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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  0 
RIN  3150-AE47 

Conduct  of  Employees;  Conforming 
Amendments 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commissiem  ("NRC"  or  “CommissKm”) 
is  amending  its  regulations  governing 
the  conduct  of  NI^  employees.  This 
amendment  removes  provisions  which 
have  been  superseded  by  recently 
issued  Office  of  Govumnent  Ethics 
(OGE)  regulations,  which  take  effect  on 
February  3, 1993. 

EFFECTIVE  DATE:  Felvuary  3, 1993. 

FOR  FURTHER  INFORMATION  CONTACT; 

L.  Michael  Rafky,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washingtoii,  T>r  20555, 
telephone:  301-504-1606. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  7, 1992  (57  FR  35006),  the 
Office  of  Government  Ethics  published 
its  final  rule  establishing  government- 
wide  standards  of  cond^  for  executive 
branch  employees.  These  regulations, 
which  are  codified  at  5  CFR  part  2635, 
take  efiiect  on  February  3, 1993,  and  will 
supplant  Nuclear  Regulatory 
Commission  standard  of  conduct 
regulations.  Section  2635.105  of  that 
final  rule  permits  individual  agencies  to 
issue  jointly  with  OGE  supplemental 
regulations  to  address  particular  agency 
needs. 

The  purpose  of  this  rule  is  to  abrogate 
those  portions  of  the  NRC‘s  standard  of 
conduct  regulations,  codified  at  10  CFR 
part  0,  which  will  be  superseded  by  the 
government-wide  regul^ions.  The  NRC 


has  retained  those  provisions  which 
will  likely  be  subjects  of  supplemental 
regulations  or  relate  to  procedural  issues 
to  be  addressed  in  forthcoming  internal 
NRC  Management  Directives. 

Because  me  NRC  is  required  to  delete 
superseded  provisions  of  10  CFR  part  0 
with  no  discretion  in  the  matter,  the 
NRC  finds,  pursuant  to  5  U.S.C. 

553(b)(B),  tl^t  there  is  good  cause  not  to 
seek  public  comment  on  this  rule,  as 
such  comment  is  unnecessary.  The  rule 
will  become  efiective  on  February  3, 
1993,  the  date  the  CX^E  regulations  take 
effect.  The  NRC  also  finds  that  good 
cause^exists  to  waive  the  30-day 
deferred  effective  date  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553(d)(3)).  Delaying  the  effective  date  of 
this  rule  Mrould  be  contrary  to  the  public 
interest  because  it  would  ^  confusing 
for  regulations  which  have  been 
superseded  to  remain  in  effect  beyond 
February  3, 1993. 

Environmental  Impact:  Categorical 
Excluskm 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exdusion  10  CFR 
51.22(cKl)*  Therefore,  neither  an 
envircmmental  assessment  nor  an 
environmental  impact  stateoaent  has 
been  prepared  for  the  final  regulation. 

PaperwcHrk  Reduction  Act  Statement 

This  final  rule  contains  no 
information  collection  requirements  and 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

'  Regulatory  Analysis 

The  Nuclear  Regulatory  Commission 
is  eliminating  regulations  that  have  been 
superseded  by  the  Office  of  Government 
Ethics*  government-wide  standards  of 
conduct  regulations.  This  rule  has  no 
significant  impact  on  health,  safety  or 
the  environment.  There  is  no  substantial 
cost  to  licensees,  the  NRC,  or  other 
Federal  agencies. 

Backfit  Analysis 

NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and  that  a  backfit 
analysis  is  not  required  for  this  final 
rule,  because  these  supplemental 
regulations  do  not  involve  any 
provisions  whicdi  would  impose  backfits 
as  defined  in  10  CFR  50.109(aKl)- 


List  of  Sul^ecta  in  10  CFR  Part  0 
Conflict  of  interest.  Criminal  penalty. 
For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  5  U.S.C  552  and  553,  the  NRC  is 
adopting  the  following  amendments  to 
10  CFR  part  0. 

PART  0— CONDUCT  OF  EMPLOYEES 

1.  The  authmity  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Secs.  25, 161, 68  Stat.  925,  948, 
as  amended  (42  U.S.C  2035,  2201);  sec.  201, 
88  Stat.  1242.  as  amoided  (42  U.S.C  5841); 
E.0. 11222, 30  FR  6469,  3  CFR  1964-1965 
COMP.,  p,  306-,.5  CFR  735.104. 

Sections  0.735-21  and  0.735-29  also 
issued  under  5  U.S.C  552, 553.  Section 
0.735-26  also  issued  under  secs.  501, 502. 
Public  Law  95-521, 92  Stat.  1864, 1867,  as 
amended  by  secs.  1, 2,  Public  Law  96-28, 93 
Stat.  76,  77  (18  U.S.C.  207). 

§S0.736-t-4L736-2  (RMnoved) 

2.  Sections  0.735-1  and  0.735-2  are 
removed. 

3.  Section  0.735-3  is  revised  to  read 
as  follows: 

§  0.735-3  Responsibilities  and  authorities. 

The  General  Counsel:  (a)  is  the 
Designated  Agency  Ethics  Official  for 
NRC. 

(b)  Serves  as  NRC*s  designee  to  the 
Office  of  Government  Ethics  on  matters 
covered  by  this  part. 

(c)  Designates  deputy  counselors. 

(d)  Coordinates  counseling  services, 
and  assures  that  counseling  and 
interpretations  on  questions  of  conflicts 
of  interest  and  other  matters  covered  by 
the  part  are  available  to  deputy 
counselors. 

§§0.736-4— a73&-6  fRemovecQ 

4.  Sections  0.735-4  through  0.735-6 
are  removed. 

5.  Section  0.735-8  is  revised  to  read 
as  follows: 

§0.735-8  Information  eoNsetion 
requirements:  0MB  approval. 

This  part  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

§0.735-20  (Removadl 

6.  Section  0.735-20  is  removed. 

7.  In  §0.735-21  paragraph  (d>is 
revised  to  read  as  follows: 
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§  0.735-21  Acts  affecting  a  personal 
financial  interest  (based  on  18  U.S.C.  206. 
***** 

(d)  Special  exemption  for  special 
Government  employees.  Federal 
Personnel  Manual  Chapter  735, 
Appendix  C  provides  that  a  special 
Government  employee  should  in  general 
be  disqualified  from  participating  as 
such  in  a  matter  of  any  type  the 
outcome  of  which  will  have  a  direct  and 
predictable  e^ect  upon  the  financial 
interests  covered  by  18  U.S.C.  208. 
However,  that  chapter  states  that  the 
power  of  exemption  may  be  exercised  in 
this  situation  “if  the  special 
Government  employee  renders  advice  of 
a  general  nature  fi'om  which  no 
preference  or  advantage  over  others 
might  be  gained  by  any  particular 
person  or  organization.”  It  is  the  policy 
of  the  Nuclear  Regulatory  Commission 
in  conformity  with  the  foregoing,  to 
exercise  the  power  of  exemption 
pursuant  to  18  U.S.C.  208(b)  in  such 
situations.  The  authority  to  grant  such 
an  exemption  is  delegated  to  the  NRC 
official  responsible  for  appointment  or 
designation  of  the  particular  consultant 
or  advisor. 

8.  Section  0.735-23  is  revised  to  read 
as  follows: 

§0.735-23  Activities  of  officers  and 
employees  In  claims  against  and  other 
matters  affecting  the  Government  (based  on 
18  U.S.C.  205). 

(a)(1)  Nothing  in  18  U.S.C.  205 
prevents  a  special  Government 
employee  from  acting  as  agent  or 
attorney  for  another  person  in  the 
performance  of  work  under  a  grant  by, 
or  a  contract  with  or  for  the  benefit  of, 
the  United  States  if  the  Executive 
Director  for  Operations  certifies  in 
writing  that  the  national  interest  so 
requires.  Such  certification  shall  be 
submitted  for  publication  in  the  Federal 
Register. 

(2)  The  special  Government  employee 
shall  immediately  notify  the  NRC  when 
so  designated  to  act  as  agent  or  attorney 
by  his  private  employer. 

§§0.735-24—0.735-25  [Removed] 

9.  Sections  0.735-24  and  0.735-25  are 
removed. 

10.  Section  0.735-26  is  revised  to  read 
as  follows: 

§0.735-26  Disqualification  of  former 
officers  and  employees  in  matters 
connected  with  former  duties  or  official 
responsibilities;  disqualification  of  partners 
of  current  officers  and  employees  (based 
on  18  U.S.C.  207). 

The  prohibitions  of  18  U.S.C.  207 
shall  not  apply — 

(a)  With  respect  to  the  making  of 
communications  solely  for  the  purpose 


of  furnishing  scientific  or  technological 
information  if  the  following  procedures 
are  observed: 

(1)  The  former  employee  proposing  to 
make  the  communication  solely  for  the 
purpose  of  furnishing  scientific  or 
technological  information  receives  prior 
written  authorization  from  the 
Executive  Director  for  Operations.  The 
individual  shall  provide  to  the 
Executive  Director  for  Operations  a 
written  statement  that  indicates  he  or 
she  is  a  former  employee  subject  to  post¬ 
employment  restrictions  under  this 
section,  that  briefly  summarizes  the 
content  of  the  proposed  communication, 
that  describes  his  or  her  involvement,  if 
any,  as  an  NRC  employee  on  the  matter 
to  be  discussed,  and  that  certifies  the 
commimication  he  or  she  desires  to 
make  is  solely  for  the  purpose  of 
furnishing  scientific  or  technological 
information;  and 

(2)  The  Executive  Director  for 
Operations  before  deciding  whether  to 
authorize  the  communication  shall 
consult  with  the  counselor  or  deputy 
counselor.  The  primary  factor  to  be 
considered  by  the  Executive  Director  for 
Operations  is  whether  receipt  of  the 
scientific  or  technological  information 
would  further  the  agency’s  mission. 

(b)  If  the  Ck)mmission,  in  consultation 
with  the  Director  of  the  Office  of 
Ck)vemment  Ethics,  makes  a 
certification  published  in  the  Federal 
Register  that  the  former  employee  has 
outstanding  qualifications  in  a 
scientific,  technological,  or  other 
technical  discipline,  and  is  acting  with 
respect  to  a  particular  matter  which 
requires  such  qualifications,  and  that 
the  national  interest  would  be  served  by 
the  participation  of  the  former  officer  or 
employee.  The  Commission  under  this 
provision  may  authorize 
communications  that  are  not  limited  to 
transmission  of  scientific  or 
technological  information. 

§§0.735-27— 0.735-28a  [Removed] 

11.  Sections  0.735-27  through  0.735- 
28a  are  removed. 

Subpart  C  (§ 0.735-30} — [Removed] 

12.  Part  0  is  amended  by  removing 
subpart  C(§  0.735-30). 

§0.735-40  [Amended] 

13.  Section  0.735-40  is  amended  by 
removing  paragraphs  (e),  (g)  and  (h),  and 
redesignating  paragraph  (f)  as  paragraph 
(e). 

§§0.735-41— 0.735-49a  [Removed] 

14.  Sections  0.735—41  through  0.735- 
49a  are  removed. 


Subpart  E  (§§0.735-5&-0.735-55>- 
[Removed] 

15.  Part  0  is  amended  by  removing 
subpart  E  (§§  0.735-50—0.735-55). 

Dated  at  Rockville,  Maryland  this  28th  day 
of  December,  1992. 

For  the  Nuclear  Regulatory  Commission, 
James  M.  Taylor, 

Executive  Director  for  Operations. 

IFR  Doc.  93-373  Filed  1-11-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  Commercial  Space 
Transportation  — 

14CFR  Parts  413, 415 
RIN  2105-AB96 

Commercial  Space  Transportation; 
Removal  of  User  Fees 

AGENCY:  Office  of  Commercial  Space 
Transportation,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  the  National 
Aeronautics  and  Space  Administration 
Authorization  Act,  Fiscal  Year  1993,  the 
Department  of  Transportation  (the 
Department)  is  removing  from  the 
Commercial  Space  Transportation 
Licensing  Regulations  the  requirement 
for  the  payment  of  user  fees  by  license 
applicants  and  licensees. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  January  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Orfanos  David,  Office  of  the 
Assistant  CJeneral  Counsel  for 
Regulation  and  Enforcement,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-9305. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Transportation 
(the  Department)  is  authorized  to 
license  and  regulate  commercial  space 
launch  activities  pursuant  to  the 
Commercial  Space  Launch  Act  of  1984, 
as  amended  (CSLA)  (49  U.S.C.  app. 
2601-2623).  The  Secretary’s 
responsibilities  under  the  CSLA  are 
implemented  by  the  Department’s  Office 
of  Commercial  Space  Transportation 
(OCST). 

OCST’s  appropriations  for  fiscal  year 
1991  reflected  Congressional  sentiment 
that  “a  viable  user  fee  structure  should 
be  established”  for  its  regulatory 
activities,  and  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  (DOT 
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Appropriations  Act)  1991  (Pub.  L,  101- 
516)  provided  that  “there  may  be 
credited  up  to  $300,000  to  this  account 
funds  received  from  user  fees.”  In  a 
hnat  rule  published  in  the  Federal 
Register  on  August  19, 1991  (56  FR 
4106^1068),  OCST  established  fees 
for  the  submissicm  of  a  license 
application  and  the  conduct  of  any 
launch  pursuant  to  a  license.  The 
regulations  assessing  such  fees  were 
issued  pursuant  to  the  general  statutory 
authority  for  the  establishment  of 
federal  user  fee  programs,  the 
Independent  Offices  Appropriations  Act 
of  1952,  as  amended  (lOAA)  (31  U.S.C. 
9701).  Instructions  for  the  payment  of 
user  fees  were  published  in  the  Federal 
Register  on  October  31, 1991  (56  FR 
56111-56112). 

Allowance  of  a  credit  to  OCSTs 
appropriations  of  up  to  $300,000 
received  from  user  fees  established  for 
regulatory  services  was  continued  in  the 
EKDT  Appropriations  Act,  1992  (Pub.  L, 
102-143)  and  the  DOT  Appropriations 
Act,  1993  (Pub.  L.  102-388).  However, 
the  National  Aeronautics  and  Space 
Administration  Authorization  Act, 

Fiscal  Year  1993  (NASA  FY93 
Authorization  Act)  (Pub.  L.  102-588), 
amended  the  CSLA  by  authmizing  fiscal 
year  1993  appropriations  and 
prohibiting  the  collection  of  user  fees 
for  any  regulatory  or  other  services 
conducted  pursuant  to  the  CSLA,  unless 
spedfically  authorized  by  the  CSLA.  At 
present,  no  such  authorization  is 
provided  ^  the  CSLA. 

The  NASA  FY93  Authorization  Act 
was  signed  into  law  by  the  President  on 
November  4. 1992,  and  the  prohibition 
against  collection  of  user  fees  became 
effect  on  that  date.  Accordingly,  CXIST 
is  removing  from  the  regulations  any 
reference  to  the  collection  of  user  fees, 

i.e.,  license  application  or  launch  fees. 

Because  the  statutory  prohibition 
against  CX^STs  collection  of  user  fees 
makes  notice  and  an  opportunity  for 
public  comment  impracticable  and 
unnecessary,  the  Department  has 
determined  that  good  cause  exists  to 
i.ssue  this  regulation  as  a  final  rule. 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  No.  12291 

Executive  Order  (E.O.)  No.  12291 
requires  that  regulations  be  classified  as 
major  or  nonmajor  for  purposes  of 
review  by  the  Office  of  \frmagement  and 
Budget  (OMB).  According  to  E.0. 12291, 
major  rules  are  regulations  that  are 
likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  cn  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 


Federal,  State,  or  local  government 
agencies,  or  geographic  remons;  or 

(3)  Significant  aaverse  enects  on 
competiticm,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

CX^  has  determined  that  this  rule 
removing  the  user  fee  regulations  is 
non-major  under  E.0. 12291  because  it 
would  not  resuh  in  an  annual  effect  cm 
the  economy  of  $100  million  or  more.  In 
Fiscal  Yecur  1992,  the  only  full  fiscal 
year  in  whidi  OCST  coll^ed  user  fees, 
a  total  of  $203,175  was  received.  This 
figure  reflects  six  license  applications 
received  by  OCST  and  seven  licensed 
launches  (six  orbital  and  one 
suborbital).  Based  upon  the  number  of 
licensed  launches  currently- listed  on 
the  Department’s  U.S.  Commercial 
Space  Transportation  Manifest  through 
Fiscal  Year  1995,  it  does  not  appear  ^t 
revenues  resulting  from  user  fees  in  any 
fiscal  year  would  approach  $100 
million.  Eliminating  the  imposition  of 
user  fees  will  relieve  an  economic 
burden  on  the  commercial  space  launch 
industry  and  will  not  result  in  a  major 
increase  in  costs  or  prices  referenced  in 
(2)  above,  or  any  of  the  significant 
adverse  effects  referenced  in  (3)  above. 

B.  Department  Regulatory  PoKcies  and 
Procedures 

This  regulation  has  been  reviewed 
and  determined  not  to  be  significant 
under  the  Department's  Regulatory 
Policies  and  Procedures,  dated  F^ruary 
26, 1979. 

C.  Regulatory  Flexibility  Act 

This  regulation  will  have  minimal 
economic  impact  and  therefore  does  not 
require  a  Regulatory  Flexibility 
Analysis.  Accordingly,  I  hereby  certify 
that  ^is  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

D.  Federalism  Implications 

This  regulation  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  regulation  does 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

E.  Paperwork  Reduction  Act 

There  are  no  repeating  or 
recordkeeping  provisions  included  in 


this  rule  that  require  approval  from  the 
Office  of  Management  and  Bu^et  under 
section  3504(h]  of  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501 
et  seq. 

List  of  Sdbjects  in  14  CFR  Parte  413  and 
415 

Administrative  practice  and 
procedure.  Space  transportation  and 
exploration,  Laxmeh  operations,  La\mch 
vehicles.  User  fees. 

For  the  reastms  set  forth  in  the 
preamble,  title  14  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  413— APPLICATIONS 

1.  The  authority  citation  for  part  413 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  app.  2601  note. 

2.  In  §  413.5.  paragraph  (d)  is 
removed. 

PART  415— LAUNCH  LICENSES 

3.  The  authority  citation  for  part  415 
is  revised  to  read  as  follows: 

Authority;  49  U.S.C  app.  2601  note. 

1415.4  [Removed] 

4.  Section  415.4  is  removed. 

§415.9  [Removed] 

5.  In  §  415.9,  paragraph  (e)  is 
removed. 

Issued  in  Washington,  DC,  this  6th  day  of 
January,  1993. 

DonaM  X.  Trilling, 

Acting  Director,  Office  of  Commercial  Space 
Transportation. 

(FR  Doc.  93-567  Piled  1-11-93;  8:45  am) 
BILUNG  CODE  4ei0.a2-lt 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

[T.D.84671 

RIN  154S-AM72 

Effect  Of  Honoring  Levy 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  regarding  the  consequences 
of  honoring  an  Internal  Revenue  Service 
levy.  These  regulations  are  necessary  to 
reflect  changes  to  the  tax  law  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (TAMRA).  TAMRA 
amended  section  6332(e)  of  the  Internal 
Revenue  Code,  to  provide  that  any 
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person  who  surrenders  property  to  the 
Internal  Revenue  Service  pursuant  to  a 
levy,  is  discharged  from  any  obligation 
or  liability  to  the  delinquent  taxpayer  or 
to  any  other  person  arising  from  the 
surrender  of  such  property.  Before 
section  6332(e)  was  amended  by 
TAMRA,  a  person  who  surrendered 
levied  upon  prop>erty  was  discharged 
from  liability  to  the  taxpayer,  but  not  to 
a  third  party.  The  final  regulations 
provide  that  if  a  taxpayer  has  an 
apparent  interest  in  property  in  the 
possession  of  someone  else,  and  if  the 
possessor  makes  a  good  faith 
determination  that  the  property  has 
been  levied  upon  by  the  Internal 
Revenue  Service,  the  possessor  is 
relieved  of  liability  to  a  third  party  that 
has  an  interest  in  the  property,  even  if 
it  is  subsequently  determined  that  the 
property  is  not  properly  subject  to  levy. 
DATES:  These  final  regulations  are 
effective  on  January  11, 1993.  However, 
persons  surrendering  property  to  the 
Internal  Revenue  Service  may  rely  on 
the  regulations  with  resp>ect  to  levies 
issued  after  November  10, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Watson  202-622-3640  (not  a 
toll-ft«e  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  final 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  under  section  6332  of  the 
Internal  Revenue  Code  (Code).  These 
final  regulations  reflect  the  amendment 
of  section  6332  by  sections  1015(t)(l) 

(A)  and  (B)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(TAMRA)  (Pub.  L.  100-647). 

The  Internal  Revenue  Service 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
October  16, 1991  (56  FR  51855) 
providing  proposed  rules  under  section 
6332  of  the  Code.  Several  parties 
submitted  written  comments  concerning 
the  regulations.  Some  of  the  issues 
raised  in  the  public  comments  either 
had  been  considered  prior  to 
publication  of  the  proposed  regulations 
or  fell  outside  the  scope  of  the 
regulations.  The  following  is  a 
description  of  the  provisions  of  the  final 
regulations  and  a  discussion  of  some  of 
the  comments  received  by  the  Internal 
Revenue  Service  with  respect  to  the 
proposed  regulations. 

Explanation  of  Provisions 

As  amended  by  sections  1015(t)(l)  (A) 
and  (B)  of  TAMRA,  section  6332(e)  of 
the  Code  provides  that  any  person  who 
surrenders  levied  upon  property  in  that 


person’s  possession  to  the  Internal 
Revenue  Service,  is  discharged  from  any 
obligation  or  liability  to  the  delinquent 
taxpayer,  and  also  to  any  other  person. 
Prior  to  the  amendment,  the  Code 
provided  no  such  protection  from 
liability  to  third  parties.  Accordingly, 
the  regulations  imder  section  6332  of 
the  Code  in  existence  at  the  time 
TAMRA  was  enacted  provide  that  any 
person  who  mistakenly  surrenders  to 
the  Internal  Revenue  ^rvice  property  or 
rights  to  property  not  properly  subject  to 
levy  is  not  relieved  from  liability  to  a 
third  party  who  owns  the  property. 

Under  those  regulations,  a  person  in 
possession  of  property  that  ostensibly 
belonged  to  a  taxpayer  firequently  was 
faced  with  competing  claims  of 
ownership  in  the  property  and  had  to 
make  a  determination,  at  his  or  her 
peril,  whether  the  property  was 
properly  subject  to  levy  under  the 
provisions  of  the  Code  and  the 
provisions  of  state  law. 

The  final  regulations  conform  the 
existing  regulations  under  section  6332 
of  the  Code  to  the  changes  in  the 
statutory  language  by  providing  that  if  a 
taxpayer  has  an  apparent  interest  in 
property  in  the  possession  of  someone 
else,  a  possessor  who  makes  a  good  faith 
determination  that  such  property  has 
been  levied  upon  by  the  Internal 
Revenue  Service  and  who  surrenders 
such  property  to  the  Internal  Revenue 
Service  in  response  to  the  levy  is 
relieved  of  any  liability  or  obligation  to 
a  third  party  who  has  an  interest  in  the 
property,  even  if  it  is  subsequently 
determined  that  the  property  was  not 
properly  subject  to  levy.  If,  however,  a 
person  surrenders  property  in  which  the 
taxpayer  has  no  apparent  interest  and 
that  property  is  not  properly  subject  to 
levy,  the  person  is  not  relieved  of 
liability  to  a  third  party  that  owns  the 
property.  These  new  rules  do  not 
provide  relief  from  liability  to  the 
taxpayer  because  such  relief  is 
unnecessary.  (If,  despite  an  apparent 
interest  in  levied  upon  property,  the 
taxpayer  in  fact  does  not  own  the 
property,  the  taxpayer  has  no  property 
rights  that  could  be  violated.)  In 
addition,  the  relief  provision  does  not 
apply  to  deposits  a  bank  improperly 
surrenders  before  the  end  of  the  21  day 
holding  period  mandated  by  section 
6332(c). 

The  final  regulations  also  clarify  that 
the  owners  of  surrendered  property  may 
seek  to  have  the  property  returned 
through  the  administrative  relief 
provided  in  section  6343(b)  of  the  Code, 
or  may  bring  suit  to  recover  the  property 
under  section  7426  of  the  Code.  The 
final  regulations  set  forth  examples 
illustrating  the  effect  of  honoring  a  levy. 


Section  6332  of  the  Code  was  further 
amended  by  the  deletion  of  language 
providing  that  an  insuring  organization 
that  satisfies  a  levy  with  respect  to  a  life 
insurance  or  endowment  contract  is 
discharged  from  any  obligation  or 
liability  to  any  beneficiary  of  such 
contract.  This  language  was  superfluous 
in  light  of  the  more  general  protection 
from  liability  to  third  parties  now 
provided  with  the  enactment  of  TAMRA 
sections  1015(t)(l)  (A)  and  (B).  The  final 
regulations  remove  the  corresponding 
language  in  the  existing  regulations  to 
conform  to  the  statutory  amendment. 

Several  written  comments  were 
received  and  considered.  First,  one  of 
the  commenters  expressed  general 
concern  about  the  proposed  retroactive 
effective  date  of  the  regulations.  This 
concern,  however,  seems  misplaced. 
These  regulations  benefit  levied  upon 
parties  because  they  interpret  a  statutory 
amendment  that  provides  a  federal 
defense  to  wrongful  turnover  of 
property  rather  than  forcing  reliance  on 
state  law.  At  the  same  time,  these 
regulations  do  not  unfairly  disadvantage 
taxpayers  whose  property  has  been 
erroneously  levied  upon.  Therefore, 
although  the  effective  date  has  been 
revised  to  be  January  11, 1993,  persons 
surrendering  property  they  possess  to 
the  Internal  Revenue  Service  prior  to 
January  11, 1993,  may  rely  on  the 
regulations  with  respect  to  levies  issued 
after  November  10, 1988. 

One  of  the  commenters  suggested  that 
in  paragraph  (c)(1)  of  the  regulations, 
the  phrase  “pursuant  to  section  6331 
and  regulations  thereunder’’  be  added 
for  clarification  after  the  phrase  “levy 
has  been  made.’’  However,  the  same 
language  is  present  in  the  existing 
regulations  and  has  not  been  a  source  of 
confusion.  Accordingly,  this  comment 
has  not  been  adopted. 

Another  commenter  expressed 
concern  that  the  regulations  might  be 
interpreted  as  creating  a  new  federal 
cause  of  action.  'The  new  provision, 
however,  does  not  give  rise  to  a  federal 
cause  of  action.  To  the  contrary,  the 
statutory  change  codified  the  result 
reached  in  United  States  v.  National 
Bank  of  Commerce,  472  U.S.  713  (1985), 
and  created  a  federal  defense  for  a 
levied  upon  party  who  turns  over 
property  to  the  Internal  Revenue  Service 
pursuant  to  a  levy.  No  changes  were 
made  to  the  final  regulations  as  a  result 
of  this  comment. 

One  of  the  commenters  recommended 
that  the  regulations  allow  a  levied  upon 
party  to  make  a  good  faith 
determination  of  the  taxpayer’s  apparent 
interest  in  the  property  based  solely 
upon  the  books  and  records  in 
possession  of  the  levied  upon  party. 
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Conversely,  the  seune  commenter 
suggested  that  the  regulations  provide 
that  the  levied  upon  party  would  be 
relieved  of  liability  to  the  Internal 
Revenue  Service  if  the  party’s  books  and 
records  supported  an  erroneous 
determination  that  the  taxpayer  did  not 
have  an  apparent  interest  in  the 
property. 

Neither  of  these  comments  was 
adopted.  Apparent  interest  is  an 
objective  test.  If  an  apparent  interest 
exists,  the  possessor  must  act  in  good 
faith  in  determining  whether  the 
property  in  question  has  been  levied 
upon  by  the  Internal  Revenue  Service. 
The  determination  of  whether  these  two 
requirements  for  relief  from  liability  are 
met  depends  on  the  relevant  facts  and 
circumstances.  For  example,  a  bank 
generally  may  rely  on  its  books  and 
records  to  determine  if  the  taxpayer  has 
an  apparent  interest  in  an  account  and 
in  making  a  good  faith  determination 
that  the  account  has  been  levied  upon 
by  the  Internal  Revenue  Service. 
Additionally,  the  issue  of  relief  from 
liability  to  the  Internal  Revenue  Service 
is  beyond  the  scope  of  these  regulations. 

One  commenter  suggested  that  the 
regulations  provide  that  a  bank  would 
be  relieved  of  liability  only  if  the  bank 
notihed  ail  persons  with  an  apparent 
interest  in  the  property  within  10  days 
of  receipt  of  the  levy.  If  a  person  so 
notified  failed  to  respond  by  the  21st 
day,  the  bank  would  be  automatically 
relieved  of  liability  to  that  third  party. 
This  comment  was  not  adopted  for  two 
reasons.  First,  it  would  impose  an 
undesirable  administrative  burden  on 
banks  and  other  taxpayers.  Second,  the 
information  obtained  by  this  process 
might  be  inaccurate. 

Finally,  one  commenter  suggested 
eliminating  the  requirement  that  a 
person  in  possession  of  property  make 
a  good  faith  determination  that  the 
property  has  been  properly  levied  upon 
by  the  Internal  Revenue  Service.  In  the 
commenter’s  opinion,  the  good  faith 
requirement  is  burdensome  and  beyond 
the  scope  of  the  amendment.  The 
proposed  regulations  were  revised  in 
response  to  this  comment.  As  indicated 
above,  the  good  faith  determination  a 
possessor  of  property  must  make  is  not 
that  the  property  is  properly  subject  to 
levy  but  rather  that  the  property  has 
been  levied  upon  by  the  Internal 
Revenue  Service. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 


Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  final  regulations,  and,  therefore, 
an  initial  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  was  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Susan  B.  Watson,  Office  of 
the  Assistant  Chief  Counsel  (General 
Litigation),  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  the  regulations  on  matters  of 
both  substance  and  style. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure.  Alimony,  Bankruptcy,  Child 
support.  Continental  shelf.  Courts, 
Crime,  Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement.  Oil 
pollution.  Penalties,  Pensions, 

Reporting  and  recordkeeping 
requirements.  Statistics,  Taxes. 

Final  Amendments  to  the  Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— [AMENDED] 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  301.6332-l(c)  is 
revised  to  read  as  follows: 

§  301 .6332-1  Surrender  of  property 
subject  to  levy. 

*  *  *  «  * 

(c)  Effect  of  honoring  levy — (1)  In 
general.  Any  person  in  possession  of,  or 
obligated  with  respect  to,  property  or 
rights  to  property  subject  to  levy  and 
upon  which  a  levy  has  been  made  who, 
upon  demand  by  the  district  director, 
surrenders  the  property  or  rights  to 
property,  or  discharges  the  obligation,  to 
the  district  director,  or  who  pays  a 
liability  described  in  paragraph  (b)(1)  of 
this  section,  is  discharged  from  any 
obligation  or  liability  to  the  delinquent 
taxpayer  and  any  other  person  with 
respect  to  the  property  or  rights  to 
property  arising  from  the  surrender  or 
payment. 

(2)  Exception  for  certain  incorrectly 
surrendered  property.  Any  person  who 
surrenders  to  the  Internal  Revenue 


Service  property  or  rights  to  property 
not  properly  subject  to  levy  in  which 
the  delinquent  taxpayer  has  no  apparent 
interest  is  not  relieved  of  liability  to  a 
third  party  who  has  an  interest  in  the 
property.  However,  if  the  delinquent 
taxpayer  has  an  apparent  interest  in 
property  or  rights  to  property,  a  person 
who  makes  a  good  faith  determination 
that  such  property  or  rights  to  properly 
in  his  or  her  possession  has  been  levied 
upon  by  the  Internal  Revenue  Service 
and  who  surrenders  the  property  to  the 
United  States  in  response  to  the  levy  is 
relived  of  liability  to  a  third  party  who 
has  an  interest  in  the  property  or  rights 
to  property,  even  if  it  is  subsequently 
determined  that  the  property  was  not 
properly  subject  to  levy. 

(3)  Remedy.  In  situations  described  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  taxpayers  and  third  parties  who 
have  an  interest  in  property  surrendered 
in  response  to  a  levy  may  secure  from 
the  Internal  Revenue  Service  the 
administrative  relief  provided  for  in 
section  6343(b)  or  may  bring  suit  to 
recover  the  property  under  section  7426. 

(4)  Examples.  The  provisions  of  this 
paragraph  (c)  may  be  illustrated  by  the 
following  examples: 

Example  1.  M  Bank  is  served  with  a  notice 
of  levy  for  an  unpaid  tax  liability  due  from 
A  in  the  amount  of  $2,000.  M  Bank  holds 
$2,000  in  a  checking  account  in  the  names 
of  A  or  B  or  C  Although  all  of  the  deposits 
into  the  account  were  made  by  B  and  C,  A 
has  an  unrestricted  right  to  withdraw  the 
funds  from  the  account.  M  Bank  surrenders 
the  entire  account  to  the  district  director  at 
the  end  of  the  holding  period  provided  in 
section  6332(c).  Under  paragraph  (c)(1)  of 
this  section,  M  Bank  is  not  liable  to  B  or  C 
for  any  amount,  even  if  B  or  C  prove  that  the 
funds  in  the  account  did  not  belong  to  A, 
because  A‘s  unrestricted  right  to  withdraw 
the  funds  is  an  interest  which  in  subject  to 
levy.  B  or  C  may,  however,  seek  the  return 
of  the  funds  from  the  United  States  as 
provided  in  sections  6343(b)  and  7426  of  the 
Internal  Revenue  Code. 

Example  2.  A  is  indebted  to  B  for  $400. 
Unbeknownst  to  A,  B  has  assigned  his  right 
to  receive  payment  to  C.  A  is  served  with  a 
notice  of  levy  for  an  unpaid  tax  liability  due 
from  B  for  $400.  A,  acting  with  no  knowledge 
of  the  assignment  to  C,  surrenders  $400  to  the 
district  director.  A  is  discharged  from  his 
obligation  to  pay  B,  the  taxpayer.  Under 
paragraph  (c)(2)  of  this  section,  because  B 
had  an  apparent  interest  in  the  funds  that  A 
owed  to  B,  and  because  A  determined  in 
good  faith  that  those  funds  had  been  levied 
upon,  A  is  also  discharged  hrom  any  liability 
to  C,  even  though  the  money  is  not  properly 
subject  to  levy.  C  may,  however,  seek  return 
of  the  payment  from  the  United  States  as 
provided  in  sections  6343(b)  and  7426  of  the 
Internal  Revenue  Code. 

Example  3.  M  Bank  is  served  with  a  notice 
of  levy  for  an  unpaid  tax  liability  due  from 
“John  H.  Smith,  Sr.”  in  the  amount  of  $5,000. 
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M  Bank  toils  to  read  the  notice  of  levy 
carefully.  When  searching  its  records,  M 
Bank  finds  the  name  of  “John  H.  Smith,  Jr.'* 
and  looks  no  further.  M  Bank  surrenders 
$3,000  from  John  H.  Smith,  ]r-'s  checking 
account  to  the  district  director.  M  Bank  is  not 
discharged  from  liability  under  section 
6332(e)  of  the  Internal  Revenue  Code  because 
the  delinquent  taxpayer  (John  H.  Smith.  Sr.) 
had  no  a{^)arent  interest  in  the  account  of 
John  H.  Smith.  Jr.  (Generally,  John  R  Smith 
Jr.  may  seek  return  of  the  payment  from  the 
United  States  as  provided  in  sections  6343 
and  7426  of  the  Internal  Revenue  Code.) 

Example  4.  M  Bank  is  served  with  a  notice 
of  levy  for  an  unpaid  tax  liability  due  from 
“Robert  A.  Jones"  in  the  amount  of  $5,000. 

M  Bank  searches  its  records  and  identifies 
four  separate  accounts  of  $1,000  each  in  the 
name  t^  "Robert  A.  Jones."  All  four  accounts 
list  different  addresses  and  social  security 
identification  numbers.  M  Bank  surrenders 
all  four  accounts  totalling  $4,000  in  response 
to  the  levy.  M  Bank  could  not  in  good  faith 
have  determined  that  all  four  accounts  were 
levied  upon.  Therefore,  M  Bank  is  not 
discharge  from  liability  to  any  person  other 
than  the  taxpayer  whose  account  was  levied 
upon. 

(5)  Effective  date.  Paragraph  (c)  of  this 
section  is  effective  January  11, 1993. 
However,  persons  surrendering  property 
to  the  Internal  Revenue  Service  may  rely 
on  the  regulations  with  respect  to  levies 
issued  after  November  10, 1988. 

Shirley  D.  Peterson, 

Commissioner  of  Internal  Revenue. 

Approved;  December  IS.  1992. 

Alan  J.  Wilensky, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  93-439  Filed  1-11-93;  8:45  ami 
BILUNG  cooe  MSa-OI-H 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901 

Alabama  Abandoned  Mine  Land 
Reclamation  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment 

SUMMARY:  OSM  is  announcing  the 
approval  of  a  projrosed  amendment  to 
the  Alabama  Abandoned  Mine  Land 
Reclamation  (AMLR)  Plan  (hereinafter 
referred  to  as  the  Alabama  Plan)  under 
the  Surface  Control  and  Reclamation 
Act  of  1977  (SMCRA),  30  U.S.C.  1231  et 
seq.,  as  amended.  The  amendment 
would  revise  Alabama’s  procedures  for 
ranking  and  selecting  AMLR  projects 
and  is  intended  to  meet  the 


requirements  of  the  applicable 
provisions  of  SMC31A,  as  amended,  and 
enacted  on  November  5. 1990. 

EFFECTIVE  DATE:  January  12. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jesse  Jackson.  Jr.,  Director 
Birmin^am  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  135  Gemini  Circle,  suite 
215,  Birmingham,  Alabama  35209. 
Telephone:  (205)  290-7282. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Alabama  Program. 

II.  Submission  of  Amendment. 

HI.  Director’s  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Alabama  Program 

The  Secretary  of  the  Interior  approved 
the  Alabama  AMLR  Plan  on  May  20, 
1982.  Information  pertinent  to  the 
general  background,  revisions,  and 
amendments  to  the  initial  plan 
submission,  as  well  as  the  Secretary’s 
findings  and  the  disposition  of 
comments  can  be  found  in  the  May  20, 
1982,  Federal  Register  (47  FR  22062). 
Actions  taken  subsequent  to  the 
approval  of  the  Alabama  AMLR  Plan  are 
identified  at  30  CFR  901.20  and  901.25. 

II.  Submission  of  Amendment 

By  letter  dated  June  26, 1992, 

Alabama  submitted  a  reclamation  plan 
amendment  to  OSM  on  ifs  own 
initiative  (Administrative  Record  No. 
AL-0484).  The  amendment  consists  of 
revised  narratives  to  modify  one  section 
of  the  appim'ed  Alabama  Plan  pursuant 
to  the  provisions  of  30  CFR  884.13.  By 
letter  dated  October  8, 1992,  Alabama 
submitted  additional  revisions  to  the 
proposed  amendment  (Administrative 
Record  No.  AL-0493).  The  June  and 
October  revisions  are  intended  to 
replace  Alabama’s  current  ranking  and 
selection  procedures. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  19. 
1992  Federal  Register  (57  FR  37497) 
and  in  the  same  notice  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on 
September  18, 1992, 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment  submitted  on  June  26, 1992, 
and  revised  on  October  8, 1992.  Any 
revisions  not  specifically  addressed 
below  are  found  to  be  no  less  stringent 


than  SMCRA  and  no  less  effective  than 
the  Federal  rules. 

Procedures  for  Ranking  and  Selecting 
AMLR  Projects 

1.  Section  I — ^Introduction 

Alabama  is  proposing  to  follow  a 
systematic,  objective  procedure  for  the 
ranking  and  selection  of  projects  for 
inclusion  in  AML  construction  grants. 
Currently  eligible  for  reclamation  are 
those  sites  rained  for  coal  or  affected  by 
such  mining  and  abandoned  or  left  in  an 
inadequate  reclamation  status  prior  to 
August  3, 1977.  Additional  sites  will 
become  eligible  upon  enactment  by  the 
State  Legislature  of  a  bill  that  will 
extend  tJ^  cut-off  date  to  November  5, 
1990.  Section  404  of  SMCRA  describes 
those  lands  and  waters  eligible  for 
reclamation.  *1116  Director  finds  that  the 
proposed  amendment  at  Section  I  is 
consistent  with  the  provisions  of  section 
404  of  SMC31A. 

2.  Section  II.A — Site  Identification 

During  each  fiscal  year,  Alabama  is 
proposing  to  identify  the  AML  sites  that 
need  to  be  reclaimed.  Information 
regarding  site-specific  AML  problems 
will  be  analyzed  and  a  list  prepared 
identifying  potential  projects  with  the 
highest  priority  AML  problems. 

The  Federal  regulations  at  30  CFR 
884.13(c)  require  that  the  State  provide 
a  description  of  policies  and  procedures 
it  will  follow  in  conducting  the 
reclamation  program  including  criteria 
for  the  ranking  and  selection  of  projects. 
The  Director  finds  the  proposed 
amendment  at  Section  II.A  to  be. 
consistent  with  the  Federal  regulations 
at  30  CFR  884.13(c). 

3.  Section  Il.B — Preliminary  Site 
Evaluation 

Alabama  is  proposing  that  the 
identified  sites  be  evaluated  and 
assessed  according  to  the  following 
criteria:  (1)  Compliance  with  Public  Law 
95-87 — ^The  project  must  meet  the 
eligibility  requirements  specified  in  the 
public  law  or  be  rejected.  If  a  project  is 
rejected,  a  statement  explaining  the 
reason  for  the  rejection  will  be  filed.  (2) 
Feasibility — ^Alabama  will  make  certain 
determinations  concerning  the 
availability  of  proven  technology, 
physical  resources,  and  funding  to 
accomplish  the  required  work.  Alabama 
will  also  determine  if  the  project  is  to 
be  designated  a  Research  and 
Demonstration  Project  to  develop  new 
technology.  (3)  Purpose  of  Project — 
Reclamation  projects  will  be  prioritized 
as  follows:  Priority  1 — ^Extreme  Danger 
to  Public:  Priority  2 — ^Adverse  Effect  on 
Public;  Priority  3 — Restoration  of 
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Environment;  Priority  4 — Research  and 
Demonstration;  Priority  5 — Protection 
and  Enhancement  of  Public  Facilities; 
Priority  6 — Development  of  Public 
Lands;  Priority  7 — Extreme  Danger  to 
Public  (Non-coal);  Priority  8 — Adverse 
Effect  on  Public  (Non-coal);  Priority  9 — 
Restoration  of  Environment  (Non-coal); 
and  Priority  10 — Construction  of  Public 
Facilities  (Non-coal). 

Section  403(a)  of  SMCRA  defines  the 
priorities  for  the  expenditures  of 
moneys  on  eligible  lands  and  waters 
which  were  mined  for  coal  or  affected 
by  such  mining.  Sections  411  (c)  and  (e) 
of  SMCRA  define  the  priorities  for  non¬ 
coal  sites.  The  Director  finds  the 
proposed  amendment  at  Section  n.B  to 
be  consistent  with  the  provisions  of 
sections  403(a)  and  411  (c)  and  (e)  of 
SMCRA. 

4.  Section  II.C — ^Tentative  Project 
Selection 

Alabama  is  proposing  that  after  ail 
listed  projects  have  been  visited  by  the 
AML  Field  Supervisor  and  Branch  Chief 
of  Planning  and  Maintenance,  those 
projects  meeting  the  above  specified 
criteria  and  being  the  most  urgent  and 
deserving  will  be  identified  and 
recommended.  _ 

The  Federal  regulations  at  30  CFR 
884.13(c)  require  that  the  State  submit  a 
description  of  the  policies  and 
procedures  it  will  follow  in  conducting 
the  reclamation  program.  The  Director 
finds  the  proposed  amendment  at 
Section  n.C  to  be  consistent  with  the 
Federal  regulations  at  30  CFR  884,13(c). 

5.  Section  U.D — Intensive  Site 
Evaluation 

Alabama  is  proposing  that  authorized 
projects  be  investigated  on  a  site-by-site 
basis  by  a  qualified,  interdisciplinary 
team  consisting  of  planners,  foresters, 
biologists,  and  engineers.  All  project 
planning  will  be  done  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969  and  related  environmental 
laws,  regulations  and  executive  orders. 
Investigators  will  furnish  locational 
data,  document  mining  history, 
establish  the  need  of  the  project,  and 
assess  certain  site  parameters  as  they 
exist  due  to  past  mining  and  how  they 
will  likely  be  affected  by  the  proposed 
reclamation.  Those  parameters  include: 
Hazards  to  public  health,  safety  and 
general  welfare;  cultural  and/or  historic 
resources;  water  quality;  wetlands; 
floodplains;  fish  and  wildlife  (including 
threatened  or  endangered  species); 
prime  or  imique  farmland;  recreational 
resources;  air^quality;  socioeconomic 
factors;  and  cumulative  impacts.  The 
investigative  team  will  also  recommend 
preferred  reclamation  alternatives  and 


estimate  costs  necessary  to  alleviate 
public  health  and  safety  hazards  and 
achieve  environmental  stability.  The 
U.S.  Department  of  Interior,  Bvireau  of 
Mines,  may  be  consulted  regarding  the 
newest  reclamation  technology 
applicable  to  abandoned  coal  mine 
lands.  A  list  of  projects,  ranked  in  order 
of  preference  to  be  included  in  the  next 
construction  grant  application,  will  be 
submitted  for  review  by  the  Al^  Chief 
Planner. 

The  Federal  regulations  at  30  CFR 
884.13(c)  require  that  the  State  provide 
a  description  of  the  policies  and 
procedures  it  will  follow  in  conducting 
the  reclamation  program.  The  Director 
finds  the  proposed  amendment  at 
Section  n.D  to  be  consistent  with  the 
Federal  regulations  at  30  CFR  884.13(c). 

6.  Section  n.E — ^Final  Project  Selection 

Alabama  is  proposing  that  a  project 
selection  committee  discuss  and 
compare  the  merits  of  each  project 
recommended  for  inclusion  in  the  next 
construction  grant.  The  committee  will 
consist  of  the  AML  Field  Supervisor, 
Branch  Chief  of  Planning  and 
Maintenance,  AML  Chief  Planner,  State 
Programs  Deputy  Administrator  and 
State  Programs  Administrator.  Review 
factors  include  hut  are  not  limited  to: 
Degree  or  magnitude  of  hazard,  number 
of  persons  and  acreage  affected,  cost 
versus  funding,  commtmity  support, 
future  mining  potential,  and 
acceptability  of  any  ad^tional  adverse 
impacts  to  people  or  the  environment. 
The  committee  will  prepare  a  final  list 
of  projects. 

The  Federal  regulations  at  30  CFR 
884.13(c)  require  that  the  State  provide 
a  description  of  the  policies  and 
procedures  it  will  follow  in  conducting 
the  reclamation  program.  The  Lhrector 
finds  the  proposed  amendment  at 
Section  II.E  to  be  consistent  with  the 
Federal  regulations  at  30  CFR  884.13(c). 

7.  Section  n.F — Consultation 

Alabama  is  proposing  that  review 
comments  be  solicited  and  documented 
for  each  project  from  various  Federal 
and  State  agencies  and  other  parties  as 
appropriate.  All  comments  received 
from  the  agencies  or  parties  will  be 
considered  during  project  planning  and 
construction  for  the  mitigation  of 
environmental  impacts,  and 
documented  in  the  grant  application. 

The  Federal  regulations  at  30  CFR 
884.13  (c)(3)  and  (cK7)  require  that  the 
State  provide  procedures  for  public 
participation  and  involvement  in  the 
State  reclamation  program.  The  Director 
finds  the  proposed  amendment  at 
Section  n.F  consistent  with  the  Federal 


regulations  at  30  CFR  884.13  (c)(3)  and 
(c)(7). 

8.  Section  II.G — ^Public  Participation 

Alabama  is  proposing  that  copies  of 
the  project  proposals  be  placed  in 
appropriate  locations  for  public  review 
for  a  two  week  period.  The  public  will 
be  afforded  the  opportunity  to  submit 
written  comments  and  request  a  public 
meeting.  Legal  notices  will  be  placed  in 
local  newspapers  with  general 
circulation  in  the  areas  in  which  the 
project  is  located.  Public  comments  will 
be  considered  for  inclusion  in  the  grant 
application  following  completion  of  the 
public  review  period. 

The  Federal  regulations  at  30  CFR 
884.13(c)(7)  require  that  the  State 
provide  procedures  for  public 
participation  and  involvement  in  the 
State  reclamation  program.  The  Director 
finds  the  proposed  amendment  at 
Section  II.G  consistent  with  the  Federal 
regulations  at  30  CFR  884.13(c)(7). 

IV.  Summary  and  Dispontion  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  August  19, 1992, 
Federal  Register  (57  37497)  ended 

on  Septeml^r  18, 1992.  No  public 
comments  were  received  and  a  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Alabama  program. 

The  Department  of  Labor,  Mine  Safety 
and  Health  Administration,  the 
Department  of  Agriculture,  Soil 
Conservation  Service  and  Forest 
Service,  and  the  Alabama  Historical 
Commission  concurred  without 
comment. 

The  Efopartment  of  the  Army,  Army 
Corps  of  ^gineers  (Corps),  commented 
that  the  State  should:  (1)  Specify  the 
technical  criteria  that  will  be  used  to 
identify  and  select  the  abandoned  mine 
sites  for  reclamation;  (b)  initiate 
consiiltation  with  the  Corps  early  in  the 
screening  process;  and  (c)  consider  the 
impacts  of  abandoned  mine  sites  on 
Corps  projects  and  coordinate 
reclamation  plans  with  the  Corps.  In 
response,  the  Director  notes  that:  (a)  The 
identification  and  selection  process 
Alabama  sets  forth  in  Sections  n.A-E 
provides  an  adequate  framework  for  the 
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evaluation  process  and  is  consistent 
with  the  corresponding  Federal 
regulations  at  30  CFR  884.13(c),  as 
discussed  in  Findings  2  through  6;  (b) 
the  consultation  procedure  Alabama 
proposes  in  Section  ILF  is  consistent 
with  the  corresponding  Federal 
regulations  at  30  CFR  884.13  (c)(3)  and 
(c)(7)  as  discussed  in  Finding  7;  and  (c) 
the  screening  procedure  Alabama 
proposes  in  Sections  ILA-F  is  consistent 
with  the  correqxMiding  Federal 
requirements  at  30  CFR  884.13(c)  as 
discussed  in  Findings  2  through  7.  The 
Director  further  notes  that  Alabama  has 
been  provided  with  a  copy  of  the  Corps' 
comments  for  the  State's  consideration. 

The  Department  of  Interior,  Fish  and 
Wildlife  ^rvice  (FWS),  commented  that 
it  would  like  Alabama  to  address 
endangered  and  threatened  species  as  a 
separate  priority,  or,  less  preferably,  to 
spedficaily  address  them  under  Priority 
3.  The  FWS  provided  a  list  of  those 
Federally  protected  and  candidate 
si}ecies  present  in  the  drainages  of 
Alabama’s  coal  fields.  The  Director 
notes  that  in  Section  n.B.3,  Alabama 
specifically  mentions  threatened  and 
endangered  species  under  Priority  3.  As 
discus^  in  Finding  3,  Alabama's 
proposed  rule  is  consistent  with  the 
corresponding  rule  at  section  403(a)  of 
SMCRA.  The  Director  further  notes  that 
Alabama  has  been  provided  with  a  copy 
of  the  FWS’s  comments  for  the  State’s 
consideration. 

The  Department  of  the  Intmor, 

Bureau  of  Mines  (Bureau),  commented 
that  Alabama  should  provide  for 
consultation  with  the  Bureau  on  newest 
technology  applicable  to  abandoned 
coal  mine  lands.  The  Director  notes  that 
in  Section  II.D,  Alabama  has  added  a 
provisicm  providing  for  ccmsultation 
with  the  Bureau.  As  discussed  in 
Finding  5,  Alabama’s  proposed  rule  is 
consistent  with  tl^  corresponding 
Federal  regulations  at  30  CFR  884.13(c). 
Further,  as  discussed  in  Finding  7, 
Alabama’s  procedure  for  consultation  in 
Section  n.F  is  consistent  with  the 
corresponding  Federal  requirements  at 
30  CFR  884.13(c)(7).  The  Director 
further  notes  that  Alabama  has  been 
provided  with  a  copy  of  the  Bureau’s 
comments  for  the  State’s  consideration. 

V.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  program 
amendment  submitted  by  Alabama  on 
June  26. 1992,  and  revis^  on  October 
8, 1992. 

The  Federal  regulations  at  30  CFR 
part  901  codifying  decisions  concerning 
the  Alabama  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 


immediately  to  expedite  the  State 
pro^am  amendment  process  and  to 
encourage  states  to  bring  their  programs 
in  conformity  with  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  requi^ 
by  SMCRA. 

EPA  Canctnrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categcHies.  The  EPA  did,  however, 
respond  with  no  comment. 

VI.  Procedural  Determinations 
Executive  Order  12291 

On  March  30. 1992,  the  Office  of 
Management  and  Budget  (0MB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  firom  sections  3.  4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to-approval  or  disapproval  of 
State  and  Tribal  abandoned  mine  land 
reclamation  plans  and  revisions  thereof. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
Ohte  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  ffiat  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  adopted  by  a  specific 
State  or  Tribe,  not  by  OSM.  Eii^sions 
on  proposed  State  and  Tribal  abandoned 
mine  l^d  reclamation  plans  and 
revisions  thereof  submitted  by  a  State  or 
Tribe  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  Title  IV  of  the  Siuface 
Mining  Control  and  Reclamation  Act 
(SMCRA)  (30  U.S.C.  1231-1243)  and  the 
Federal  regulations  at  30  CFR  parts  884 
and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 


and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  IHvf  6, 
appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
PapeiwcHk  Reduction  Act,  44  U.S.C 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  'The  State  (or  Tribal) 
submittal  which  is  the  subject  of  this 
rule  is  based  upon  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  established  by  SMCRA  or 
previoiisly  promulgated  by  OSM  will  be 
implement^  by  the  State  (or  Tribe).  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
econmnic  impact,  the  D^artment  relied 
upon  the  data  and  assrunptions  in  the 
analyses  for  the  corresponding  Fedml 
regulations. 

List  of  Subjects  in  30  CFR  Part  901 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  30. 1992. 

Alfred  E.  Whitehouse, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  Vn, 
subchapter  T  of  the  Ccxle  of  Federal 
Regulations  is  amended  as  set  forth 
below; 

PART  901— ALABAMA 

1.  The  authority  citation  for  part  901 
continues  to  read  as  follows: 

Audwrity:  30  U.S.C.  1201  et  seq. 

2.  In  §  901.25,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§901.25  Amendment  to  approved  Alabama 
Abandoned  Mine  Land  Reclamation  Plan. 

*  *  •  *  ft  ft 

{c)  The  Alabama  amendment  revising 
the  ranking  and  selectimi  procedures  for 
abandcmed  mine  land  reclamation 
projects  submitted  on  June  26, 1992, 
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and  revised  on  October  8. 1992.  is 
approved  effective  January  12. 1993. 

IFR  Doc.  93-593  Filed  1-11-93;  8:45  am) 
BILUNG  CODE  4310-05-M 


30  CFR  Part  917 

Kentucky  Regulatory  Program; 
General  Prot^lons  for  Permits 

AGENCY;  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (O^vf), 

Interior. 

%■ 

ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  OSM  is  announcing  the 
approval,  with  one  exertion,  of  a 
proposed  program  amendment  to  the 
Kentucky  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  consists  of 
proposed  modifications  to  Kentucky 
Administrative  Regulations  (KAR)  at 
405  KAR  8:010  regarding  general 
provisions  for  permits  emd  new  permit 
application  forms,  procedures  for 
incidental  boundary  revisions,  and  the 
establishment  of  a  new  category  of 
revisions  for  operator  changes. 

EFFECTIVE  DATE:  January  12. 1993. 

FOR  FURTHER  INFORMATION  CONTACr. 
William  J.  Kovacic.  Director.  Lexington 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503.  Telephone  (606)  233-2896. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program. 

II.  Submission  of  Amendment. 

III.  Director’s  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Kentucky 
Program 

The  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
program  on  May  18. 1982.  Information 
pertinent  to  the  general  background  and 
revisions  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary’s  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  May  18. 1982,  Federal  Register 
(47  FR  21404-21435). 

Subsequent  actions  concerning  the 
conditions  of  approval  and  proposed 
amendments  are  identified  at  30  CFR 
917.11,  917.13.  917.15,  917.16.  and 
917.17. 


II.  Submission  of  Amendments 

By  letter  dated  June  28, 1991 
(Administrative  Record  Number  KY- 
1059).  Kentucky  submitted  a  proposed 
program  amendment  modifying  19 
regulations  and  incorporating  two 
Technical  Reclamation  Memorandum 
(No.  19  and  No.  20). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  July  22. 
1991,  Federal  Register  (56  FR  33398), 
and  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  August 
21. 1991. 

By  letter  dated  November  11, 1991 
(Administrative  Record  Number  KY- 
1079),  Kentucky  submitted  a  proposed 
program  amendment  which  modified 
that  portion  of  the  June  28, 1991, 
submission  involving  405  KAR  8:010. 
This  latest  amendment  identified  and 
incorporated  ptermit  application  forms 
that  had  been  revised  primarily  to 
capture  information  required  by 
Kentucky’s  approved  ownership  and 
control  regulations  (56  FR  47907, 
September  23, 1991). 

OSM  announced  receipt  of  the 
November  11, 1991,  submission  in  the 
Decemb^  13, 1991,  Federal  Register  (56 
FR  65031)  and  in  the  same  notice, 
reopened  the  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  comment  period 
closed  on  January  13, 1992. 

By  letter  dated  March  31, 1992 
(Administrative  Record  Number  KY- 
1123),  Kentucky  submitted  a  proposed 
program  amendment  which  replaced 
those  portion  of  the  two  earlier 
amendments  {KY-1059  and  KY-1079) 
amending  405  KAR  8:010  relating  to 
general  permitting  provisions,  operator 
change  revisions,  and  incidental 
boundary  revisions. 

OSM  announced  receipt  of  the  March 
31,  1992,  submission  in  the  May  21, 
1992,  Federal  Register  (57  FR  21636) 
and  in  the  same  notice,  reopened  the 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  June  5, 
1992. 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17  are  the  Director’s 
findings  concerning  the  proposed 
amendment  to  the  Kentucky  program. 

Revisions  not  specifically  discussed 
below  ctmeern  nonsubstantive  wording 
changes;,  or  revised  cross-references  and 


paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

A.  Revisions  to  Kentucky’s  Regulations 
That  Are  Not  Substantively  Identical  to 
the  Corresponding  Federal  Regulations 

1.  405  KAR  8.010  Section  12(l)(a) 

Kentucky  proposes  to  revise  this  rule 
to  provide  that  applications  for  transfer, 
assignment,  or  sale  of  permit  rights  shall 
be  made  available  for  public  inspection 
and  copying,  at  reasonable  times,  in 
accordance  with  Kentucky  open  records 
statutes,  KRS  61.870  to  61.884.  This 
revision  was  submitted  in  response  to, 
and  fully  satisfies,  a  required 
amendment  set  forth  at  30  CFR 
917.16(d)(3).  Therefore,  the  Director 
finds  the  proposal  to  be  no  less  effective 
than  the  counterpart  Federal  rule  set 
forth  at  30  CFR  773.13(d). 

2.  405  KAR  8:010  Section  14(8) 

Kentucky  proposes  to  revise  this  rule 

by  adding  a  requirement  that  where  a 
ptermit  applicant  has  entered  into  a 
payment  schedule  approved  by  OSM, 
the  permit  may  be  issued  only  if  it 
includes  a  condition  that  the  p>ermitlee 
comply  with  the  approved  payment 
schedule.  The  Federal  rule  at  30  CFR 
773.15(cK7)  requires  that  no  permit 
application  shall  be  approved  unless  the 
regulatory  authority  finds  that  the 
applicant  has  paid  all  reclamation  fees 
from  previous  and  existing  operations. 
However,  30  CFR  773.15(b)(2)  allows  for 
the  issuance  of  a  conditional  permit 
where  a  violation  is  in  the  process  of 
being  corrected,  i.e.,  the  applicant  has 
entered  into  a  {>ayinent  schedule  with 
OSM  for  the  payment  of  outstanding 
reclamation  fees.  Therefore,  the  Director 
finds  that  the  proposed  rule  is  no  less 
effective  than  30  CFR  773.15(b)(2)  since 
the  issuance  of  the  permit  is 
conditioned  upon  the  permittee’s 
compliance  with  the  OSM-approved 
payment  schedule. 

B.  Revisions  to  Kentucky’s  Regulations 
With  No  Corresponding  Federal 
Regulations 

1.  405  KAR  8:010  Necessity  and 
Function 

Kentucky  proposes  to  revise  this 
section,  which  summarizes  the  coverage 
of  this  {>articular  regulation,  by 
including  references  to  permit 
amendments,  administrative  and 
judicial  review,  and  procedures  relating 
to  improvidently  issued  permits.  While 
there  is  no  corresponding  Federal 
regulation,  the  Director  finds  that  the 
proposal  adds  clarity  and  specificity  to 
this  regulation,  does  not  adversely 
impact  any  Federal  requirements,  and 
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is,  therefore,  not  inconsistent  with 
SMOIA  or  the  Federal  rules. 

2.  405  KAR  8:010  Section  5(l)(c) 

Kentucky  proposes  to  add  this  rule 
which  lists  and  incorporates  into  the 
rules  fourteen  (14)  forms  required  to  be 
submitted  by  applicants  in  connection 
with  various  aspects  of  the  permitting 
process.  While  there  is  no  direct  Federal 
counterpart,  the  Director  finds  that  this 
addition  does  not  adversely  impact  any 
Federal  requirement,  and  is,  therefore, 
-not  inconsistent  with  SMCRA  or  the 
Federal  rules.  Should  there  be  any 
conflict  between  the  contents  of  the 
forms  and  the  requirements  of 
Kentucky’s  approved  regulations,  then 
the  approved  regulations  shall  prevail. 

3.  405  KAR  8:010  Section  5{l)(d) 

Kentucky  proposes  to  add  this  rule 
which  identifies  the  times  and  locations 
where  the  forms  listed  in  section  5(l)(c) 
can  be  reviewed  or  obtained.  While 
there  is  no  direct  Federal  counterpart, 
the  Director  finds  that  the  proposal  does 
not  adversely  impact  any  Federal 
requirement,  and  is,  therefore,  not 
inconsistent  with  SMCRA  or  the  Federal 
rules. 

4.  405  KAR  8:010  Section  20(2)(a)  and 
Section  20(3)(a) 

Kentucky  proposes  to  revise  these 
rules  by  providing  exceptions  to  the 
category  of  (1)  major  permit  revisions 
for  incidental  boundary  revisions  (IBRs) 
and  operator  change  revisions,  and  (2) 
minor  permit  revisions  for  operator 
change  revisions,  which  are  considered 
separately  in  proposed  new  rules  at 
section  20(3)(f)[IBRs)  and  section  20(6) 
[Operator  change  revisions).  The 
Director  hnds  that  the  exceptions 
proposed  in  sections  20(2)(a)  and 
20(3)(a),  when  read  together  with 
proposed  new  section  20(3)(f)  and 
section  20(6),  are  not  inconsistent  with 
f  ny  Federal  requirement  since  30  CFR 
■^74. 13(b)(2)  does  not  require  that  IBRs 
}r  operator  changes  be  considered 
significant  (major)  revisions. 

405  KAR  8:010  Section  20(2)(a)l0 

Kentucky  proposes  to  revise  its  listing 
::{  examples  of  major  revisions  by 
deleting  incidental  boundary  revisions 
hat  include  new  areas  from  which  coal 
will  be  removed.  The  revised  rule 
specifies  that  these  revisions  shall  be 
limited  to  ten  (10)  fiercent  of  the  permit 
area  acreage  or  five  (5)  acres,  whichever 
is  less.  There  is  no  Federal  coimterpart 
to  this  provision.  The  Director  finds  that 
the  proposed  deletion  will  not  render 
Kentucky’s  program  less  effective  than 
SMCRA  or  the  Federal  regulations. 


6.  405  KAR  8:010  Section  20(3)(dK23) 

Kentucky  proposes  to  delete  this  rule 
which  classifies  proposals  to  cut  berms 
as  a  minor  field  revision.  The  deletion 
of  this  rule  is  consistent  with  the 
Director’s  findings  at  55  FR  46054 
(November  1, 1990),  in  which  he 
determined  that  ”(A)llowing  the 
practice  of  cutting  berms  to  relieve 
impounded  water  would  render  the 
Kentucky  regulations  less  effective  than 
the  Federal  regulations  at  30  CFR  816/ 
817.46(b)(2)  in  that  it  would  also  allow 
the  permittee  to  remove  ponded  water 
from  the  permit  area  without  first 
passing  it  through  a  siltation  structure”. 

7.  405  KAR  8:010  Section  23(3)(f)l-10 

Kentucky  proposes  to  add  a  new 
paragraph  (f)  w'hich  sets  forth  the 
following  10  conditions  which 
incidental  boundary  revisions  must 
meet  in  order  to  be  deemed  minor 
revisions. 

(1)  Do  not  exceed  ten  (10)  percent  of 
the  relevant  surface  or  underground 
acreage  in  the  original  or  amended 
permit  area; 

(2)  Are  contiguous  to  the  current 
permit  area; 

(3)  Are  within  the  same  watershed  as 
the  current  permit  area; 

(4)  Are  required  for  an  orderly 
continuation  of  the  mining  operation; 

(5)  Involve  mining  of  the  same  coal 
seam  or  seams  as  in  the  current  permit; 

(6)  Involve  only  lands  for  which  the 
hydrologic  and  geologic  data  and  the 
probable  hydrologic  consequences 
determination  in  the  current  permit  are 
applicable; 

(7)  Do  not  involve  properties  on 
which  mining  is  prohibited  under  KRS 
350.085  and  405  KAR  24:040  (Areas 
unsuitable  for  mining),  unless 
appropriate  waivers  have  been  obtained, 
or  which  have  been  designated  as 
unsuitable  for  mining  under  405  KAR 
24.030  (Lands  unsuitable  for  surface 
mining  operations),  or  any  properties 
eligible  for  listing  on  the  National 
Register  of  Historic  Places; 

(8)  Do  not  involve  any  of  the 
categories  of  mining  in  405  KAR  7:060 
(Experimental  mining  practices)  and 
405  KAR  8:050  (Special  categories  of 
mining)  unless  the  current  permit 
already  includes  the  relevant  category; 

(9)  Do  not  constitute  a  change  in  the 
current  method  of  mining;  and 

(10)  Will  be  reclaimed  in  conformity 
with  the  current  reclamation  plan. 

This  proposal  implements  changes  to 
Kentucky’s  Surface  Mining  Law  (KRS 
Chapter  350),  contained  in  Senate  Bill 
256  and  House  Bill  519  [identical  bills], 
which  were  approved  by  OSM  on 
February  6, 1991  [56  FR  4721,  Finding 


7(a)J.  As  pointed  out  by  the  Director  in 
that  approval,  neither  SMCRA  nor  the 
Federal  regulations  provide  guidance  on 
what  is  an  incidental  boundary  revision. 
Therefore,  within  reason,  the  scale  and 
extent  of  such  revisions  are  left  to  the 
discretion  of  the  State  regulatory 
authority.  Because  the  State  criteria  give 
reasonable  meaning  to  the  term 
“incidental  boundary  revision”  in  that 
such  revisions  would  result  in  only 
minor  or  insignificant  changes  to  the 
permit  area,  bhe  Director  finds  that  the 
proposal  is  not  inconsistent  with  section 
511(a)(3)  of  SMCRA  or  with  30  CFR 
774.13(d). 

8.  405  KAR  8:010  Section  20(5) 

Kentucky  proposes  to  add  new 
section  20(5)  which  sets  forth  the 
following  size  limitations  for  incidental 
boundary  revisions. 

(1)  For  surface  mining  activities,  the 
revisions  shall  not  exceed  ten  (10) 
percent  of  the  acreage  in  the  original  or 
amended  permit,  and  shall  not  exceed 
twenty  (20)  acres. 

(2)  For  underground  mining  activities, 
surface  operations  and  underground 
workings  shall  be  considered  separately, 
as  follows: 

(a)  For  surface  operations,  the  revision 
shall  not  exceed  the  greater  of  two  (2) 
acres  or  ten  (10)  percent  of  the  surface 
operations  acreage  in  the  original  or 
amended  permit  area,  and  shall  not 
exceed  twenty  (20)  acres. 

(b)  For  underground  workings,  the 
revision  shall  not  exceed  ten  (10) 
percent  of  the  acreage  of  the 
underground  workings  in  the  original  or 
amended  permit  area,  and  shall  not 
exceed  twenty  (20)  acres. 

(3)  Cumulative  incidental  acreage 
added  by  successive  incidental 
boundary  revisions  shall  not  exceed  the 
limitations  in  this  subsection.  Acreage 
added  by  revisions  prior  to  a  permit 
amendment  shall  not  be  counted  toward 
cumulative  acreage  after  the 
amendment. 

For  the  reasons  set  forth  in  finding 
B.7.  of  this  preamble,  the  Director  has 
determined  that  the  proposal,  which 
implements  revisions  to  Kentucky’s 
Surface  Mining  Law  previously 
approved  by  OSM  (56  FR  4721, 

February  6, 1991),  is  not  inconsistent 
with  SMCRA  or  with  the  Federal 
Regulations. 

9.  405  KAR  8:010  Section  20(6) 

Kentucky  proposes  to  add  new 
section  20(6),  consisting  of  paragraphs 
(a)  through  (h),  which  establishes  a  new 
category  of  permit  revision  for  operator 
changes  that  do  not  constitute  a  transfer, 
assignment  or  sale  of  permit  rights.  The 
proposal  sets  forth  the  application 
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procedures  and  the  infonnation 
required  to  be  included  in  the 
application  for  approval  of  the  operator 
ch^ge.  In  addition,  the  proposal  sets 
forth  requirements  for  advertisement  of 
receipt  of  the  application,  procedures 
for  public  comment,  criteria  for 
approval  of  the  application,  and 
notification  requirements  upon  approval 
or  denial  of  the  application. 

Although  Kentucky  provides  in 
proposed  paragraph  (a)  that  these 
procedures  apply  to  all  operates  changes 
that  do  not  constitute  a  transfer, 
assignment  or  sale  of  permit  rights. 

OSM,  in  adopting  the  Federal  dehnition 
of  “transfer,  assignment  or  sales  of 
rights”,  stated  that  “•  *  'these  terms, 
will  include  any  change  in  ownership  or 
in  the  person  actually  exercising  the 
right  to  mine.  For  example,  these  terms 
would  include  all  subcontractors  who 
actually  perform  the  mining  who  were 
not  listed  in  the  original  application 
*  *  *”  (44  FR 15106.  March  13. 1979). 
Therefore.  Kentucky’s  proposed 
procedures  and  requirements  for 
operator  change  revisions  must  meet  the 
Federal  regulatory  requirements  for  a 
transfer,  assignment  or  sale  of  permit 
rights  as  set  forth  at  30  CFR  774.17. 

Kentucky’s  proposed  paragraphs  (6) 

(a)  and  (b)  are  substantively  identical  to 
the  general  application  and  approval 
requirements  of  30  CFR  774.17  (a)  and 

(b) (1).  Therefore,  the  Director  finds  that 
these  proposals  are  no  less  effective 
than  their  Federal  counterparts. 

Proposed  paragraphs  (6)(c)  1.  2.  3,  and 
4.  which  set  forth  information  to 
include  in  the  application  for  approval 
of  the  operator  change,  are  substantively 
identic^  to  the  application  information 
requirements  of  30  CFR  774.17(b)(1) 
except  for  that  portion  of  subparagraph 
4  wiiich  provides  that  abated  violation 
information  shall  not  be  required.  The 
corresponding  Federal  rule  at  30  CFR 
774. 17{bMl)(iii)  provides  that  the 
application  shall  include  the  legal, 
financial,  compliance,  and  related 
information  required  by  30  CFR  part  778 
for  the  applicant  for  approval  of  the 
transfer,  assignment  or  sale  of  permit 
rights.  Paragraph  (c)  of  30  CFR  778.14 
provides  that  each  application  shall 
contain  a  list  of  all  violation  notices 
received  by  the  applicant  during  the  3- 
year  period  preceding  the  application 
date  for  any  violation  of  a  provision  of 
the  Act,  or  of  any  law.  rule  or  regulation 
of  the  United  States,  or  of  any  State  law, 
rule  or  regulation  enacted  pursuant  to 
Federal  law,  rule  or  regulation 
pertaining  to  air  or  water  environmental 
I'rotection  incurred  in  connection  with 
"■-'.y  surface  coal  mining  operation.  This 
federal  requirement  is  derived  from 
....i  tion  510(c)  of  SMCRA,  which,  unlike 


paragjraphs  (a)  and  (b)  of  the  same 
section,  applies  only  to  new  permit 
applications.  Therefore.  Kentucky’s 
proposed  rule,  which  would  imt  require 
the  submission  of  information 
concerning  ^ted  violaticms.  is  no  less 
stringent  than  SMCRA.  Furthermore,  the 
information  submitted  under  30  CFR 
778.14  is  used  only  to  determine 
whether,  as  requir^  by  30  CFR 
774.17(dKl).  the  applicant  (proposed 
operator)  is  eligible  to  receive  a  permit 
in  accordance  with  30  CFR  773.15(b) 
and  (c).  Nothing  in  30  CFR  773.15(b) 
and  (c)  requires  the  consideration  of 
abated  violations.  Instead  these 
paragraphs  only  address  unabated 
violations  and  pattern  of  violation 
determinations.  Therefore,  the  Director 
finds  that  the  exclusion  for  abated 
violation  information  proposed  by 
Kentudey  in  paragraph  (c)4  is  not 
inconsistent  with  the  requirements  of 
SMCRA  and  the  Federal  regulations, 
and  the  proposed  rule  at  405  KAR  8:010 
section  20i6)(c).  in  total,  is  no  less 
effective  than  its  Federal  counterpart. 

In  paragraph  (6Kd),  Kentudey 
roposes  to  require  that  the  application 
e  verifred  under  oath  by  the  permittee 
and  the  proposed  operator  in  the 
manner  required  by  405  KAR  8:010 
section  7.  While  there  is  no  direct 
Federal  counterpart,  the  Director  finds 
that  the  proposal  is  not  inconsistent 
with  the  permit  application 
requirements  of  SMCRA  and  the  Federal 
regulations  »nce  it  would  not  adversely 
impact  any  Federal  requirement. 

The  requirements  for  advertisement  of 
the  application  for  operator  change 
contained  in  proposed  paragraph  (6)(e) 
are  substantively  identical  to  the 
Federal  requirements  set  forth  at  30  CFR 
774.17(b)(2).  Therefore,  the  Director 
finds  that  the  proposal  is  no  less 
effective  than  its  Federal  counterpart. 

The  provisions  of  proposed  paragraph 
(6)(f)  for  filing  comments  regarding  the 
proposed  change  in  operators  are 
substantively  identical  to  the 
requirements  contained  in  30  CFR 
774.17(c).  The’-efore,  the  Director  finds 
that  the  propo.sal  is  no  less  effective 
than  its  Federal  counterpart. 

The  criteria  for  approval  of  tha 
application  for  operator  change  set  forth 
in  proposed  paragraph  (6)(g)  are 
substantively  identical  to  the  F'ederal 
provisions  found  at  30  CFR  774.17(d). 
Therefore,  the  Director  finds  that  the 
proposal  is  no  less  effective  than  its 
Federal  counterpart. 

The  notification  requirements 
contained  in  proposed  paragraph  (6)(h) 
are  similar  to  those  found  in  the  Federal 
regulations  at  30  CFR  774.17(e)(1). 
However,  the  proposal  does  not  include 
notification  of  OSM.  which  is  part  of  the 


Federal  rule,  nor  does  the  State  rule 
include  a  counterpart  to  30  CFR 
774.17(e)(2).  which  requires  that  the 
regulatory  authority  be  notified  when 
the  approved  change  is  consummated. 
Although  Kentucky  does  effectively 
notify  OSM  by  means  of  the  infonnation 
which  is  input  into  the  Applicant/ 
Violator  System  (AVS).  the  proposed 
rule  must  specifically  set  forth  the 
notification  requirement  consistent  with 
the  Federal  rule.  Therefore,  the  Director 
is  requiring  Kentucky  to  amend  its 
program  to  specifically  include  a 
requirement  that  OSM  be  notified  of  the 
decision  to  approve  or  deny  the 
application  for  a  change  in  operator  and 
that  the  regulatory  authority  be  notified 
when  the  change  takes  place. 

10.  405  KAR  8:010  Section  20(7) 

Kentucky  proposes  to  revise  this  rule 
by  providing  an  exception  to  the  basic 
application  fee  for  operator  change 
revisions.  This  change  is  consistent  with 
the  authority  granted  to  the  State  by  30 
CFR  777.17,  which  governs  permit  fees. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

'The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  July  22, 1991, 
Federal  Register  (56  FR  33398).  The 
comment  period  closed  on  August  21. 
1991.  No  one  requested  an  opportunity 
to  testify  at  the  scheduled  public 
hearing  so  no  hearing  was  held.  On 
August  22. 1991.  the  Kentucky 
Resources  Council  (KRC)  filed 
comments  in  response  to  the  proposed 
rule.  A  discussion  of  those  comments  is 
included  in  the  summary  below.  KRC 
filed  additional  comments  on  January 

13. 1992,  in  response  to  the  Federal 
Register  notice  (56  FR  65031,  December 
13, 1991)  announcing  receipt  of 
Kentucky’s  revised  prograrn  amendment 
which  was  filed  on  November  11,  1991. 
These  additional  comments  are 
included  in  the  summary  below. 

Finally,  the  KRC  filed  comments  on 
May  18, 1992  and  June  8, 1992,  in 
response  to  the  Fedo-al  Register  notice 
(57  FR  21636,  May  21, 1992) 
announcing  receipt  of  Kentucky’s  March 

31. 1992.  revised  program  amendment 
and  those  comments  are  also  included 
in  the  summary  which  follows.  No  one 
requested  an  opportunity  to  testify  at 
the  scheduled  public  hearings 
announced  in  the  December  13, 1991, 
and  the  May  21, 1992,  Federal  Register 
notices  so  no  hearings  were  held. 
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405  KAR  8:010  Section  8(2) 

The  KRC  commented  that  this  section 
must  be  modified  to  require  that  public 
notice  shall  not  be  initiated  until  the 
cabinet  has  determined  that  an 
application  is  administratively 
complete.  While  this  section  is  not 
being  revised  as  part  of  the  program 
amendment  submitted  by  Kentucky,  the 
Director  agrees  with  KRC  and 
previously  published  a  required 
amendment  (55  FR  53490,  December  31, 
1990)  at  30  CFR  917.16(d)(2)  advising 
Kentucky  to  amend  its  program  to 
require  that  public  notice  shall  not  be 
initiated  until  the  cabinet  has 
determined  that  an  application  is 
administratively  complete.  OSM  is 
currently  pursuing  resolution  of  this 
issue  with  Kentucky. 

405  KAR  8:010  Section  13(4)(a) 

The  KRC  commented  that  this  section, 
as  well  as  section  25(2)(a)2,  which 
authorize  a  presumption  of  correction  of 
violation  rule,  are  inconsistent  with 
SMCRA.  While  these  sections  are  not 
being  revised  as  part  of  the  program 
amendment  submitted  by  Kentucky,  the 
Director  has  previously  deferred  action 
on  these  sections  and  advised  Kentucky 
that  the  presumption  provisions  can  not 
be  enforced  by  the  State  (56  FR  47907, 
September  23, 1991).  That  action  by  the 
Director  is  still  in  effect. 

405  KAR  8:010  Section  13(4)(c) 

The  KRC  commented  that  this  section 
remains  inconsistent  with  the 
Secretary's  regulations  in  assuring  that 
those  operators  who  have  a 
demonstrated  pattern  of  willful 
violations  of  SMCRA,  including  both 
federal  and  other-state  violations,  will 
be  barred  from  obtaining  a  permit  in 
Kentucky.  The  Director  agrees  with 
KRC’s  comments,  and  previously 
published  a  required  amendment  (56  FR 
47907,  September  23, 1991)  at  30  CFR 
917.16(e)  advising  Kentucky  to  amend 
its  program  to  include  violations  of 
Federal  regulatory  programs  and  other 
State  regulatory  programs,  not  just 
violations  of  KRS  chapter  350  and 
regulations  adopted  pursuant  thereto. 
OSM  is  pursuing  resolution  of  that 
required  amendment  with  Kentucky. 

405  KAR  8:010  Section  20(5) 

The  KRC  stated  its  belief  that  the 
scope  of  allowable  incidental  boundary 
revisions  far  exceeds  the  intent  of 
Congress  in  creating  the  exemption  from 
the  obligation  to  obtain  a  new  p>ermit  for 
addition  of  areas  beyond  permitted 
boundaries.  The  Director  previously 
considered  similar  comments  from  KRC 
in  connection  with  proposed  changes  to 
Kentucky’s  Revised  Statutes  regarding 


incidental  boundary  revisions  (56  FR 
4721,  February  6, 1991).  As  the  Director 
pointed  out  at  that  time,  the  legislative 
history  on  this  subject  is  extremely 
sparse.  When  Congressional  intent  is 
unclear  or  unknown,  great  deference  is 
given  to  the  agency  interpretation  of  a 
statute.  As  long  as  an  agency’s 
interpretation  is  reasonable,  that 
interpretation  is  upheld.  The  size 
limitations  of  incidental  boundary 
revisions  proposed  by  Kentucky  in  this 
program  amendment  are  consistent  with 
the  statutory  limitations  approved  by 
the  Director  in  the  final  rule  published 
on  February  6, 1992.  Therefore, 

Kentucky  will  not  be  required  to  make 
any  changes. 

405  KAR  8:010  Section  20(6)(b) 

In  Kentucky’s  original  submission 
dated  June  28, 1991,  the  State  proposed 
to  add  a  rule  which  stated  a  permittee 
shall  not  allow  an  operator  to  conduct 
operations  on  the  permit  area  unless  the 
operator  has  been  approved  in  the 
permit.  In  the  resubmission  dated 
November  11, 1991,  Kentucky  deleted 
this  proposed  rule  and  KRC  has  objected 
to  the  deletion.  Since  Kentucky 
removed  this  proposed  rule  prior  to  a 
final  decision  by  the  Director,  it  has 
never  been  part  of  the  State’s  approved 
program.  In  addition,  there  is  no 
equivalent  Federal  rule.  However,  it  is 
clear  from  the  rules  proposed  by 
Kentucky  in  section  20(6)  that  an 
applicant  must  file  for,  and  receive 
cabinet  approval  of,  any  change  in 
operator. 

405  KAR  8:010  Section  20(6)(c)4 

The  KRC  expressed  concern  with  the 
exemption  granted  by  this  rule  to  the 
reporting  by  the  proposed  operator  of 
abated  violation  information  required  by 
405  KAR  8:030/8:040  section  3(3). 
However,  as  discussed  in  Finding  B.9 
herein,  the  Director  has  determined  that 
the  exemption  provided  by  section 
20(6)(c)4  is  not  inconsistent  with  either 
the  State  rule  at  405  KAR  8:030/8:040 
section  3(3),  section  510(c)  of  SMCRA  or 
the  Federal  rule  at  30  CFR  774.17. 

405  KAR  8:010  Section  20(6)(f) 

The  KRC  indicated  that  the  public 
comment  period  of  fifteen  (15)  days 
proposed  by  this  rule  was  too 
compressed  to  allow  for  meaningful 
public  input  and  should  be  expanded  to 
a  thirty  (30)  day  comment  period.  KRC’s 
position  is  based  upon  its 
characterization  of  an  operator  change 
revision  as  a  significant  revision  subject 
to  a  thirty  (30)  day  comment  period 
pursuant  to  30  CFR  773.13(b)(2). 
However,  there  is  nothing  in  the  Federal 
rules  at  30  CFR  773.13(b)(2)  or  30  CFR 


774.17  that  suggests  that  operator 
changes  must  be  considered  significant 
revisions.  Like,  the  Federal  rules  at  30 
CFR  774.17  governing  applications  for 
the  transfer,  assignment  or  sale  of 
permit  rights,  Kentucky  has  established 
public  notice  requirements  that  fall 
between  those  for  major  (significant) 
revisions  and  minor  revisions.  The 
Director  feels  that  Kentucky  has 
reasonably  exercised  the  authority 
granted  under  30  CFR  774.13(b)(2)  in 
establishing  the  requirement  for  public 
comment  periods.  As  pointed  out  in  the 
preamble  to  30  CFR  774.13(b)(2)  (48  FR 
44377,  September  28, 1983),  the  section 
*  *  provides  flexibility  to  the 
regulatory  authority  to  establish 
guidelines  suitable  to  the  operation  of 
individual  State  programs.”  The  15-day 
period  is  consistent  with  the  existing 
provisions  in  Kentucky’s  program 
dealing  with  the  comment  period 
regarding  applications  for  transfer, 
assignment  or  sale  of  p>ermit  rights  as  set 
forth  at  405  KAR  8:010  section  22(3). 

The  Director  finds  that  the  proposed 
rule  is  reasonable  and  consistent  with 
Federal  requirements.  No  further  action 
by  the  State  will  be  required. 

405  KAR  8:010  Section  20(6)(h) 

The  KRC  has  expressed  its  objection 
to  the  proposed  rule  which  provides 
that  the  cabinet  will  approve  or 
disapprove  a  request  for  an  operator 
change  within  fifteen  (15)  days  of 
"receipt  of  a  complete  application”. 

KRC  reiterates  its  position  that  this  t3q)e 
of  revision  constitutes  a  major  revision 
and  that  a  15-day  comment  period  is  too 
compressed  and  "becomes  even  more 
meaningless  when  the  agency  intends  to 
render  a  decision  at  the  same  time  that 
the  comment  period  ends.”  The  Director 
notes  that  the  proposed  rule  actually 
provides  for  approval  or  disapproval  of 
the  application  within  15  days  after  the 
close  of  the  comment  period. 
Furthermore,  as  discussed  in  his 
response  to  the  preceding  comment,  the 
Director  does  not  agree  with  KRC  that 
an  operator  change  revision  constitutes 
a  significant  revision. 

Agency  Comments 
Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Kentucky  program.  The  Bureau  of 
Land  Management.  Soil  Conservation 
Service,  Mine  Safety  and  Health 
Administration,  Fish  emd  Wildlife 
Service,  Environmental  Protection 
Agency,  Bureau  of  Mines,  Forest 
Service,  Tennessee  Valley  Authority, 
and  the  Kentucky  Heritage  Council 
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acknowledged  receipt  of  the  proposed 
amendment  and  offered  no  comments. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving,  with  the 
exception  noted  in  Finding  B.9,  the 
program  amendment  relating  to  405 
KAR  8:010,  as  submitted  by  Kentucky 
on  June  28. 1991,  and  as  modified  and 
resubmitted  on  November  11, 1991,  and 
March  31, 1992. 

The  Federal  regulations  at  30  CFR  917 
codifying  decisions  concerning  the 
Kentucky  program  are  being  amended  to 
implement  this  decision.  The  Director  is 
approving  these  proposed  rules  with  the 
understanding  that  they  be  promulgated 
in  a  form  identical  to  that  submitted  to 
OSM  and  reviewed  by  the  public.  Any 
differences  between  these  rules  and  the 
State’s  final  promulgated  rules  will  be 
processed  as  a  separate  amendment 
subject  to  public  review  at  a  later  date. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  the  State  to  conform  its 
program  with  the  Federal  standards 
without  delay.  Consistency  of  State  and 
Federal  standards  is  required  by 
SMCRA. 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relates  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA’s 
concurrence  is  not  required. 

VI.  Procedural  Determinations 

Executive  Order  No.  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3,  4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
OMB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  review  required  by 
section  2  of  Executive  Order  12778  and 


has  determined  that,  to  the.  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  &e 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.15  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102  (2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
on  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 


List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  25, 1992. 

Jeffrey  D.  Jarrett, 

Acting  Assistant  Director,  Eastern  Support 
Center 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  30  CFR  917.15,  is  amended  by 
adding  a  new  paragraph  (oo)  to  read  as 
following: 

§  91 7.1 5  Approval  of  regulatory  program 
amendments. 

***** 

(oo)  The  amendment  to  the  Kentucky 
Administrative  Regulations  (KAR)  at 
405  KAR  8:010,  relating  to  General 
Provisions  of  Permits,  as  submitted  to 
OSM  on  June  28, 1991,  and  revised  on 
November  11, 1991,  and  March  31, 

1992,  is  approved,  with  the  exception 
noted  herein,  effective  January  12, 1993. 
The  approved  amendment  consists  of 
modifications  to  the  following  sections 
of  405  KAR  8:010: 

Section  5(l)(c) — General  format  and 
content  of  applications. 

Section  5(1  )(d) — General  format  and 
content  of  applications. 

Section  12(l)(a) — Public  availability  of 
information  in  permit  applications  on 
file  with  the  cabinet. 

Section  14(8) — Criteria  for  application 
approval  or  denial. 

Section  20(2)(a) — ^Permit  revisions: 
Major  revisions. 

Section  20(2)(a)10 — Permit  revisions: 
Major  revisions. 

Section  20(3)(a) — Permit  revisions: 
Minor  revisions. 

Section  20(3)(d)23 — ^Permit  revisions: 

Minor  field  revisions. 

Section  20(3)(f) — Permit  revisions: 
Minor  revisions;  Incidental  boundary 
revisions. 

Section  20(5) — Permit  revisions: 
Incidental  boundary  revisions;  size 
limitations. 

Section  20(6) — Permit  revisions: 
Operator  change  revisions.  Except  to 
the  extent  that  subparagraph  (h)  fails 
to  provide  for  notification  of  OSM  of 
the  cabinet’s  decision  on  the 
application,  and  notification  of  the 
cabinet  when  the  change  takes  place. 
Section  20(7) — ^Permit  revisions:  Fees. 
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3.  In  30  C7R  917.16.  paragraph  (d)(3) 
is  removad  and  reserved.  In  addition, 
new  paragraph  (h)  is  added,  to  read  as 
follows; 

§  91 7.16  Required  program  amerKiments. 

•  *  •  *  • 

(h)  By  June  14, 1993,  Kentucky  shall 
amend  its  rules  at  405  KAR  8:010 
section  20(6)(h)  by  including  OSM  as 
one  of  the  parties  to  be  noticed  of  the 
cabinet’s  decision  to  approve  or  deny 
the  application  for  an  operator  change 
and  to  require  that  the  regulatory 
authority  be  notified  when  the  approved 
change  is  consummated. 

IFR  Doc.  93-594  Filed  1-11-93;  8:45  ami 
BILLING  CODE  4310-05-M 


30  CFR  Part  935 

Ohio  Regulatory  Program;  Revision  of 
Administrative  Rule 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforr^nrent  (OSM), 
Interior. 

ACTION:  Pinal  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  announcing  the 
approval  of  proposed  Pit^ram 
Amendment  Number  59  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  make  the 
Ohio  program  as  efiective  as  the 
corresponding  Federal  regulations.  The 
amendment  concerns  the  permitting  of 
coal  preparation  plants  or  support 
facilities  operated  in  connection  with  a 
coal  mine  but  not  located  within  the 
permit  area  for  a  specific  mine. 

EFFECTIVE  DATE:  January  12, 1993. 

FOR  FURTHER  INFORMATION  CtWTACT: 

Mr.  Richard  ).  Seibel,  Director, 

Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
2242  South  Hamilton  Road,  room  202, 
Columbus,  Ohio  43232;  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program. 

II.  Submission  of  Amendment. 

III.  Director’s  Findings. 

IV.  Summary  and  Disposition  of 
Comments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 


submission,  including  the  Secretary’s 
findings,  the  disposition  of  comments, 
and  a  ^tailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditimis  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12, 935.15,  and  935.16. 

n.  Submission  of  Amendment 

By  letter  dated  June  30, 1992 
(Administrative  Record  No.  OH-1730}, 
the  Ohio  Department  of  Natural 
Resources,  ^vision  of  Reclamation 
(Ohio),  submitted  proposed  Program 
Amendment  Number  59  to  revise  the 
Ohio  program  at  Ohio  Administrative  ■ 
Code  (OAC)  1501:13-13-06. 

OSM  announced  receipt  of  proposed 
Program  Amendment  Number  59  in  the 
August  18. 1992,  Federal  Register  (57 
FR  37138),  and,  in  the  same  notice, 
opened  the  public  comment  period  end 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  'The  public  comment 
period  closed  on  September  17, 1992. 
The  public  hearing  scheduled  for 
September  14, 1992,  was  not  held  as  no 
one  requested  an  opportunity  to  testify. 

On  ^ptemb^  30. 1992, 
representatives  of  OSM  and  Ohio  met 
and  discussed  the  amendment  (Ohio 
Administrative  Record  No.  OH-1787). 
By  letter  dated  October  21, 1992  (Ohio 
Administrative  Record  No.  OH-1789), 
Ohio  submitted  clarifying  information 
in  support  of  its  {Hoposed  amendment 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment. 

Ohio  is  proposing  to  add  the  phrase 
”in  connection  with  a  coal  mine  but”  to 
paragraph  (A)  of  OAC  1501:13-13-06. 
Revised  paragraph  (A)  would  read: 

(A)  Applicability,  person  who 
operates  a  coal  preparation  plant  or 
support  facility  in  connection  with  a 
coal  mine  but  not  located  within  the 
permit  area  for  a  specific  mine  shall 
obtain  a  permit  in  accordance  with 
paragraph  (1)  of  rule  1501:13-4-12  of 
the  Administrative  Code,  obtain  a  bond 
in  accordance  with  these  rules  and 
operate  the  plant  or  support  facility  in 
accordance  with  these  rules  (emphasis 
added). 

The  corresponding  Federal  rules  at  30 
CFR  785.21  require  that  persons 
operating  or  who  intend  to  operate  a 
coal  preparation  plant  in  connection 
with  a  coal  mine  but  outside  the  permit 
area  must  obtain  a  permit  from  the 


regulatory  authwity.  However,  unlike 
the  proposed  State  rule,  the  Federal 
counterpart  does  not  require  the 
permitting  of  support  facilities  operated 
in  connection  with  a  coal  mine  but 
outside  the  permit  area  for  a  specific 
mine. 

Ohio’s  definition  of  support  facilities 
at  OAC  1501:13-1-02  paragraph 
(PPPPP)  includes  activities  which  are 
normally  associated  with  coal 
preparation  plants  such  as  coal  crushing 
and  sizing.  'These  activities  are 
contemplated  within  the  Federal 
definition  of  coal  preparation  plant  at  30 
CFR  701.5.  Ohio’s  definition  of  support 
facilities  is  restricted  to  facilities 
’’resulting  from  or  incident  to  coal 
mining  and  reclamation  operations.” 
Further.  Ohio  clarifies  in  this  definition 
that  the  phrase  “resulting  from  or 
incident  to"  connotes  an  element  of 
proximity  to  the  coal  mining  and 
reclamation  operations.  There  appears 
to  be  an  inconsistency  with  Ohio’s 
definition  of  support  facilities  since  it 
includes  certain  coal  preparation 
activities  and  the  element  of  proximity 
as  a  decisive  factor  in  regulating  coal 
preparation  plant  activities.  As  the 
District  Court  noted,  the  Court  of 
Appeals  in  NWFv.  Model,  839  F.2d  694, 
745  (DC  Cir.  1988)  "endorsed  the  use  of 
proximity  to  define  in  part  the  idea  of 
‘resulting  from  or  incident  to’  only  in 
the  context  of  support  facilities  *  •  •  H 
does  not  necessarily  follow  at  all  that 
proximity  is  an  eppropriate  defining 
factor  for  processing  plants.”  NWFv. 
Lujan,  31  Env’t  Rep.  Cas.  2034,  2050 
(D.D.C.  1990).  'The  District  Ojurt 
remanded  the  regulation,  ordering  the 
Secretary  ”to  clarify  that  proximity  may 
not  be  the  decisive  factor  in  deciding  to 
regulate  an  off-site  processing  plant.”  Id. 
Ohio’s  proposed  wording,  therefore, 
appears  not  to  be  consistent  with  the 
phrase  "in  connection  with  a  coal 
mine”  and  with  the  Court’s  finding.  By 
letter  dated  October  21, 1992  (Ohio 
Administrative  Record  No.  OH-1789), 
Ohio  submitted  a  clarification  of  this 
inconsistency.  Olrio  stated  that 
proposed  OAC  1501:13-13-06  applies 
only  to  coal  preparation  plants  and 
support  facilities  not  located  at  or  near 
the  mine  site  or  not  within  the  permit 
area  and  that  Ohio’s  determination  to 
regulate  will  not  be  based  on  proximity. 
Ohio  further  stated  that  the  phrase  “in 
connection  with  a  coal  mine’’  takes 
precedence  over  the  proximity  language 
in  the  State  definition  of  “support 
facilities.”  The  “in  connection  with” 
language  proposed  by  Ohio  in  Program 
Amendment  Number  59  expresses  the 
intent  of  Ohio  to  not  use  proximity  as 
a  factor  when  regulating  off-site  coal 
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preparation  plants  and  support 
facilities.  Therefore,  the  “in  connection 
with”  wording  is  controlling  in  this 
instance  over  the  element  of  proximity 
to  the  mine  site  and  the  Director  finds 
that  the  proposed  rule  is  consistent  with 
the  District  Court’s  opinion  and  no  less 
effective  than  the  Federal  regulations  at 
30CFR  785.21. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
in  the  August  18, 1992,  Federal  Register 
closed  on  September  17, 1992. 

Comments  were  received  firom  the  Ohio 
Historic  Preservation  Office  (OHPO). 

The  OHPO  supported  the  proposed 
amendment.  No  one  requested  an 
opportunity  to  testify  at  the  scheduled 
public  hearing  so  no  hearing  was  held. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  3o 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Ohio  program.  The  U.S.  Department 
of  Agriculture,  Soil  Conservation 
Service,  and  the  U.S.  Army  Corps  of 
Engineers  responded  that  they  had  no 
comments.  The  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  commented  that  the 
proposed  amendment  did  not  conflict 
with  MSHA’s  regulations. 

The  comments  submitted  by  the 
Environmental  Protection  Agency  (EPA) 
are  discussed  below  under  “EPA 
Concurrence.” 

V.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  Ohio  Program 
Amendment  Number  59,  as  submitted 
by  Ohio  on  June  30, 1992,  and  clarified 
by  letter  dated  October  21, 1992. 

The  Federal  regulations  at  30  CFR 
part  935  codifying  decisions  concerning 
the  Ohio  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 


or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is,  therefore, 
unnecessary.  However,  by  letter  dated 
September  22, 1992  (Administrative 
Record  Number  OH-1778),  EPA 
submitted  its  concurrence  with  the 
following  comment.  The  EPA  concluded 
that  the  proposed  amendment  to  Ohio’s 
program  demonstrates  the  legal 
authority,  administrative  capability,  and 
the  technical  conformity  with 
controlling  National  Pollutant  Discharge 
Elimination  System  regulations 
necessary  to  maintain  water  quality 
standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  (CWA), 
as  amended  (33  U.S.C.  1251  et  seq.)  The 
EPA  noted  that  the  activities  listed  in 
the  pro{)osed  amendment  that  are 
connected  with  coal  preparation  plants 
are  all  activities  whidi  may  require 
permits  to  be  issued  pursuant  to  the 
CWA.  The  Director  acknowledges  EPA’s 
comments  but  notes  that  neither  the 
cited  Ohio  regulation  nor  the  Federal 
counterpart  can  be  construed  as 
superseding,  amending  or  repealing  the 
CWA  because  such  activities  are 
prohibited  by  section  702  of  SMCRA. 
Furthermore,  the  Director  is  approving 
Ohio’s  proposed  amendment  to  the 
extent  that  it  does  not  supersede 
applicable  CWA  requirements. 

VI.  Procedural  Determinations 
Executive  Order  No.  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  firom  sections  3,  4, 

7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  0MB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  a^  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 


30  CFR  730.11,  732.15  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
requirements  of  30  CFR  parts  730,  731 
and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of  ' 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paper  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  imder  44 
U.S.C.  3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  econom'|f  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  NovemberT9, 1992. 

Jeffirey  D.  Jarrett, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,'  chapter  Vn, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 
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PART  935— OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  Section  935.15,  a  new  paragraph 
(iii)  is  added  to  read  as  follows: 

§935.15  Approval  of  regulatory  program 
amendmenta. 

***** 

(iii)  The  following  amendment  to  the 
Ohio  regulatory  program,  as  submitted 
to  OSM  on  June  30, 1992,  and  clarified 
on  October  21. 1992,  is  approved, 
effective  January  12, 1993:  Amendment 
Number  59  which  consists  of  revisions 
to  the  Ohio  Administrative  Code  (OAC) 
at  1501:13-13-06(A)  concerning  the 
permitting  of  coal  preparation  plants  or 
support  facilities  operated  in  connection 
with  a  coal  mine  but  not  located  within 
the  permit  area  for  a  specific  mine. 

|FR  Doc.  93-595  Filed  1-11-93;  8:45  am) 
BIUING  CODE  4310-05-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  1 
RIN  2900-AE61 

Regional  Office  Commltteea  on 
Waivers  and  Compromises 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  regulations. 

SUMMARY:  In  order  to  comply  with 
legislative  changes  to  38  U.S.C.  5302 
(formerly  3102),  the  Department  of 
Veterans  Affairs  (VA)  has  amended 
current  VA  regulations  which  establish 
the  standards  by  which  Committees  on 
Waivers  and  Compromises  consider 
requests  for  waiver  of  collection  of  all 
benefit  and  home  loan  program  debts. 
EFFECTIVE  DATE:  January  12. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Mulhem,  Debt  Management  Policy 
Division  (047G7),  Dej^artment  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington.  DC  20420,  (202)  233- 
3405. 

SUPPLEMENTARY  INFORMATION:  On  pages 
15046  through  15047  of  the  Federal 
RegiMer  of  April  24, 1992,  VA 
published  proposed  regulations  to 
amend  the  standards  by  which 
Committees  on  Waivers  and 
Compromises  consider  requests  for 
waiver  of  collection  of  all  benefit  and 
home  loan  program  debts.  No  comments 
were  received  horn  the  general  public. 
However,  the  U.S.  Court  of  Veterans 
Appeals,  in  the  case  of  FaHess  v. 
Derwinski  (U.S.  Vet.  App.  No.  90-1372), 


noted  a  discrepancy  between  the 
language  of  38  U.S.C.  5302(c)  and  the 
language  foimd  in  section  1.965(b). 

As  we  stated  in  the  preamble  to  the 
publication  of  the  proposed  regulations, 
38  CFR  1.963, 1.964,  and  1.965  establish 
the  standards  by  which  our  Regional 
Office  Committees  on  Waivers  and 
Compromises  consider  waiver  requests 
on  all  benefit  and  home  loan  pro^am 
debts.  This  authority  comes  directly 
from  section  5302  of  title  38  of  the  U.S. 
Code.  Congress  enacted  (Public  Law 
101-237,  “The  Veterans  Benefits 
Amendment  Act  of  1989”  (December  18, 
1989),  which  revised  Section  5302(c). 
Prior  to  this  legislative  change.  Section 
5302(c)  stated  that  the  authority  to 
waive  recovery  of  any  payment  or  the 
collection  of  any  indebtedness  may  not 
be  exercised  if  there  existed  an 
indication  of  fraud,  misrepresentation, 
material  fault,  or  lack  of  good  faith  on 
the  part  of  the  person  or  persons  having 
an  interest  in  obtaining  a  waiver.  Public 
Law  101-237  removed  material  fault 
and  lack  of  good  faith  as  absolute  bars 
to  waiver  and  replaced  them  with  bad 
faith.  As  a  result  of  this  legislative 
change,  we  revised  the  th^  regulations 
to  comply  with  these  new  standards. 

In  the  ror/ess  case,  the  U.S.  Court  of 
Veterans  Appeals  noted  that  38  U.S.C 
5302(c)  states  that  an  indebtedness  may 
not  be  waived  where  there  exists  an 
“indication  of'  fraud, 
misrepresentation,  or  bad  faith.  The 
Court  then  foimd  an  inconsistency  in 
the  corresponding  regulation,  38  CFR 
1.965(b),  because  it  does  not  contain  the 
phrase,  “indication  of’.  In  publishing 
our  proposed  revision  of  38  CFR  1.063, 
1.964,  and  1.965,  we  applied  the  phrase 
“indication  of  to  our  revision  of 
sections  1.963  and  1.964.  However, 
since  our  revision  of  section  1.965  was 
limited  to  a  revision  of  its  subsection 
(b)(2),  we  failed  to  incorporate  the  exact 
statutory  lanmiage  into  the  initial 
portion  of  suDsection  (b).  In  order  to 
avoid  any  questions  concerning  this 
inconsistency,  we  have  amended  the 
language  of  section  1.965(b)  to  include 
thephrase  “indication  of. 

Tne  Secretary  hmeby  certifies  that 
these  final  rules  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C  601-612.  Pursuant  to  5 
U.S.C  605(b),  these  rules  are  therefore 
exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
these  rules  primarily  affect  only 
individuals  indebted  to  the  U.S. 
Government  as  a  resuh  of  participation 


in  benefit  programs  administered  by  the 
Department  of  Veterans  Affairs. 

These  final  rules  have  also  been 
reviewed  under  E.0. 12291  and  have 
been  determined  to  be  nonmajor 
because  they  will  not  have  a  $100 
million  annual  effect  on  the  economy 
and  will  not  have  any  adverse  economic 
impact  on  or  increase  costs  to 
consumers,  individual  industries, 
Federal,  State,  and  local  government 
agencies  or  geographic  regions. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number. 

List  of  Subjects  in  38  CFR  Part  1 

Claims,  Administrative  practice  and 
procedures.  Veterans. 

Approved:  December  1. 1992. 

Anthony  ).  Principi, 

Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  1  is  amended  as 
set  forth  below. 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  §§  1.955 
through  1.970  is  revised  to  read  as 
follows: 

Authority:  38  U.S.C.  3720  and  5302;  5 
U.S.C  5584. 

2.  In  §  1.963,  paragraph  (a)  and  the 
authority  citation  at  the  end  of  the 
section  are  revised  to  read  as  follows: 

§  1.963  Waiver-other  than  loan  guaranty. 

(a)  General.  Recovery  of 
overpayments  of  any  benefits  made 
under  laws  administered  by  the  VA 
shall  be  waived  if  there  is  no  indication 
of  fraud,  misrepresentation,  or  bad  faith 
on  the  part  of  the  person  or  persons 
having  an  interest  in  obtaining  the 
waiver  and  recovery  of  the  indebtedness 
from  the  payee  who  received  such 
benefits  would  be  against  equity  and 
good  conscience. 

•  •  *  •  * 

(Authority:  38  U.S.C  5302  (a)  &  (c)). 

3.  In  §  1.964,  paragraph  (a)  and  the 
authority  citation  at  the  end  of  the 
section  are  revised  to  read  as  follows: 

§1.964  Waiver-loan  guaranty. 

(a)  General.  Any  indebtedness  of  a 
veteran  or  the  ind^tedness  of  the 
spouse  shall  be  waived  only  when  the 
following  factors  are  determined  to 
exist: 

(1)  Following  default  there  was  a  loss 
of  the  property  which  constituted 
security  for  the  loan  guaranteed,  insured 
or  made  under  chapter  37  of  title  38 
United  States  Code; 

(2)  There  is  no  indication  of  fraud, 
misrepresentation,  or  bad  faith  on  tlm 
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part  of  the  person  or  persons  having  an 
interest  in  obtaining  the  waiver;  and 

(3)  Collection  of  such  indebtedness 
would  be  against  equity  and  good 
conscience. 

***** 

(Aothority:  38  U.S.C  5302  (b)  and  (c)). 

4.  In  §  1.965,  the  introductory  text  of 
paragraph  b  and  paragraph  (b)(2)  are 
revi^,  and  an  authority  citation  is 
added  at  the  end  of  the  section  to  read 
as  follows: 

§  1.965  Application  of  standard. 
***** 

(b)  In  applying  this  single  standard  for 
all  areas  of  indebtedness,  the  following 
elements  will  be  considered,  any 
indication  of  which,  if  found,  will 
preclude  the  granting  of  waiver; 
***** 

(2)  Bad  Faith.  This  term  generally 
describes  unfair  or  deceptive  dealing  by 
one  who  seeks  to  gain  thereby  at 
another’s  expense.  Thus,  a  debtor’s 
conduct  in  connection  with  a  debt 
arising  from  participation  in  a  VA 
benefits/services  program  exhibits  bad 
faith  if  such  conduct,  although  not 
undertaken  with  actual  fraudulent 
intent,  if  undertaken  with  intent  to  seek 
an  unhiir  advantage,  with  knowledge  of 
the  likely  consequences,  and  results  in 
a  loss  to  the  government. 
***** 

(Authority:  38  U.S.C.  S302(c)). 

IFR  Doa  93-561  Filed  1-11-93;  8.45  am) 
HLUNG  CODE  UaO-Ct-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IL  40-1-5436;  FRL-4541-11 

Approval  and  Promulgation  of 
Implementation  plans;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Final  rule. 

SUMMARY:  USEPA  is  taking  action  to 
approve  a  revision  to  parts  218  and  219 
of  title  35  of  the  Illinois  Administrative 
Code  (35  LAC)  as  revisions  to  the  State 
Implementation  Plan  (SIP)  for  ozone. 
USEPA ’s  action  is  based  upon  a  revision 
request  which  was  submitted  by  the 
State  to  satisfy  the  requirements  of 
section  182(b)(3)  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA),  which  requires 
ail  ozone  nonattainment  areas  classified 
as  moderate  or  worse  to  require 
specified  gasoline  dispensing  facilities 
to  install  and  operate  State  II  vapor 
recovery  equipment.  In  Illinois,  subject 


areas  include  the  Chicago  ozone 
nonattainment  area  (Cook,  DuPage, 

Kane,  Lake,  McHenry,  Will  Counties 
and  Aux  Sable  and  Goose  Lake 
Townships  in  Grundy  County  and 
Oswego  'Township  in  Kendall  County) 
and  the  Illinois  portion  of  the  East  St. 
Louis  ozone  nonattainment  area 
(Madison,  Monroe,  and  St.  Clair 
Counties).  USEPA 's  action  is  being 
taken  with  no  prior  proposal. 

DATES:  'This  action  will  be  effective 
March  15. 1993  unless  notice  is  received 
within  30  days  of  publication  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  requested  SIP 
revision,  technical  support  documents 
and  public  comments  received  are 
available  at  the  following  address: 

U.S.  Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division, 
Regulation  Development  Branch,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Comments  on  this  rulemaking  should 
be  addressed  to; 

J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Regulation 
Development  Branch  (5AR-18J). 
United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francisco  J.  Acevedo,  Environmental 
Engineer,  Regulation  Development 
Section,  Regulation  Development 
Branch  (5AR-18J),  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  (312)886-6061. 

Anyone  wishing  to  come  to  Region  5 
offices  should  contact  Francisco  J. 
Acevedo  first. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgrounfl/Summary  of  State 
Submittal 

On  September  30, 1992,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  to  USEPA  Stage  II 
Vapor  Recovery  Rules:  Amendments  to 
35  ILL.  ADM.  CODE  PARTS  215,  218 
AND  219  (R91-30).  The  rules  were 
adopted  by  the  Illinois  Pollution  Control 
Board  (IPCB)  on  August  13, 1992.  The 
rules  became  effective  on  August  24, 
1992.  The  State  submitted  these  rules  to 
satisfy  the  section  182(b)(3) 
requirements  of  the  CAA  which  is 
applicable  to  the  Chicago  and  East  St. 
Louis  ozone  nonattainment  areas.  The 
information  presented  below 
summarizes  the  requested  SB?  revision 


and  USEPA *s  action  on  it.  A  more 
detailed  analysis  of  the  State’s  submittal 
is  contained  in  a  technical  support 
document  dated  September  3, 1992, 
which  is  available  ^m  the  Region  5 
office  listed  above. 

Illinois’  regulations  specify  that  Stage 
II  vapor  recovery  systems  are  required  at  , 
gasoline  dispensing  facilities  that 
dispense  more  than  10,000  gallons  per 
month.  Private  fueling  facilities  such  as 
government  and  company  fleet  fueling 
facilities  as  well  as  retailers  are  subject 
to  the  Stage  n  requirements.  The 
regulations  specify  the  use  of  California 
Air  Resource  Board  certified  Stage  U 
systems,  which  have  been  demonstrated 
to  achieve  at  least  95  percent  control  of 
Volatile  Organic  Compound  (VOC) 
emissions.  The  rules  also  mandate  the 
proper  installation  and  operation  of 
such  systems,  to  be  achieved  by 
requiring  the  installed  systems  to  be 
tested  for  proper  installation  and 
requiring  the  State  to  perform  all 
necessary  enforcement. 

The  rules  mandate  Stage  II  vapor 
recovery  systems  to  be  implemented 
pursuant  to  the  following  phase-in 
schedule: 

(1)  Facilities  that  commenced 
construction  after  November  1, 1990, 
must  comply  by  May  1, 1993; 

(2)  Facilities  that  commenced 
construction  before  November  1, 1990, 
and  dispense  an  average  monthly 
volume  of  more  than  100,000  gallons  of 
motor  fuel  per  month,  must  comply  by 
November  1. 1993;  and 

(3)  All  other  facilities  must  comply  by 
November  1, 1994. 

IL  Review  Criteria 

USEPA  reviewed  the  submittal 
against  the  requirements  of  section 
182(b)(3)  of  the  CAA,  as  interpreted  in 
the  General  Preamble  for  the 
Implementation  of  title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (57  FR 
13498, 13513  (April  16. 1992)),  and  two 
USEPA  documents  entitled  Technical 
Guidance — Stage  11  Vapor  Recovery 
Systems  for  Control  of  Vehicle  Refueling 
Emissions  at  Gasoline  Dispensing 
Facilities  (Technical  Guidance)  and  the 
Enforcement  Guidance  for  Stage  n 
Vehicle  Refueling  Control  Programs 
(Enforcement  Guidance).  Specifically 
seven  general  criteria  need  to  be  met  for 
a  Stage  II  vapor  recovery  regulation  to 
be  acceptable.  The  regulation  must 
fulfill  the  following  requirements: 

(1)  Installation  of  Stage  II  Controls 
and  Determination  of  Regulated 
Facilities.  Facilities  that  dispense  more 
than  10,000  gallons  per  month  must 
install  and  operate  Stage  II  controls.  For 
gasoline  dispensing  facilities  that  are 
owned  and  operated  by  an  independent 
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small  business  marketer,  the  State  may 
establish  a  cut-point  as  high  as  50,000 
gallons  per  month.  In  the  General 
Preamble,  USEPA  indicated  that  the 
suggested  method  for  calculating  the 
gallons  per  month  dispensed  by  a^ected 
facilities  is  determined  by  calculating 
the  average  volume  of  product 
dispensed  per  month  for  the  2-year 
eriod  prior  to  the  adoption  of  the  rule 
y  the  State.  (See  General  Preamble,  57 
FR  at  13514.)  The  Enforcement 
Guidance  suggests  that  if  suflicient  data 
is  not  available  for  a  full  2-year  period, 
then  the  actual  months  of  operation 
during  that  2-year  period  should  be 
used  to  calculate  the  facility’s  average 
gallons  per  month.  (See  Enforcement 
Guidance,  Sec.  3.2.) 

(2)  Establishment  of  a  Time  Schedule 
for  Installation  of  Stage  II  Control 
Equipment.  Section  182(b)(3)(B)  of  the 
CAA  establishes  three  standard 
deadlines  for  the  installation  and 
application  of  Stage  II  controls,  after 
adoption  by  the  State  of  the  Stage  II 
requirements.  The  phase-in  schedule 
given  in  the  CAA  is  the  following: 

(a)  6  months  after  adoption  for  all 
facilities  commencing  construction  after 
November  15, 1990; 

(b)  1  year  for  all  facilities  which 
dispense  100,000  gallons  or  more  of 
gasoline  per  month;  and 

(c)  2  years  for  all  other  facilities 
required  to  be  regulated. 

(3)  System  Certification.  An  approved 
system  should  be  tested  and  certified  so 
as  to  meet  a  minimum  requirement  of  95 
percent  emission  reduction  efHciency. 
USEPA  believes  that  this  efficiency  rate 
has  been  demonstrated  to  be  feasible.  As 
stated  in  the  General  Preamble,  the 
States  may  achieve  this  by  utilizing  one 
of  the  following  three  alternatives:  (a)  A 
method  tested  and  approved  by 
California  Air  Resources  Board  (GARB) 
past,  current  or  future  recognized  test 
methods,  or  (b)  an  equivalent  testing 
program  adopted  by  the  State, 
conducted  by  the  Program  Oversight 
Agency  (POA)  or  by  a  third  party 
recognized  by  the  POA,  and  submitted 
and  approved  by  USEPA  for 
incorporation  in  the  SIP,  or  (c)  a  system 
approved  by  GARB.  (See  Enforcement 
Guidance,  Sec.  4.2.) 

(4)  Facility  Verification  of  the  Proper 
Installation  and  Function  of  Stage  II 
Vapor  Control  Systems.  The  General 
Preamble  indicates  in  order  for  the  State 
Stage  II  requirement  to  be  enforceable, 
the  State  must  require  the  regulated 
fadhty  to  verify  proper  installation  and 
function  of  the  Stage  n  equipment.  The 
Enforcement  Guidance  specifies 
performing  a  Liquid  Blockage  Test 
which  determines  if  there  is  an 
unacceptable  low  point  in  the  piping. 


and  a  Leak  Test  which  measures  the 
vapor  tightness  of  the  Stage  11  system. 

The  Enforcement  Guidance  also  states 
that  a  facility  should  recertify  the 
functions  of  the  Stage  II  equipment  at 
least  every  5  years,  or  upon  major 
facility  modiflcation  (75  percent  or  more 
equipment  change),  whichever  comes 
first.  (See  April  16, 1992  (57  FR  13514) 
Federal  Register,  and;  Enforcement 
Guidance,  Sec.  8.2.) 

(5)  Recordkeeping  and  Reporting.  In 
the  Enforcement  Guidance,  USEPA 
identifies  various  records  that  the  State 
should  require  facilities  to  keep  and  to 
make  available  upon  request.  USEPA 
believes  that  these  documents  must  be 
available  in  order  to  make  the  Stage  II 
requirement  enforceable.  These 
documents  include:  (a)  A  license/permit 
to  install  and  operate  the  Stage  II 
system;  (b)  verification  of  passing 
functional  tests  after  installation  of 
equipment;  this  includes  the  Liquid 
Blockage  Test,  Leak  Test,  all  shutoff/ 
flow  prohibiting  device  testing;  (c) 
general  station  file  containing  initial 
station  information  such  as  motor 
vehicle  fuel  throughput  information;  (d) 
equipment  maintenance  and 
compliance  file  log  containing 
verification  that  proper  maintenance  has 
been  conducted  in  accordance  with 
manufacturer’s  specifications  and 
requirements;  (e)  training  certification 
files.  (See  Enforcement  Guidance,  Sec. 
8.0.) 

(6)  Periodic  Inspection  of  Regulated 
Facility.  The  State  POA  should  conduct 
a  minimum  of  1  compliance  inspection 
per  facility  per  year  with  mandatory 
follow-up  at  stations  with  violations. 
USEPA  ^lieves  such  inspections  are 
necessary  to  ensure  that  facilities  are 
complying  with  the  Stage  II 
requirements.  This  is  necessary  not  only 
for  enforcement  action  hut  to  notify 
sources  that  are  violating  the  Stage  U 
requirements  so  they  can  make  the 
necessary  adjustments  to  come  into 
compliance.  The  compliance  inspection 
should  consist  of  a  visual  inspection  of 
the  required  paperwork,  and  Stage  II 
equipment.  In  addition  to  the  visual 
insp^ion,  a  functional  inspection  to 
determine  if  the  facility’s  Stage  II 
equipment  is  functioning  properly  must 
also  be  performed.  (See  Enforcement 
Guidance,  Sec.  5.2(d).) 

(7)  Requirement  to  ensure  regulated 
facility  compliance  with  program 
requirements  through  enforcement 
mechanisms,  and  a  penalty  schedule 
that  establishes  appropriate  penalties  for 
facilities  violating  the  Stage  II 
requirements.  (Sw  Enforcement 
Guidance,  Sec.  5.2(e).) 


ni.  Results  of  USEPA  Review 

USEPA  reviewed  the  Illinois 
submittal  to  determine  if  criteria  for 
approval  have  been  met.  The  results  of 
USEPA’s  review  are  as  follows: 

(1)  Installation  of  Stage  II  Controls  and 
Determination  of  Regulated  Facilities 

Illinois’  submittal  mandates  the 
requirement  of  Stage  n  vapor  recovery 
systems  on  6my  gasoline  dispensing 
facility  that  dispenses  a  monthly 
average  volume  of  10,000  gallons  or 
more.  The  submittal  also  includes  a 
requirement  that  affected  facilities  be 
identified  by  calculating  the  average 
volume  of  product  dispensed  per  month 
for  the  2  year  period  prior  to  adoption 
of  the  rule  by  the  State.  USEPA  finds 
this  acceptable  because  it  directly 
addresses  the  Federal  requirement. 

(2)  Establishment  of  a  Time  Schedule 
for  Installation  of  Stage  II  Control 
Equipment 

The  time  schedule  stated  in  the 
Illinois  rule  mandates  installation  of  the 
Stage  II  control  equipment  by  (1)  May  1, 
1993,  for  facilities  that  started 
construction  after  November  1, 1990;  (2) 
November  1, 1993,  for  facilities  which 
started  construction  before  November  1, 
1990,  and  dispense  more  them  100,000. 
gallons  of  motor  fuel  per  month;  and,  (3) 
November  1, 1994,  for  facilities  which 
have  started  construction  before 
November  1, 1990  and  dispense  less 
than  100,000  gallons  of  motor  fuel  per 
month.  Under  section  812(b)(3)  (B)  and 
(C),  the  state  must  establish  a  two  year 
time  table  for  source  implementation  of 
Stage  II.  The  Act  provides  that  this  time 
table  must  run  from  the  date  of  adoption 
of  the  Stage  II  rules  and  then  defines 
adoption  to  mean  the  date  the  State 
adopts  the  requirements  for  installation 
and  operation  of  the  Stage  II  equipment. 
Although  Illinois  adopted  its  Stage  n 
regulations  on  August  13, 1991,  USEPA 
believes  that  it  can  interpret  the 
adoption  date  to  be  November  1, 1992 
under  the  limited  circumstances 
presented  in  this  submittal. 

USEPA  is  proposing  to  approve  the 
submitted  time  table  running  from 
November  1, 1992  for  three  reasons. 
First,  USEPA  recognizes  that  the  date 
selected  by  Illinois  precedes  the  date  by 
which  the  State  was  required  to  submit 
the  Stage  n  regulations  to  USEPA.  Thus 
Illinois  could  have  waited  to  adopt  the 
Stage  n  regulations  on  November  1, 
1992,  and  still  have  met  the  November 
15, 1992  submittal  date.  Second,  the 
time  table  initiation  date  established  by 
the  State — November  1, 1992 — ^began 
shortly  after  adoption  of  the  regulation. 
Third,  the  State  would  have  a  limited 
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ability  to  remedy  this  deficiency.  To  the 
extent  the  State  could  amend  the 
implementation  date,  many  sources 
within  the  State  would  not  have  the 
lead  time  intended  by  the  statute  to 
install  and  operate  the  system.  If  the 
State  chose  to  withdraw  and  readopt 
their  Stage  n  requirement,  potentially 
the  time  table  could  run  from  a  date 
later  than  November  15, 1992;  this 
would  further  delay  implementation  of 
Stage  II.  Finally,  the  Illinois  rule 
otherwise  fulfills  the  Stage  II  _ 

requirements  and  USEPA  believes  it 
will  provide  substential  air  quality 
benefits  to  the  regulated  areas. 

Therefore,  USEPA  believes  it  is  in  the 
public  interest  to  approve  and  make 
enforceable  this  requirement  at  the 
earliest  time  feasible.  In  the  limited 
circumstances  described  above,  USEPA 
believes  that  it  is  not  inconsistent  to 
interpret  the  adoption  date  to  be 
November  1, 1992. 

(3)  System  Certification 

The  adopted  rules  mandate  that  all 
Stage  II  vapor  control  systems  used  be 
certified  by  GARB  to  meet  95  percent 
emission  iWuction  efficiency.  Use  of 
CARB-certified  systems  is  acceptable  to 
USEPA.  USEPA  has  specified  in  its 
guidance  documents  ffiat  it  believes  that 
GARB  approved  Stage  II  systems  meet 
the  GAA  requirement  with  no  additional 
efficiency  testing  required.  Therefore, 
USEPA  believes  the  specified  system 
certification  in  the  Illinois  submittal  is 
acceptable. 

(4)  Installation  of  Stage  11  Vapor  Control 
Sy'stems 

The  Illinois  rule  mandates  that  proper 
tests  be  performed  to  verify  proper 
installation  and  function  of  the  Stage  n 
systems,  and  requires  systems  to  be 
retested  after  major  facility  * 
modification.  USEPA  believes  the 
testing  procedures  specified  help  make 
the  rule  enforceable  and,  therefore,  are 
consistent  with  the  GAA  requirements. 

(5)  Recordkeeping  and  Reporting 

Illinois  is  exempting  any  fiicility 

subject  to  Stage  II  requirement  fi-om  the 
air  pollution  control  permit  requirement 
applicable  to  regulated  sources  under 
the  SIP.  The  exemption  is  allowed 
provided  that  the  affected  facilities 
provide  a  registration  of  their  Stage  n 
equipment.  The  Illinois  rule  requires 
that  registration  material  be  kept  on  site. 
It  also  requires  that,  at  a  minimum,  the 
registration  information  includes:  the 
facility  name  and  address,  signature  of 
owner  or  operator,  the  GARB  Executive 
Order  Number  for  the  Stage  II  system 
used,  number  of  nozzles  used,  the 
monthly  average  volume  of  gasoline 


dispensed,  and  the  location  (including 
contact  person's  name,  address,  and 
telephone  number)  of  other  records  and 
reports  required  by  the  rule.  Other 
records  and  reports  required  by  the  rule 
to  be  kept  on  file  by  the  owner  or 
operator  and  which  need  to  be  made 
available  to  the  POA  upon  request 
include:  Proof  that  a  certified  Stage  n 
system  has  been  installed  and  tested  to 
verify  its  performance  according  to  its 
specifications',  records  that  show  that 
proper  maintenance  has  been  conducted 
according  to  manufacturer 
specifications;  records  that  show  time 
periods  and  duration  of  all  malfunctions 
of  the  Stage  n  system;  motor  vehicle  fuel 
throughput  information  for  each 
calendar  month  of  the  previous  year; 
and  proof  of  employee  training 
certification.  After  discussions  between 
lEPA  and  USEPA  regarding  the 
recordkeeping  requirements,  the  above 
format  was  agreed  to  by  USEPA  as 
meeting  Stage  n  Enforcement  Guidance 
requirements. 

(6)  Periodic  Inspection  Requirements 

The  lEPA  has  committed  to  adhere  to 
Enforcement  Guidance  that  specifies 
annual  inspections  for  the  fa^lities  or 
the  development  of  an  inspection 
schedule  approved  by  US^A  through 
lEPA's  inspection  program  plan. 

( 7)  Regulated  Facility  Compliance  with 
Program  Requirements 

The  Illinois  Environmental  Protection 
Act  (Act),  section  42(a),  states  that  any 
person  that  violates  any  provision  of 
this  Act  or  any  regulation  adopted  by 
the  IPGB,  or  any  permit  or  term  or 
condition  thereof,  or  that  violates  any 
determination  or  order  of  the  IPGB 
pursuant  to  this  Act,  shall  be  liable  to 
a  civil  penalty  not  to  exceed  $50,000  for 
the  violation  and  an  additional  $10,000 
for  each  day  for  which  the  violation 
continues.  In  that  this  submittal  is  a 
regulation  adopted  by  the  IPGB,  a 
violation  of  which  subjects  the  violator 
to  penalties  under  section  42(a),  the 
submittal  is  consistent  with  the  policy 
established  by  USEPA  in  its 
Enforcement  Guidance. 

rV.  Rulemaking  Action 

USEPA  approves  35  Ill.  Adm.  Gode 
§§  218.586{a)-{h)  and  219.586(a)-{h)  as 
a  revision  to  the  Illinois  ozone  SIP 
because  the  submittal  meets  all  the 
criteria  required  for  approvability  as 
cited  above.  The  Stage  n  vapor  recovery 
SIP  revision  for  the  Ghicago  and  East  St. 
Louis  ozone  nonattainment  areas  will  be 
complete  following  today’s  action. 

USEPA  is  publi^ing  this  action 
without  prior  proposal  because  the 
USEPA  views  this  as  a  noncontroversial 


revision  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
March  15, 1993  unless,  within  30  days 
of  its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  March  IS,  1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
USEPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  imtil 
such  time  as  it  rules  on  USEPA’s 
revest. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989,  (54  FR  214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
fi-om  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.G.  600  et.  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.G  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  GAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
GAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
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reasonableness  of  state  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Q.  1976);  42  U.S.C. 
7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  15, 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Illinois  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated;  November  18, 1992. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  52  of  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  7401-767 Iq. 

Subpart  O — Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(93)  to  read  as 
follows: 

§  52.720  Identification  of  plan. 
***** 

(c)*  *  * 

(93)  On  September  30, 1992,  the  State 
submitted  rules  regulating  volatile 
organic  compoimd  emissions  from 
gasoline  dispensing  facilities*  motor 
vehicle  fuel  operations. 

(i)  Incorporation  by  reference. 

(A)  Illinois  Administrative  Code,  title 
35  Environmental  Protection,  subtitle  B: 
Air  Pollution,  chapter  I:  Pollution 
Control  Board  part  218:  Organic 


Material  Emission  Standards  and 
Limitations  for  the  Chicago  Area; 
subpart  Y:  Gasoline  Distribution; 

§  218.583  Gasoline  Dispensing 
Facilities — Storage  Tank  Filling 
Operations,  amended  at  16  Illinois 
Register  13864  elective  August  24, 

1992,  and;  §  218.586  Gasoline 
Dispensing  Facilities — Motor  Vehicle 
Fueling  Operations,  added  at  16  Illinois 
Register  13864,  effective  August  24, 
1992. 

(B)  Illinois  Administrative  Code,  title 
35  Environmental  Protection,  subtitle  B: 
Air  Pollution,  Chapter  I:  Pollution 
Control  Board,  part  219:  Organic 
Material  Emission  Standards  and 
limitations  for  the  East  St.  Louis  Area; 
Subpart  Y:  Gasoline  Distribution; 

§  219.583  Gasoline  Dispensing 
Facilities — Storage  Tank  Filling 
Operations,  amended  at  16  Illinois 
Register  13883,  effective  August  24, 
1992.  Section  219.586  Gasoline 
Dispensing  Facilities — ^Motor  Vehicle 
Fueling  Operations,  added  at  16  Illinois 
Register  13883,  effective  August  24, 
1992. 

(ii)  Additional  materials. 

(A)  Stage  n  Vapor  Recovery  SIP 
Program  Description  dated  ^ptember 
29, 1992. 

3.  Section  52.726  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

i  52.726  Control  Strategy:  Ozone. 
***** 

(f)  On  September  30, 1992,  the  State 
submitted  rules  regulating  volatile 
organic  compound  emissions  from 
gasoline  dispensing  facilities’  motor 
vehicle  fuel  operations  (Stage  II  vapor 
recovery  rules)  in  the  Chicago  and  East 
St.  Louis  Ozone  nonattainment  areas. 
The  Illinois  Environmental  Protection 
Agency  Bureau  of  Air  must  as  part  of 
the  program  conduct  inspections  of 
facilities  subject  to  this  rule  to  ensure 
compliance  with  the  applicable  rules. 
These  inspections  will  be  conducted  on 
an  annual  basis  or  an  alternative 
schedule  as  approved  in  the  USEPA 
Fiscal  Year  Inspection  Program  Plan. 

(FR  Doc.  93-479  Filed  1-11-93;  8:45  am) 
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40  CFR  Part  52 

[IL  37-1-5397;  FRL-4529-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Final  rule. 

SUMMARY:  The  USEPA  is  approving  a 
request  by  the  State  of  Illinois  to  revise 


its  State  Implementation  Plan  to  provide 
for  the  regulation  of  fine  particulate 
matter,  known  as  PM-10.  The  revision 
establishes  a  PM~10  air  quality 
standard,  revises  particulate  matter 
episode  rules,  and  revises  two  rules 
pertaining  to  particulate  matter 
emissions  fiom  iron  and  steelmaking 
facilities.  The  pxnpose  of  the  SIP 
revision  is  to  satisfy  Federal 
requirements  under  the  Clean  Air  Act 
(Act),  as  amended,  for  an  approvable 
PM-10  SIP  in  Illinois. 

DATES:  This  action  will  be  effective 
March  15, 1993,  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  SIP  revision 
request  and  USEPA *8  analysis  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Gustavo  Felix  at  (312)  353- 
6009,  before  visiting  the  Region  V 
Office.)  U.S.  Environmental  Protection 
Agency,  Region  V,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Written  comments  should  be  sent  to: 

].  Elmer  Bbrtzer,  Chief,  Regulation 
Development  Section,  Regulation 
Development  Branch  (5AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 

Illinois  60604. 

A  copy  of  today’s  revision  to  the 
Illinois  SIP  is  available  for  inspection  at: 
U.S.  Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gustavo  Felix,  Regulation  Development 
Branch,  Regulation  Development 
Section  (5AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  V,  Chicago, 
Illinois  60604,  (312)  353-6009. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal 

The  SIP  revision  approved  today, 
among  other  things,  replaces  Illinois’ 
TSP  air  quality  standards  with  PM-10 
air  quality  standards.  On  July  1, 1987, 
US^A  revised  the  National  Ambient 
Air  Quality  Standard  for  particulate 
matter,  replacing  total  suspended 
particulate  (TSP)  as  the  indicator  with  a 
new  indicator  that  included  only  those 
particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
microns  (PM-10).  The  24-hour  PM-10 
standard  is  set  at  150  micrograms  per 
cubic  meter  (pg/ms)  and  the  annud  PM- 
10  standard  at  50  pg/ma.  See  52  FR 
24634. 
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Today’s  action  will  also  revise  the 
State’s  emergency  episode  rules  to 
incorporate  various  alert  levels  for  PM- 
10.  Episodes  are  periods  of  extremely 
high  concentrations  of  specific  air 
contaminants.  These  regulations  set 
forth  what  steps  are  taken  during  such 
periods  to  prevent  the  occurrence  of 
significant  public  harm. 

Finally,  tne  SIP  revision  imposes 
opacity  limits  on  fugitive  PM-10 
emissions  fi'om  Blast  Furnace  Cast 
Houses,  and  a  water  quality  standard  on 
quench  water  used  for  coke  oven 
quenching. 

The  revision  which  is  the  subject  of 
today’s  approval  action  is  necessary  in 
order  to  satisfy,  as  a  preliminary  matter, 
the  Federal  requirements  under  the 
(Act),  as  amended  in  1990,  for 
approvable  PM-10  SIPs  for  Illinois.^ 

The  Act  requires  each  state  to  adopt  a 
SIP  that  provides  for  attainment  and 
maintenance  of  the  Federal  air  quality 
standards.  42  U.S.C.  7410.  Upon 
enactment  of  the  Act  Amendments  of 
1990,  areas  meeting  the  qualifications  of 
section  107(d)(4)(B)  of  the  Act  were 
designated  nonattainment  for  PM-10  by 
operation  of  law.  Additionally,  in 
accordance  with  section  188(a),  all  PM- 
10  areas  designated  nonattainment  at 
enactment  were  classified  as  moderate 
by  operation  of  law.  A  Federal  Register 
notice  announcing  all  of  the  initial  areas 
designated  nonattainment  for  PM-10 
and  classified  as  moderate  at  enactment 
was  published  in  56  FR  11101  (March 
15, 1991).*  Four  Illinois  areas  were 
initially  designated  nonattainment  and  ' 
classified  as  moderate  for  PM-10  in  the 
March  15, 1991  notice.  These  areas  are 
located  in  portions  of  Cook  County, 
LaSalle  County,  and  Madison  County. 
Section  189(a)(2)  of  the  amended  Act 
required  each  state  to  submit  to  USEPA, 
no  later  than  November  15, 1991,  a  SIP 
adopting  certain  specified  rules  for  all 
areas  initially  designated  nonattainment 
upon  enactment.  Since  Illinois  is  among 
those  states  with  areas  initially 
designated  nonattainment  for  PM-10,  it 
was  required  to  submit  a  plan  by 
November  15, 1991  for  these  areas 
which  meets  the  applicable 
requirements  of  the  amended  Act.  By 
adopting  the  regulations  for  PM-10 
described  above,  this  revision  amends 
previously  identified  deficiencies  in  the 


'  The  1990  Amendments  to  the  Act  made 
significant  changes  to  the  air  quality  planning 
requirements  for  areas  that  do  not  meet  (or  that 
signihcantly  contribute  to  ambient  air  quality  in  a 
nearby  area  that  does  not  meet)  the  PM-10  national 
ambient  air  quality  standards  (see  Pub.  L.  101-549, 
104  Stat.  2399).  References  herein  are  to  the  Clean 
Air  Act,  as  amended,  42  U.S.C  sections  7401  et  seq. 

^  A  subsequent  notice  correcting  certain 
information  in  the  March  IS,  1991,  notice  was 
published  in  56  FR  37654  (August  B,  1991). 


State’s  particulate  matter  regulations 
and,  consequently,  is  an  integral  step  in 
the  process  of  ensuring  the  submittal  of 
fully-adopted  and  tactically  and 
administratively  complete  PM-10  SIPs 
for  the  State  of  Illinois. 

In  an  effort  to  meet  the  requirements 
of  the  Act,  as  amended,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  to  USEPA,  on  April 
30, 1992,  a  requested  revision  of  its  SIP 
which  amends  the  following  rules: 

(1)  35  Ill.  Adm.  Code  243,  Air  Quality 
Standards  and  Measurement  Methods: 
Section  243.108  Incorporations  by 
Reference:  section  243.120  PM-IO; 
section  243.121  Repealed;  section  243 
appendix  A,  B,  and  C. 

(2)  35  Ill.  Adm.  Code  244,  Episodes: 
Section  244.101  Definitions;  section 
244.106  Monitoring;  section  244.107 
Determination  of  Areas  Affected;  section 
244.121  Local  Agency  Responsibilities; 
section  244.161  Advisory  Alert  and 
Emergency  Levels;  section  244.162 
Criteria  for  Declaring  an  Advisory; 
section  244.163  Criteria  for  Declaring  a 
Yellow  Alert;  section  244.166  Criteria 
for  Terminating  Advisory,  Alert  and 
Emergency:  section  244.167  Episode 
Stage  Notification;  section  244.168 
Ck)ntents  of  Episode  Stage  Notification; 
section  244.169  Actions  During  Episode 
Stages  Adopted;  section  244  appendix 
A,  B,  C  and  D. 

(3)  35  Ill.  Adm.  Code  212,  Visible  and 
Particulate  Matter  Emissions:  Section 
212.113  Incorporations  by  Reference; 
section  212.424  Fugitive  Particulate 
Matter  Control  for  the  Portland  Cement 
Manufacturing  Plant  and  Associated 
Quarry  Operations  located  in  LaSalle 
County,  South  of  the  Illinois  River; 
section  212.443(h)  (Zoke  Plants, 
Quenching;  section  212.445  Blast 
Furnace  Cast  Houses. 

Illinois  is  federally  mandated  by  the 
Act  to  submit  an  implementation  plan, 
which  provides  for  the  adoption  and 
enforcement  of  rules  which  are 
structured  to  achieve  and  maintain  the 
new  federal  standards.  See  section 
110(a).  By  virtue  of  Illinois’  adoption  of 
the  amended  provision  in  (1),  above. 
State  has  adopted  the  federal  PM-10 
standard  constituting  it  as  an  integral 
part  of  the  Illinois  PM-10  SIP. 

The  Act  further  provides  that  a  SIP 
must  contain  provisions  for  immediate 
emission  reductions  in  the  event  of 
emergency  air  pollution  episodes.  See 
section  110(G).  The  amended  provisions 
in  (2),  above,  serve  to  address  the  new 
Federal  standards  and  to  satisfy  this 
requirement  of  the  Act. 

The  amended  provisions  identified  in 
(3),  above,  address  previously  identified 
deficiencies  in  Illinois’  regulations 
pertaining  to  control  of  fugitive 


particulate  matter  emissions  from 
certain  iron  &  steel  operations,  and 
acceptable  concentration  of  total 
dissolved  solids  in  water  used  for  coke 
oven  quenching.  'Fhe  amendments  are 
necessary  to  complete  the  inclusion  of 
approvable  PM-10  regulations  into 
Illinois’  SIP.  In  addition,  minor  editorial 
changes  were  made  to  clarify  section 
references  contained  in  section  212.424 

The  Illinois  Pollution  (Control  Board 
(IPCB),  Illinois’  Board  granted  authority 
by  State  law  to  adopt  environmental 
regulations,  went  to  First  Notice  with  a 
proposed  revision  on  December  19, 

1991.  The  USEPA  provided  formal 
comments  on  this  regulatory  proposal 
on  March  2, 1992.  On  March  11, 1992, 
the  IP(3B  went  to  Second  Notice  on  the 
proposal.  The  proposed  revision, 
considered  here  today,  was  formally 
adopted  when  the  IPCB  went  to  Final 
Order  on  April  9, 1992. 

What  follows  is  a  summary  of  the 
State's  submittal  and  USEPA’s  analysis 
of  it.  The  State’s  submittal  and  USEPA’s 
detailed  evaluation  is  available  for 
inspection  at  the  Region  5  Office  listed 
above. 

II.  USEPA’s  Analysis  of  State  Submittal 

A.  The  revision  is  intended  to  regulate 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  microns,  which  is  known  as  PM-10. 
The  revision  replaces  the  total 
suspended  particulate  (TSP)  air  quality 
standards  with  PM-10  air  quality 
standards.  The  revision  sets  a  24-hour 
PM-10  standard  of  150  pg/m’,  with  no 
more  than  one  exceedance  allowed  per 
year.  It  sets  out  an  annual  PM-10 
standard  at  a  level  of  50  pg/m^,  in  the 
form  of  an  annual  arithmetic  mean. 

B.  The  revision  also  affects  the 
requirements  with  respect  to  episodes. 
Episodes  are  periods  of  extremely  high 
concentrations  of  specific  air 
contaminants.  These  regulations  set 
forth  the  steps  which  must  be  taken 
during  such  periods  to  prevent  the 
occurrence  of  significant  harm.  The 
regulations  adopt  Advisory,  Yellow 
Alert,  Red  Alert,  and  Emergency  Alert 
levels  for  PM-10. 

In  addition  to  the  change  from  TSP 
levels  to  PM-10  levels,  those  parts  of 
the  revision  affecting  episodes  make  the 
following  changes: 

1.  Section  244.107,  removes  an 
ambiguity  in  the  current  regulations 
governing  episodes  with  regard  to 
whether  or  not  emission  reductions  can 
be  required  in  Illinois,  based  on  out-of- 
state  episode  levels  caused  by  Illinois’ 
sources.  The  amended  regulations  now 
state  that  emission  reductions  can  be 
required  in  Illinois,  based  on  out-of- 
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state  episode  levels  caused  by  Illinois’ 
sources. 

2.  Since  the  lEPA  will  now  be 
“advising”  when  elevated  pollutant 
levels  actually  occur  rather  than 
"watching”  to  see  if  they  occur,  all 
references  to  “watch”  are  deleted  and 
pollutant-specific  notification 
provisions  of  section  244.168  is  to 
include  advisories  as  well  as  alerts  and 
emergencies. 

3.  Under  the  revisitm,  episode 
notification  is  made  to  the  lEPA,  rather 
than  to  lEPA’s  Emergency  Action 
Center. 

4.  A  change  is  made  in  the  ozone 
advisory  level  from  a  2-hour  ozone 
concentration  in  the  former  rules  to  a  1- 
hour  ozone  concentration  of  0.12  parts 
per  million  in  the  revision. 

Several  other  changes  in  the  episode 
portion  of  the  revision  that  are 
nonsubstantive  to  the  rules  are 
explained  in  the  Second  Notice  and 
Final  Ord^-,  and  are  not  addressed  here. 

C  This  revisicHi  also  includes  two 
rules  which  control  particulate 
emissicms  for  certain  iron  and  steel 
sources.  The  two  rules  are  212.443  Coke 
Plants  and  212.445  Blast  Furnace  Cast 
Houses. 

The  first  rule,  a  coke  oven  quenching 
rule,  which  earlier  had  been 
con^tionally  approved  by  USEPA  (46 
FR  44182)  is  being  revised  to  make  it 
fully  approvable.  This  rule  will  require 
that  quench  water  used  fw  coke  oven 
quench  towers  not  exceed  a 
concentration  of  1200  mg/1  fear  total 
dissolved  solids,  averaged  weekly.  Also, 
baffles,  used  in  the  quench  towers,  are 
now  required  to  cover  95%  of  the  cross 
section^  area  of  the  exhaust  vent  or 
stack. 

The  second  rule,  a  blast  furnace  cast 
house  rule,  which  was  earlier 
disapproved  by  USEPA  (46  FR  44185)  is 
also  being  revised  to  make  it  fully 
approvable.  This  revised  rule  will 
impose  a  20%  opacity  on  fugitive 
particulate  matter  coming  freun  Blast 
Furnace  Cast  Houses,  and  a  10%  opacity 
on  emissions  coming  horn  control 
equipment  used  for  the  tap  hole,  trough, 
iron  or  slag  runners,  or  ircHi  or  slag 
spouts.  Method  9  of  40  CFR  part  60, 
appeiMlix  A  will  be  used  to  enforce  the 
opacity  limits. 

III.  USEPA’s  Rulemaking  Action 

For  the  reasons  above,  USEPA 
approves  the  incorporation  of  the 
revisions  and  additions  to  the  following 
state  rules  into  the  Illinois  SIP:  Sections 
212.113,  212.424,  212.443,  212.445, 
appendices  A,  B,  and  C  and  Illustrations 
A,  B,  and  Cto  part  212;  sections 
243.108,  243.120,  243.121,  appendices 
A,  B,  and  C  to  part  243;  244.101, 


244.106,  244.107.  244.121,  244.161, 
244.162,  244.163. 244.166. 244.167. 
244.168, 244.169,  and  appendices  A.  B, 
C,  and  D  to  part  244. 

Because  USEPA  considers  (oday’s 
action  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  March  15, 1993.  However, 
if  we  receive  notice  by  February  11. 

1993  that  someone  wishes  to  submit 
critical  comments,  then  USEPA  will 
publish:  (1)  A  notice  that  withdraws  the 
action,  and  (2)  a  notice  that  begins  a 
new  rulemaking  by  proposing  the  action 
and  establishing  a  comment  period. 

This  action  Im  been  classmed  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Roister  on 
January  19, 1989,  (54  FR  2214-2225). 

On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
horn  the  requirements  of  section  3  of 
Executive  Chder  12291  for  a  period  of  2 
years.  USEPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisirms.  The  C^dB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rv^s  on  USEPA’s 


revest. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  aiul  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

-  Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et.  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approve  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  ejected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 


forbids  USEPA  to  base  its  actions 
concerning  SlPs  on  such  grounds. 

Union  Et&kric  Co,  v.  (/.S.RP.A.  427 
U.S.  246,  255-66  (S.  0. 1976);  42  U.S.C. 
7410(a)(2). 

This  rulemaking  does  not  ]Mropose  to 
approve  any  of  the  part  D  SIPs  required 
for  the  niiniois  nrmattainment  areas.  It 
proposes  to  approve  a  set  of  rules  that 
supplements  ti^  pert  D  nonattainment 
SDPs  required  for  the  Lake  Caliunet  and 
Granite  City  nonattainroent  areas.  The 
U^FA  has  reviewed  this  request  for 
revision  of  Illinois’  federally  approved 
State  Implementation  Plan  for 
conformance  with  the  provisions  of  the 
Act  Amendments,  enacted  on  November 
15, 1990.  The  US^A  has  detramined 
that  this  action  conforms  with  those 
requirements. 

Und«  section  307(bKl)  of  the  Act, 
petitions  for  judicia)  review  of  this 
action  must  ^  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  Kforch  15, 1993.  Hling  a 
petitiem  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
afiect  the  finality  of  this  rule  for  the 
purposes  of  judidal  review  nor  does  it 
extend  the  time  within  which  a  petitim 
for  judicial  review  may  be  filed,  and 
shall  nd  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bM2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference,  Oztme,  Inarticulate  matter. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Illinois  was  approved  by  the  IMrector  of  die 
Federal  Register  oo  July  1, 1982. 

Dated:  June  30, 1992. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

For  the  reasons  stated  in  tbe  jHreamhle 
40  CFR  part  52  is  amended  as  follows: 

PART  52-{AMENOEO] 

1.  The  authwity  citation  Imr  part  ^2 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671(qJ. 
Subpart  O — NKnofa 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(92)  to  read  as 
follows: 

§  52.720  identification  of  plan. 
***** 

(c)*  *  * 

(92)  On  June  4, 1992,  tbe  State 
submitted  particulate  matter  regulations 
adopted  as  part  of  Pollution  Control 
Board  Proceeding  R91-35.  These 
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regulations  concern  particulate  matter 
ambient  limits  and  episode  regulations. 

(i)  Incorporation  by  reference.  Illinois 
Administrative  Code,  Title  35: 
Environmental  Protection,  Subtitle  B: 

Air  Pollution,  Chapter  I:  Pollution 
Control  Board 

(A)  Part  212  Visible  and  Particulate 
Matter  Emissions:  Section  212.113 
Incorporations  by  Reference;  section 
212.424  Fugitive  Particulate  Matter 
Control  for  the  Portland  Cement 
Manufacturing  Plant  and  Associated 
Quarry  Operations  located  in  LaSalle 
County,  South  of  the  Illinois  River; 
section  212.443  Coke  Plants;  section 
212.445  Blast  Furnace  Cast  Houses; 
adopted  at  16  Illinois  Register  8204, 
effective  May  15, 1992. 

(B)  Part  243  Air  Quality  Standards: 
Section  243.108  Incorporations  by 
Reference:  section  243.120  PM-io: 
section  243.121  Repealed;  adopted  at  16 
Illinois  Register  8185,  effective  May  15, 
1992. 

(C)  Part  244  Episodes:  Section  244.101 
Definitions;  section  244.106  Monitoring; 
section  244.107  Determination  of  Areas 
Affected:  section  244.121  Local  Agency 
Responsibilities;  section  244.161 
Advisory  Alert  and  Emergency  Levels; 
section  244.162  Criteria  for  Declaring 
and  Advisory;  section  244.163  Criteria 
for  Declaring  a  Yellow  Alert;  section 

244.166  Criteria  for  Terminating 
Advisory,  Alert  and  Emergency:  section 

244.167  Episode  Stage  Notification; 
section  244.168  Contents  of  Episode 
Stage  Notification:  section  244.169 
Actions  During  Episode  Stages  Adopted; 
section  244  appendix  D;  adopted  at  16 
Illinois  Register  8191,  effective  May  15, 
1992. 

[FR  Doc.  93-481  Filed  1-11-93;  8:45  ami 
BILUNG  CODE  6S60-50-M 


40  CFR  Part  52 

IKS-2-1-5640;  FRL-4552-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  Kansas  Department  of 
Health  and  Environment  (KDHE)  has 
submitted  a  revision  to  its  State 
Implementation  Plan  (SIP),  which 
revises  the  state  prevention  of 
significant  deterioration  (PSD) 
regulation  to  incorporate  by  reference 
the  EPA  revisions  to  40  CFR  52.21  at  53 
FR  40656  pertaining  to  PSD  nitrogen 
oxide  ( NOx)  increments.  The  state  also 
re\'ised  its  miscellaneous  metal  parts 


surface  coating  rule  and  updated  its 
continuous  emission  monitoring  rule. 
EPA  is  taking  final  action  to  approve 
these  revisions  to  the  Kansas  Sff .  The 
effect  of  this  action  is  to  update  and 
strengthen  the  Kansas  SIP. 

EFFECTIVE  DATE:  This  action  will  be 
effective  March  15, 1993  unless  notice 
is  received  by  February  11, 1993  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  Kansas  Department  of  Health 
and  Environment,  Bureau  of  Air  Quality 
and  Radiation,  Foihes  Field,  Building 
740,  Topeka,  Kansas  66620;  and  the 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  A.  Kaiser  at  (913)  551-7603. 

SUPPLEMENTARY  INFORMATION:  On 
October  17, 1988,  EPA  revised  the  PSD 
regulations  at  40  CFR  52.21  (53  FR 
40656)  for  NOx.  These  regulations 
establish  the  maximum  increase  in 
ambient  nitrogen  dioxide  concentrations 
allowed  in  an  area  above  the  baseline 
concentration;  these  maximum 
allowable  increase  are  called 
increments.  The  efiect  of  these 
regulations  is  to  require  all  applicants 
for  major  new  stationary  sources  and 
major  modification  emitting  nitrogen 
oxides  to  accoimt  for  and,  if  necessary, 
restrict  emissions  so  as  not  to  cause  or 
contribute  to  exceedances  of  the 
increment. 

On  September  29, 1992,  the  KDHE 
submitted  revisions  to  its  PSD  rule, 
K.A.R.  28-19-17,  which  incorporates  by 
reference  the  revisions  to  40  CFR  52.21, 
effective  October  17, 1988.  The  state 
rule  became  effective  June  8, 1992. 

The  state  also  provided  a 
demonstration  that  it  meets  the 
conditions  for  approval  of  adoption  of 
the  NOx  increment  program  as  detailed 
in  the  EPA  guidance  memorandum  on 
the  subject  dated  August  17, 1990. 

The  ^A  memorandum  above 
described  specific  conditions  for  EPA 
approval  of  a  state’s  adoption  of  the  NOx 
increment  rule.  Those  conditions 
pertained  to  regulatory  language, 
increment  consumption  analysis, 
increment  consumption  for  the 
transition  period,  and  legal  authority. 
EPA  has  evaluated  the  state’s  submittal 
in  accordance  with  the  August  17, 1990, 


guidance  and  finds  that  the  state 
submittal  is  acceptable. 

The  state  also  revised  rule  K.A,R.  28- 
19-17  by  replacing  the  existing  40  CFR 
52.21  language  with  adoption  by 
reference  to  the  appropriate  sections  of 
40  CFR  52.21  and,  where  appropriate, 
updated  references  to  the  federal  rules. 

In  so  doing,  the  state  adopted  by 
reference  two  provisions  which  had 
previously  been  retained  by  EPA  in  40 
CFR  52.884.  EPA  previously  retained 
the  authority  for  the  provisions  of 
52.21(v),  innovative  control  technology 
(49  FR  48185),  in  40  CFR  52.884(a)(2), 
but  the  state  will  now  have  that 
authority  in  its  adoption  by  reference  of 
52.21(v)  in  rule  28-19-17q.  Thus,  40 
CFR  52.884(a)(2)  is  being  deleted. 

Also,  EPA  previously  retained  the 
authority  to  issue  PSD  permits  to  marine 
terminal  facilities  in  40  CFR  52.884(a)(3) 
(49  FR  48185)  because  of  a  pending 
court  decision  and  because  the  state’s 
definition  of  "building,  structure, 
facility  or  installation’’  did  not  exclude 
vessels.  Since  the  state’s  definition  is 
now  consistent  with  52.21(b)(6),  40  CFR 
52.884(a)(3)  is  being  deleted,  thus  giving 
the  state  authority  to  act  on  PSD  permits 
for  marine  terminals  with  vessel 
emissions. 

The  state  also  revised  rule  K.A.R.  28- 
19-19,  continuous  emission  monitoring 
(CEM),  to  update  the  reference  to  40 
CFR  part  60,  appendix  A,  Method  19,  as 
in  efiect  July  1, 1989. 

Finally,  the  state  revised  rule  K.A.R. 
28-19-73,  surface  coating  of 
miscellaneous  metal  parts  and  products, 
and  metal  furniture.  This  rule  generally 
requires  a  volatile  organic  compound 
(VOC)  content  of  3.5  pounds  per  gallon 
for  surface  coatings  for  applications 
subject  to  the  rule.  In  this  revision,  the 
state  adopted  the  reasonably  available 
control  technology  (RACT)  limit  by 
allowing  a  VOC  content  of  4.3  pounds 
per  gallon  for  coatings  applied  to  the 
interior  of  metal  pails  and  drums.  This 
determination  was  made  on  the  basis  of 
the  unavailability  of  lower  VOC  coatings 
that  can  withstand  the  harsh,  toxic,  and 
corrosive  nature  of  many  of  the 
chemicals  that  are  shipped  in  these 
containers.  Only  three  sources  are 
subject  to  this  rule. 

Tne  4.3  poimd  limit  is  consistent  with 
the  maintenance  plan  approved  by  EPA 
for  the  Kansas  City  metropolitan  area. 
Because  the  3.5  poimd  limit  has  not 
been  achieved  by  sources  subject  to  the 
limit,  the  emission  inventory  includes  a 
4.3  pound  actual  emission  rate  for  the 
three  sources  subject  to  the  rule.  Since 
the  plan’s  control  strategy  is  based  on 
4.3  pounds,  and  the  new  allowable  limit 
merely  reflects  that  rate,  EPA  has 
concluded  that  no  adjustments  to  the 
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maintenance  plan  are  necessary  as  a 
result  of  this  revision. 

The  state  provided  adequate 
opportunity  for  public  notice  and 
comment  consistent  with  the 
requirements  of  40  CFR  52.102  prior  to 
rule  adoption.  These  rule  revisions  were 
adopted  by  the  Secretary  of  the  KUIE 
on  April  3, 1992,  and  b^me  effective 
on  June  8, 1992. 

EPA  Action 

EPA  is  taking  final  action  to  apjnove 
certain  rule  revisions  to  the  Kansas  SDP. 
This  includes  revisions  to  rule  1C.A.R. 
28-19-17,  which  adopts  by  reference 
the  PSD  NO>  requirements  of  40  CFR 
52.21  at  53  FR  40656;  to  ICA.R.  28-19- 
19.  the  CEM  rule;  and  to  K.A.R.  26-19- 
73,  a  surface  coating  rule. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  elective 
March  15, 1993  unless,  within  30  days 
of  its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received  this  action 
will  be  vrithdrawn  before  the  elective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action,  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  March  15. 
1993. 

Nothing  in  this  action  should  be 
construed  as  permitting,  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relaticm  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Re^atcny  Flexibility  Act. 

5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  ^ve  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  Jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subdiapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  afawdy  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  EPA 


certifies  that  it  does  not  have  a 
significant  impact  cm  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal/state  relaticmship  under  the 
CAA.  preparation  of  a  reguhrtory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  actirni.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2)). 

This  action  has  been  edassified  as  a 
Table  3  action  by  the  Regicmal 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225). 
EPA  b^  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions  from  the  requirements  of 
Section  3  of  Executive  Order  12291. 
0MB  has  agreed  to  continue  the 
temporary  waiver  until  such  time  as  it 
rules  on  EPA’s  request. 

Under  sectiem  307(bKl)  of  the  Clean 
Air  Act,  petitions  for  Judida}  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  15. 1993. 
Filing  a  petition  for  reconsideration  by 
the  Adniinistrator  of  this  final  rule  does 
not  affect  the  fiirality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enfwce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note;  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Kansas  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  December  7, 1992. 

Morris  Kay, 

Regional  Administrator. 

40  CFR  part  52,  subpart  R  is  anrended 
as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Amhority:  42  U.S.C  7401-7671q. 


Subpart  R—KawwM 

2.  Section  52.870  is  amended  by 
adding  paragraph  (c)(27)  to  read  as 
follows: 

§52.870  htentlflcaHon  of  plan. 
***** 

(c)*  *  * 

(27)  On  September  15, 1992,  the 
Seoetary  of  KDHE  submitted  rule 
revisions  to  K.A.R.  28-19-17,  the  PSD 
rule;  to  K.A.R,  28-19-19,  the  CEM  rule; 
and  to  K.A.R,  28-19-73,  a  surface 
coating  rule.  These  rule  revisions  were 
adopt^  by  KDHE  on  April  3, 1992. 

(i)  Incorporation  by  reference, 

(A)  Revised  regulations  K.A.R.  28-19- 
17  through  28-19-171,  K.A.R.  28-19-19 
and  K.A.R.  28-19-73,  and  new 
regulations  K.AR.  28-19-17m  through 
28-19-1 7q,  effective  June  8, 1992. 

(ii)  Additional  material. 

(A)  Letter  and  attachment  from  KIXIE 
dated  September  15, 1992  pertaining  to 
PSD  NO*  requirements. 

•  *  *  •  * 

§52A84  (Amantfed) 

3.  Section  52.884  is  amended  by 
removing  paragraphs  (aK2j  and  (aK3). 

[FR  Doc.  93-477  Filed  1-11-93;  8:45  am) 
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40  CFR  Part  81 
[AL-34-1-6601;  FRL-4554-3) 

Designation  of  Areas  for  Air  Gkiaiity 
Piaruiing  Purposes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  On  April  8. 1992,  the 
Alabama  Department  of  Environmental 
Management  (ADEM)  submitted  a 
request  for  redesignation  to  attainment 
for  sulfur  dioxide  (SO2)  in  Colbert  and 
Lauderdale  Coimties,  Alabama.  The 
redesignation  request  included  five 
years  of  quality  assiuod  monitoring  data 
which  showed  no  exceedances  of  ue 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  SO2.  The  State  lias  also 
implemented  controls  to  reduce 
emissions  to  the  level  indicated  by 
dispersion  modeling.  EPA  is 
redesignating  Colbert  County,  Alabama, 
and  Lauderdale  Coimty,  AlaWna  to 
attainment  for  sulfur  dioxide  (SOa). 
DATES:  This  action  will  be  effective 
March  15, 1993  unless  notice  is  reoeived 
within  30  da3r8  that  someone  wishes  to 
submit  adverse  or  critical  comments.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  pubbsbed  in  the  Federal 
Register. 
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addresses:  Copies  of  the  material 
submitted  by  Alabama  may  be  examined 
during  normal  business  hours  at  the 
following  locations. 

Public  Information  Reference  Unit, 
Library  Systems  Branch. 

Environmental  Protection  Agency, 

401  M  Street,  SW.,  Washington,  DC 
20460 

Region  IV  Air  Programs  Branch. 
Environmental  Protection  Agency, 

345  Courtland  Street,  Atlanta,  Georgia 
30365 

Air  Division,  Alabama  Department  of 
Environmental  Management,  1751 
Congressman  W.L.  Dickinson  Ih'ive, 
Montgomery,  Alabama  36109. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Miller  of  the  Region  IV  Air 
Programs  Branch  at  404-347-2864  and 
at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  In  a 
Federal  Register  notice  published 
March  3, 1978,  Lauderdale  and  Colbert 
Counties,  Alabama,  were  designated  as 
nonattainraent  for  SO2.  On  April  8, 

1992,  the  Air  Division  of  ADEM 
submitted  a  request  for  Colbert  and 
Lauderdale  Coimties  to  be  redesignated 
to  attainment  for  SO2. 

This  request  was  based  on  five  years 
(1987-1991)  of  quality  assured 
monitoring  data  obtained  from  the  four 
ambient  monitors  located  in  both 
counties  which  showed  that  Colbert 
County  and  Lauderdale  Cormty  had  not 
violated  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  SO2.  The 
State  has  also  implemented  controls  to 
reduce  emissions  to  the  level  indicated 
by  dispersion  modeling.  The  State  of 
Alabama  has  met  all  of  the  Clean  Air 
Act  Amendments  of  1990  (CAAA) 
requirements  for  redesignation  pursuant 
to  §  107(d)(3)(E).  , 

§  107(dK3KEKi)  The  Administrator  has 
determined  ttiat  the  area  haa  attained  the 
National  Ambient  Air  Quality  Standard 

Alabama  submitted  air  quality  data 
showing  that  Lauderdale  and  Colbert 
Counties  have  attained  the  sulfur 
dioxide  NAAQS  for  the  five  year  period, 
1987-1991.  During  that  peri^  there 
were  no  exceedances,  and  hence,  no 
violations  of  the  sulfur  dioxide 
standard. 

§107(dK3)(E)(H)  The  Administrator  has 
fully  approved  the  applicable 
implementation  plan  for  the  arwi  urtder 
Section  110(l(). 

The  Alabama  SO2  SIP  is  fully 
approved  and  meets  all  requirements  . 
under  section  llO(k)  which  are 
applicable  to  the  Colbert  and 
Lauderdale  County  areas.  Under  section 
110(k)(5)  of  the  CAAA,  whenever  the 
Administrator  finds  that  a  SIP  is 


substantially  inadequate  to  attain  or 
maintain  the  relevant  NAAQS,  the 
Administrator  shall  require  the  state  to 
revise  the  plan  as  necessary  to  correct 
such  inadequacies.  A  source  specific 
SIP  revision  was  published  in  the 
Federal  Register  at  55  FR  2235  on 
January  23, 1990.  The  notice  revised 
Plant  Albert’s  operating  permit  to 
reduce  allowable  SO2  emissions  from 
A.O  lbs  SO2  emitted/mmBTU  to  2.2  lbs 
SO2  emitted/mmBTU. 

§  107(dK3KEKiii)  The  Administrator 
determines  thaft  the  improvement  in  air 
quality  is  due  to  permarrent  and  enforceable 
reductions  in  emissions  resulting  from 
implementation  of  the  applicsbie 
implementation  plan  and  applicable  Federal 
air  pollutant  control  regulations  aiui  other 
permanent  and  enforceable  reductions. 

TVA  Plant  Colbert  comprises  the  only 
significant  source  of  SO2  emissions  in 
Lauderdale  and  Colbert  Counties. 
Therefore,  all  SO2  emission  reductions 
came  from  this  source.  TVA  Plant 
Colbert’s  new  allowable  emission  rate  of 
2.2  lbs  SO2  emitted/mmBTU  was  made 
permanent  and  federally  enforceable 
through  a  source  specific  SIP  revision 
published  January  23, 1990  at  55  FR 
2235.  The  revision  was  made  to  ensure 
that  no  emission  limit  reflects  credit  for 
the  use  of  any  stack  height  greater  than 
Good  Engineering  Practice  (GEP). 
Dispersion  modeling  was  required  for 
ail  sources  including  Plant  Colbert  that 
were  identified  as  utilizing  stack  heights 
or  dispersion  techniques  prohibited  by 
the  GET*  regulations.  Dispersion 
modeling  results  for  Plant  Colbert 
showed  that  it  would  be  necessary  to 
revise  the  allowable  SO2  emission  rate 
from  4.0  lbs  SO2  emitted/mmBTU  to  2.2 
lbs  SO2  emitted/mmBTU.  This 
reduction  of  credit  for  stack  heights  in 
excess  of  GEP  ensures  protection  of  the 
NAAQS  at  groimd  level  as  well  as 
decreasing  interstate  impacts  from  SO2 
transport.  Therefore,  permanent 
enforceable  SO2  emissions  reductions 
have  been  made  through  State  and 
Federal  programs. 

§  1 07(cfX3XE)(iv)  The  Administrstor  hat 
Faiiy  approv^  a  maintananca  plan  for  tha 
ares  as  meeting  the  requiremants  of  section 
175A. 

ADEM  submitted  a  maintenance  plan 
pursuant  to  section  175A.  However, 
since  Colbert  and  Lauderdale  Counties 
are  secondary  nonattainment  for  SO2, 
this  maintenance  plan  is  not  required  by 
EPA  for  redesignation. 

§  107(dX3XE)(v)  Tha  State  containing  such 
area  has  met  an  requhements  appiicabie  to 
the  area  under  section  110  and  part  0. 

The  State  has  cmnplied  with  all 
requirements  for  section  110  of  the  Act 


and  part  D.  In  addition,  a  PSD  program 
exists  and  will  apply  in  Laude^ale  and 
Colbert  Counties  upon  redesignation  to 
attainment.  Therefore,  the  State  has 
complied  with  all  requirements  of 
section  110  and  Part  D  of  the  Act. 
Therefore,  all  of  the  requirements  of 
section  107(dK3)(E)  have  been  satisfied. 

Additional  information  is  provided  in 
a  Technical  Support  Document  whidi 
contains  a  detailed  review  of  the 
material  submitted.  This  is  available  at 
the  EPA  address  given  previously. 

Final  Action 

EPA  is  approving  the  redesignation  of 
Colbert  and  Lauderdale  Coimties, 
Alabama,  to  attainment  for  SO2.  This 
action  is  being  taken  without  prior 
proposal  because  the  changes  are 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  them.  The 
public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date,  ^e  notice  will  withdraw 
the  final  action  and  another  vrill  begin 
a  new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  smdl  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

This  action  has  been  classified  as  a 
table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  6, 1989,  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  table  2 
and  table  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Ordw  12291  for  two  years. 
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EPA  has  submitted  a  request  for  a 
permanent  waiver  for  table  2  and  table 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA’s  request. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate  by 
March  15, 1993.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  r^esignation  of  any 
nonattainment  area.  Each  request  for 
redesignation  of  any  nonattainment  area 
shall  be  considered  separately  in  light  of 


specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  December  15, 1992. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 


Jt.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7407,  7501-7515. 
7601. 

2.  Section  81.301  is  amended  by 
revising  the  table  for  "Alabama — SO2" 
to  read  as  follows: 

§81.301  Alabama. 
***** 


40  CFR  part  81,  subpart  C,  is  amended 
as  follows: 


Alabama— Sulfur  Dioxide 


Designated  area 

Does  not 
meet  prt- 
maiy 
standards 

Does  not 
meet  sec¬ 
ondary 
standards 

Cannot 
be  classi¬ 
fied 

Better 
than  na¬ 
tional 
standards 

X 

IFR  Doc.  93-643  Filed  1-11-93:  8.45  am) 
BILLING  CODE  6S60-50-M 


DEPARTMENT  OF  DEFENSE 

% 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[FAR  Case  91-50] 

48  CFR  Part  31 

Federal  Acquisition  Regulation; 
Nonmanufacturer  Rule;  Technical 
Correction 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Technical  correction  to  FAC  90- 
16. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
correcting  the  interim  rule  published  on 
December  21, 1992,  at  57  FR  60580 
concerning  FAR  case  91-50, 
Nonmanufocturer  Rule.  The  “DATES” 
and  “ADDRESSES”  captions  are  corrected 
by  adding  the  “Comment  Date"  and 
address  to  read  as  follows: 

DATES:  *  • 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 


February  19, 1993,  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
room  4037,  Washington,  DC  20405. 

Please  cite  FAC  90-16,  FAR  case  91- 
50  in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jack  O’Neill,  Office  of  Federal 
Acquisition  Policy,  GS  Building, 
Washingtpn,  DC  20405,  (202)  501-3856. 

Dated:  December  28, 1992. 

Edward  C  Loeb, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

IFR  D(«.  93-600  Filed  1-11-93;  8:45  am) 
BILUNG  CODE  6a20-34-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  541 

(Docket  No.  T84-01 ;  Notice  29] 

RIN  2127-AE64 

Final  Listing  of  High  Theft  Lines  for 
1993  Model  Year;  Motor  Vehicle  Theft 
Prevention  Standard 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 


ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  purpose  of  this  final  rule 
is:  To  report  the  results  of  this  agency’s 
actions  for  determining  which  car  lines 
are  subject  to  the  marking  requirements 
of  the  motor  vehicle  theft  prevention 
standard  for  the  1993  model  year;  and 
publish  a  list  of  those  car  lines.  NHTSA 
has  previously  published  lists  of  the  car 
lines  that  were  selected  as  high  theft  car 
lines  for  prior  model  years,  banning 
with  the  1987  model  year.  The  list  in 
this  document  includes  all  of  the  car 
lines  in  the  previous  lists.  In  addition, 
this  listing  shows  the  four  car  lines  that 
have  standard  equipment  anti-theft 
devices  and  have  been  granted 
exemptions  fi-om  the  requirements  of 
the  theft  prevention  standard  beginning 
with  the  1993  model  year.  Two  more  car 
lines  have  been  exempted  in  part  and 
are  required  to  have  only  their  engines 
and  transmissions  marked. 

This  final  listing  for  the  1993  model 
year  is  intended  to  inform  the  public, 
particularly  law  enforcement  groups,  of 
the  car  lines  that  are  subject  to  the 
marking  requirements  of  the  theft 
prevention  standard  for  the  1993  model 
year. 

EFFECTIVE  DATE:  This  listing  applies  to 
the  1993  model  year.  The  amendment 
made  by  this  document  is  effective 
January  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 


Federal  Register  /  Vol.  58,  No.  7  /  Tuesday,  January  12,  1993  /  Rules  and  Regulations 


3851 


SW.,  Washington,  DC  20590.  Ms.  Gray’s 
telephone  number  is  (202)  386-1740. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Motor  Vehicle  Tlieft  Prevention 
Standard,  49  CFR  part  541,  sets  forth 
requirements  for  inscribing  or  affixing 
identification  numbers  onto  covered 
original  equipment  major  parts,  and  the 
replacement  parts  for  those  original 
equipment  parts,  on  all  vehicles  in  lines 
selected  as  high  theft  lines. 

Section  603(a)(2)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (15 
U.S.C.  2023(a)(2))  (hereinafter  "the  Cost 
Savings  Act”)  specifies  that  NHTSA 
shall  select  the  high  theft  lines,  with  the 
agreement  of  the  manufacturer,  if 
possible.  Section  603(d)  of  the  Cost 
Savings  Act  (15  U.S.C.  2023(d)) 
provides  that  once  a  line  has  been 
designated  as  a  high  theft  line,  it 
remains  subject  to  the  theft  prevention 
standard  unless  that  line  is  exempted 
under  section  605  of  the  Cost  Savings 
Act  (15  U.S.C.  2025).  Section  605 
provides  that  a  manufacturer  may 
petition  to  have  a  high  theft  line 
exempted  from  the  requirements  of  part 
541,  if  the  line  is  equipped  as  standard 
equipment  with  an  antitheft  device.  The 
exemption  is  granted  if  NHTSA 
determines  that  the  antitheft  device  is 
likely  to  be  as  effective  as  compliance 
with  part  541  in  reducing  and  deterring 
motor  vehicle  thefts. 

The  agency  annually  publishes  the 
names  of  the  lines  whidi  were 
previously  listed  as  high  theft  lines  and 
of  the  lines  which  are  being  listed  for 
the  first  time  and  will  be  subject  to  the 
theft  prevention  standard  beginning 
with  the  next  model  year.  This  notice  is 
intended  to  inform  the  public, 
particularly  law  enforcement  groups,  of 
the  high  theft  car  lines  for  the  1993 
model  year.  It  also  identifies  those  car 
lines  that  are  exempted  firom  the  theft 
prevention  standard  for  the  1993  model 
year  because  of  standard  equipment 
antitheft  devices. 

For  the  1993  model  year,  the  agency 
selected  no  new  car  line,  in  accordance 
with  procedures  published  in  49  CFR 
part  542,  as  likely  to  be  a  high  theft  line. 
The  list  of  high  theft  car  lines  includes 
all  those  lines  that  were  selected  as  high 
theft  lines  and  listed  for  prior  model 
years. 

The  list  of  exempted  lines  includes 
six  high  theft  car  lines  exempted  by  the 
agency,  beginning  in  MY  1993,  from  the 
parts  marking  requirements  of  part  541. 
Four  of  these  car  lines  are  exempted  in 
full  from  part  541,  and  two  are 
exempted  in  part,  with  the  manufacturer 
required  to  mark  only  the  engines  and 
transmissions  of  these  vehicles.  The 
four  car  lines  exempted  in  full  are  the 


Nissan  Infiniti  J30,  the  Meroedes-B^z 
124,  the  Mercedes-Benz  129,  and  the 
Mitsubishi  Diamante.  The  two  car  lines 
exempted  in  part  are  the  General  Motors 
Buick  LeSahre,  and  the  General  Motors 
Oldsmobile  88  Royale  (formerly  named 
the  Oldsmobile  Delta  88).  One  car  line, 
the  General  Motors  Cadillac  Fleetwood, 
previously  exempted  in  part  from  parts 
marking,  has  been  renamed  for  the  1993 
model  year  as  the  Cadillac  Sixty 
Special.  The  updated  list  reflects  this 
name  change. 

Notice  and  Comment;  Effective  Date 

The  car  lines  listed  as  being  subject  to 
the  standard  have  previously  been 
selected  as  high  theft  lines  in 
accordance  with  the  procedures  of  49 
CFR  part  542  and  section  603  of  the  Cost 
Savings  Act.  Under  these  procedures, 
manufacturers  evaluate  new  car  lines  to 
conclude  whether  those  new  lines  are 
likely  to  be  high  theft  lines. 
Manufacturers  submit  these  evaluations 
and  conclusions  to  the  agency,  whidi 
makes  an  independent  evaluation,  and, 
on  a  preliminary  basis,  determines 
whether  the  new  line  should  be  subject 
to  parts  marking.  NHTSA  informs  the 
manufacturer  in  writing  of  its 
evaluations  and  determinations,  ^ 
together  with  the  factual  information 
considered  by  the  agency  in  making 
them.  The  manufacturer  may  request  the 
agency  to  reconsider  these  preliminary 
determinations.  Within  60  days  of  the 
receipt  of  the  request,  NHTSA  makes  its 
final  determination.  NHTSA  informs  the 
manufacturer  by  letter  of  these 
determinations  and  its  response  to  the 
request  for  reconsideration.  If  there  is  no 
request  for  reconsideration,  the  agency's 
determination  becomes  final  45  days 
after  sending  the  letter  with  the 
preliminary  determination.  Each  of  the 
new  car  lines  on  the  high  theft  list  is  the 
subject  of  a  prior  final  determination. 

Similarly,  the  car  lines  listed  as  being 
exempt  from  the  standard  have 
previously  been  exempted  in 
accordance  with  the  procedures  of  49 
CFR  part  543  and  section  605  of  the  Cost 
Savings  Act. 

Therefore,  NHTSA  finds  for  good 
cause  that  notice  and  opportunity  for 
comment  on  these  listings  are 
unnecessary.  Further,  public  comment 
on  the  listings  of  selections  and 
exemptions  is  not  contemplated  by  title 
VI,  and  is  unnecessary  since  the 
selections  and  exemptions  have 
previously  been  made  in  accordance 
with  the  statutory  criteria  and 
procedure. 

For  the  same  reasons,  since  this 
revised  listing  only  informs  the  public 
of  previous  agency  actions,  and  does  not 
impose  any  additional  obligations  on 


any  party,  NHTSA  finds  for  good  cause 
that  the  amendment  made  by  this  notice 
should  be  ^ective  as  soon  as  it  is 
published  in  the  Federal  Registar. 

This  final  rule  does  not  have  any 
retroactive  effect  and  it  does  not 
preempt  any  State  law.  Section  610  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C  2030)  provides 
that  judicial  review  of  this  rule  may  be 
obtained  pursuant  to  section  504  of  the 
Cost  Savings  Act  (15  U.S.C.  2004).  The 
Cost  Savings  Act  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Regulatwy  Inqpacts 

NHTSA  has  determined  that  this  rule 
listing  the  car  lines  that  are  high  theft 
and  are  subject  to  the  requirements  of 
the  vehicle  theft  prevention  standard 
and  the  car  lines  that  are  exempt  from 
the  standard  is  neither  "major”  within 
the  meaning  of  Executive  O^er  12291 
nor  “significant”  within  the  meaning  of 
Department  of  Transportation  regulatory 
policies  and  procedures.  As  noted 
above,  the  selections  have  previously 
been  made  in  accordance  with  the 
provisions  of  the  Cost  Savings  Act,  and 
the  manufacturers  of  the  selected  lines 
have  already  been  informed  that  those 
lines  are  subject  to  the  requirements  of 
part  541  for  ffie  1993  model  year. 

Further,  this  listing  does  not  actually 
exempt  lines  from  the  requirements  of 
part  541;  it  only  informs  the  general 
public  of  all  such  previously  granted 
exemptions.  Since  the  only  purpose  of 
this  final  listing  is  to  inform  the  public 
of  prior  agency  action  for  the  1993 
model  year,  a  full  regulatory  evaluation 
has  not  been  prepared. 

The  agency  has  also  considered  the 
effects  of  this  listing  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
noted  above,  the  effect  of  this  notice  is 
simply  to  inform  the  public  of  those 
lines  that  are  subject  to  the  requirements 
of  part  541  for  the  1993  model  year.  The 
agency  believes  that  listing  of  this 
information  will  not  have  any  economic 
impact  on  small  entities. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  rule,  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 


3852 


Federal  Register  /  Vol.  58,  No.  7  /  Tuesday,  January  12,  1993  /  Rules  and  Regulations 


the  proposed  rulemaking  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  541 

Administrative  practice  and 
procedure,  Labeling,  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

PART  541— [AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  541  is  amended  as  follows: 

1.  The  authority  citation  for  part  541 
continues  to  read  as  follows: 

Authority:  15  U.S.a  2021-2024  and  2026; 
delegation  of  authority  at  49  CFR  1.50. 

2.  In  part  541,  appendix  A,  appendix 
A-I  and  appendix  A-II  are  revis^  to 
read  as  follows: 

Appendix  A — Lines  Subject  to  the 
Requirements  of  This  Standard 

Manufacturer  and  Subject  Lines 

Alfa  Romeo: 

Milano  141 
Fiat  144 
BMW: 

3 — Car  Line 

5 —  Car  Line 

6 —  Car  Line 
Chrysler: 

Chrysler  Executive  Sedan/Limousine 
Chrysler  Fifth  Avenue/Newport 
Chrysler  Laser 

Chrysler  LeBaron/Town  &  Country 
Chrysler  LeBaron  GTS 
Chrysler’s  TC 

Chrysler  New  Yorker  Fifth  Avenue 
Dodge  Aries 
Dodge  Daytona 
Dodge  Diplomat 
Dodge  Lancer 
Dodge  600 
Dodge  Stealth 
Eagle  Talon 
Plymouth  Caravelle 
Plymouth  Laser 
Plymouth  Gran  Fury 
Plymouth  Reliant 
Consulier: 

Consulier  GTP 
Ferrari: 

Mondial  8 
308 
328 
Fo.u; 

Foru  Mustang 

Ford  Thunderbird 

Ford  Probe  ^  , 

Mercury  Capri 

Mercury  Cougar 

Lincoln  Continental 

Lincoln  Mark 

Lincoln  Town  Car 

Merkur  Scorpio 


Merkur  XR4Ti 
General  Motors: 

Buick  Electra 
Buick  Reatta 
Buick  Regal 
Buick  Riviera 
Cadillac  Eldorado 
Cadillac  Seville 
Chevrolet  Nova 
Chevrolet  Lumina 
Oldsmobile  Cutlass  Supreme 
Oldsmobile  Toronado 
Pontiac  Fiero 
Pontiac  Grand  Prix 
Geo  Prizm 
Geo  Storm 
Saturn  Sports  Coupe 
Isuzu: 

Impulse 

Stylus 

Jaguar: 

XI 

XJ-6 

XJ-40 

Lotus: 

Elan 

Maserati: 

Biturbo 

Quattroporte 

228 

Mazda: 

GLC  - 
626 
MX-8 

MX-5  Miata 
MX-3 

Mercedes-Benz: 

190  D 
190  E 
250D-T 
260  E 
300  SEL 

380  SEC/500  SEC 
380  SEL/500  SEL 
380  SL 
420  SEL 
560  SEL 
560  SEC 
560  SL 
Mitsubishi: 

Cordia 

Tredia 

Eclipse 

Peugeot: 

405 

Porsche: 

924S 

Reliant: 

SSI 

Saab: 

900 

Subaru: 

XT 

SVX 

Toyota: 

Camry 

Celica 

Corolla/Corolla  Sport 
MR2 


Starlet 

Volkswagen: 

Audi  Quattro 
Volkswagen  Cabriolet 
Volkswagen  Rabbit 
Volkswagen  Scirocco 
Volkswagen  Corrado 

Appendix  A-I — High-Theft  Lines  with 
Antitheft  Devices  That  Are  Exempted 
From  the  Requirements  of  This 
Standard  Pursuant  to  49  CFR  Part  543 

Manufacturer  and  Exempted  Lines 

Austin  Rover: 

Sterling 

BMW: 

7 —  Car  line 

8 —  Car  line 
Chrysler: 

Chrysler  Conquest 
Imperial 
General  Motors: 

Cadillac  Allante 
Chevrolet  Corvette 
Honda: 

Acura  NS-X 
Acura  Legend 
Acura  Vigor 
Isuzu: 

Impulse  (MY’s  1987-1991) 

Mazda: 

929 

RX-7 

Mercedes-Benz: 

124  Car  line,^  consisting  of  the 
following  models:  300  E,  400  E,  500 
E,  300  D,  300  TE,  300  CE 
129  Car  line,^  consisting  of  the 
following  models:  300  SL,  500  SL, 
600  SL^ 

Mitsubishi: 

Galant 
Starion 
Diamante  ^ 

Nissan: 

Maxima 
300  ZX 
Infiniti  M30 
Infiniti  Q45 
Infiniti  J30  ^ 

Porsche: 

911 

928 

968 

Saab: 

9000 

Toyota: 

Supra 
Cressida 
Lexus  LS400 
Lexus  ES250 
Lexus  SC300 

Lexus  SC400  ^  ' 

Volkswagen:  : 

Audi5000S 


'  Beginning  from  Model  Year  1993,  these  lines  are 
exempted  from  the  requirements  of  part  541, 
pursuant  to  49  CFR  part  543. 
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Audi  100 
Audi  200 
Volvo: 

480ES 

Appendix  A-II — High  Theft  Lines  With 
Antitheft  Devices  That  Are  Exempted  in 
Part  From  the  Parts-Marking 
Requirements  of  This  Standard 
Pursuant  to  49  CFR  Part  543 


Manufacturer— General  Motors 


Exempted  lloes 

Parts  marked 

Chevrolet  Camaro  . 

Pontiac  Firebird  . . 

CadlHac  DeVllle  . 

CadMIac  Sixty  Special . 

Oldsmoblle  98  . 

Buick  Park  Avenue _ 

Pontiac  Bonneville . 

Buick  LeSabre' . 

OldsmobUe  88  Royale'  ... 

Engine,  transmission. 
Engine,  transmission. 
Engine,  transmission. 
Engine,  tiansmissioa 
Engine,  transmission. 
Engine,  transmission. 
Engine,  transmission. 
Engine,  transmission. 
Engine,  transmission. 

'Beginning  from  Model  Veer  1993,  these  lines  ere 
exempted  m  pad  from  the  requiremenis  of  pad  541,  pursuant 
10  49  CFR  pad  543. 


Issued  on:  January  6, 1993, 

Marion  C  Blakey, 

Administrator. 

|FR  Doc.  93-574  Filed  1-11-93;  8;45  am) 
BILLING  CODE  491&-59-M 


49  CFR  Part  571 
[Docket  No.  92-46;  Notice  2] 

RIN  2127-AE57 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  notice  amends  Safety 
Standard  No.  108  to  reduce  the 
thickness  of  the  bulb  ring  on  the  Type 
HB2  standardized  replaceable  light 
source  for  headlamps  from  a  minimum 
of  .5  to  .45  mm,  in  order  to  harmonize 
with  corresponding  European 
requirements. 

DATES:  The  rule  is  effective  on  February 
11, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jere  Medlin,  Office  of  Rulemaking  (202- 
366-5276). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  on  this  subject 
was  published  in  the  Federal  Register 
on  September  2, 1992,  and  an 
opportunity  afforded  for  comment  (57 
FR  40165).  As  the  notice  stated,  T.A. 
Pickett,  Technical  Advisor  SC34B — U.S. 
National  Committee  of  the  International 
Electrotechnical  Committee,  has 
petitioned  for  rulemaking  to  amend 
Standard  No.  108  to  harmonize  a 


dimension  of  the  Type  HB2  replaceable 
light  source  for  headlamps  to  accord 
with  a  recent  change  to  its  Eurofiean 
counterpart,  the  H4.  The  agency  granted 
the  petition. 

Fi^gures  23-4  and  23-5  of  Standard 
No.  108  specify  dimensionarfbr  Type 
HB2.  The  Table  for  Dimensional 
Requirements  specifies  a  minimum 
value  of  .5  mm  for  Dimension  S,  the 
thickness  of  the  bulb  ring.  According  to 
the  petitioner,  "this  change  *  •  *  was 
approved  via  voting  on  document  34B 
(Antral  Office)  649  *  *  *  issued  by  the 
International  Electrotechnical 
Commission  (lEC)  as  a  Draft 
International  Standard  [and]  will  be 
published  in  the  standard  lEC  61."  The 
minimum  thickness  would  be  reduced 
to  .45  mm.  The  purpose  of  the  change 
"is  to  permit  utilization  of  commercially 
available  sheet  metal  stock." 

In  the  agency’s  opinion,  this  change 
will  not  anect  bulb  or  headlamp 
performance.  The  performance  of  the 
bulb  is  related  to  the  dimensions 
measured  from  the  reference  axis  which 
is  the  front  surface  of  the  bulb  ring.  The 
thickness  of  the  metal  is  not  relevant  in 
locating  the  reference  axis  of  the  bulb. 
Bulbs  are  secured  to  the  headlamp  with 
snap  rings,  or  threaded  attachment 
rings.  The  details  of  attachment 
connectors  are  not  specified  either  in 
.Standard  No.  108,  or  in  the  European 
standards.  A  change  of  this  nature 
would  further  implement  the 
Administration’s  goal  of  international 
harmonization  of  safety  standards. 

Comments  were  received  from 
Phillips,  Koito,  Chrysler  Corporation, 
and  the  Secretary  of  the  lEC 
Subcommittee  34B.  All  concurred  in  the 
proposed  change.  Phillips  and  Koito 
recommended  maintaining  the  other 
dimensions  of  Figures  23-4  and  23-5; 
NHTSA  agrees.  In  Chrysler’s  view,  the 
change  will  offer  greater  flexibility  in 
the  application  of  replaceable  bulb 
headlamp  sources  without 
compromising  photometric 
performance.  TTie  Secretary  of  the  lEC 
Subcommittee  pointed  out  that  an 
incorrect  version  of  Figure  23-5  had 
been  published  with  the  notice.  A 
corrected  Figure  23-5  is  published  with 
the  final  rule. 

This  final  rule  will  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.a  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 


rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
’That  seciion  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Effective  Date 

Because  the  amendment  relieves  a 
restriction,  and  imposes  no  additional 
burden  on  any  party,  it  is  hereby  found 
that  good  cause  is  shown  for  an  efiective 
date  earlier  than  180  days  after  issuance 
of  the  final  rule,  and  the  final  rule  is 
efiective  30  days  after  its  publication  in 
the  Federal  Register. 

Rulemaking  Analyses 

Executive  Order  12291  (Federal 
Begulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  and  has 
determined  that  it  is  neither  major 
within  the  meaning  of  Executive  Order 
12291  "Federal  Regulation”,  nor 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  does  not  involve  a  matter  • 
of  substantial  public  interest.  The 
rulemaking  would  not  have  an  effect 
upon  the  economy  in  excess  of  $100 
million  a  year.  The  impacts  of  the  slight 
dimensional  change  adopted  are  so 
minimal  that  preparation  of  a  full 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
will  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Motor  vehicle  headlamp 
and  light  source  manufacturers  are 
generally  not  small  businesses  within 
the  meaning  of  the  Regulatory 
Flexibility  Act.  Further,  small 
organizations  and  governmental 
jurisdictions  would  not  be  significantly 
affected  as  the  price  of  new  motor 
vehicles  will  not  be  impacted. 
Accordingly,  no  Regulatory  Flexibility 
Analysis  has  been  prepared. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  on  "Federalism."  It  has  been 
determined  that  the  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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National  Eiivironmenta}  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act.  The 
rulemaking  action  will  not  have  a 
significant  effect  upon  the  environment. 
There  is  no  environmental  impact 
associated  with  reducing  a  minimum 
dimension.  The  rulemaking  action  will 
not  have  an  effect  upon  fu^ 
consumption. 
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list  of  Solqects  ia  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— FRDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  trf  the  Foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 


/  Rules  and  Regolatituis 

Authority:  15  U.S.C.  1392, 1401. 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

§571.108  [Amended] 

2.  In  §  571.108  Figures  23-4  and  23- 
5  are  revised  as  follows: 

BU.LINO  CODE 
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(Also  see  continuation  page) 


Figure  23-4. 


Type  HB-2  Replaceable  Light  Source  — 

Assembled  Base  P43t*38  on  Finished  Light  Source  — 
Dimensional  Specifications 
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Figure  23-5.— {Continued)  Type  HB-2  Replaceable  Light  Source— Assembled  Base  P43t-38  on  Finished  Light 

Source— OnsENSiONAL  Specifications 
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5" 

37 
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Dimanslont  In  mllliniurt.  Th«  drawing  la  MarKiad  only  to  Indicata  tlia  dimanalona  asaantlal  for  Waor^anoaabMty. 
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not  causa  any  abrHxmal  glara  from  tha  fowar  team  fflamara  uman  iba 
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rw^ahal  not  tend  outwarda. 
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Issued  on  January  6, 1993. 

Marion  C  Blakey, 

Administrator. 

IFR  Doc.  93-575  Filed  1-11-93;  8:45  am) 
BILLING  CODC  4i10-Sa-M 

49  CFR  Parts  564  and  571 
(Docket  No.  85-15;  Notice  12] 

RIN  2127-AE07 

Replaceable  Light  Source  Dimensional 
Information  Federal  Motor  Vehicle 
Safety  Standerde;  Lamps,  Reflective 
Devices  and  Associated  Equipment 

agency:  National  Highway  Tragic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  notice  adopts  a  rule  that 
requires  the  manufacturers  of 
replaceable  light  sources  for  headlamps 
to  hie  dimensional  information  with 
NHTSA  in  a  public  docket  pursuant  to 
a  new  regulation.  Replaceable  Light 
Source  Information.  The  replaceable 
light  sources  must  be  designed  to  meet 
certain  performance  requirements  of 
S7.7  of  Standard  No.  108,  and 
replaceable  bulb  headlamps  equipped 
with  such  bulbs  must  meet  the 
requirements  of  S7.5  that  presently 
apply  to  replaceable  bulb  headlighting 
systems.  The  intended  beneht  of  the 
dianges  is  to  ahord  manufacturers 
greater  opportunities  for  design  freedom 
and  innovation,  and  to  relieve  them  of 
the  burden  of  petitioning  for 
amendments  to  Standard  No.  108  if  they 
develop  new  frontal  lighting  systems.  In 
a  parallel  change  to  Standa^  No.  108, 


the  notice  also  adopts  an  amendment 
which  ensures  that  replaceable  light 
sources  covered  in  the  new  regulations 
and  intended  for  replacement  purposes, 
have  the  dimensions  and  performance 
of  the  original  replaceable  light  source. 
Finally,  in  continuing  implementation 
of  headlighting  reform,  the  lower  beam 
headlighting  requirements  of  Standard 
No.  108  are  amended  by  adding 
minimum  photometric  values  at  test 
points  above  the  horizontal.  The 
purpose  of  this  addition  is  to  maintain 
the  ability  of  headlighting  systems  to 
illuminate  overhead  traffic  signs. 

DATES:  The  effective  date  of  the  final 
rule  is  February  11, 1993.  Mandatory 
compliwoe  the  added  photometric 
values  is  not  required  until  September 
1, 1994.  Fetitions  for  recmisideration  of 
either  final  rule  must  be  filed  not  later 
than  February  11, 1993. 

ADDRESSES:  Petitions  for  reconsideration 
should  be  addressed  to  the 
Administrator,  refer  to  Docket  No.  85- 
15.  Notice  12,  and  be  submitted  to: 
Docket  Section,  room  5109,  Nassif 
Building,  400  Seventh  Street,  SW., 
Weishington,  DC  20590.  Docket  hours 
are  from  9:30  a.m.  to  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  O.  Hardie,  Office  of 
Rulemaking,  NHTSA  (202-366-6987). 
SUPPLEMENTARY  INFORMATION:  On 
October  18, 1991,  NHTSA  published  a 
supplementary  notice  of  proposed 
rulemaking  (SNPRM)  to  revise  NHTSA’s 
May  1989  notice  of  proposed 
rulemaking  (NPRM)  (54  FR  20084)  that 
manufacturers  of  replaceable  light 
sources  for  headlamps  be  required  to 


file  dimensional  information  with 
NHTSA  in  a  public  docket  pursuant  to 
a  new  regulation,  part  564  Replaceable 
Light  Source  Information  (56  FR  52242). 
Under  the  SNPRM,  the  new  light 
sources  would  have  to  be  designed  to 
meet  certain  performance  requirements 
of  S7.6  (now  S7.7)  of  Federal  Motor 
Vehicle  Safety  Standard  No.  108, 

Lamps,  Reflective  Devices,  and 
Associated  Equipment,  and  replaceable 
bulb  headlamps  equipped  with  part  564 
light  sources  would  have  to  meet  the 
requirements  of  S7.5  that  presently 
apply  to  replaceable  bulb  headlight 
■systems.  The  SNPRM  also  revised 
NHTSA’s  May  1989  proposal  to  ensure 
that  part  564  replaceable  light  sources 
intended  for  replacement  purposes 
would  have  the  dimensions  and 
performance  of  the  original  replaceable 
light  source.  Finally,  the  SNPRM 
proposed  to  amend  the  headlighting 
requirements  of  Standard  No.  108 
adding  minimum  photometric  values  at 
two  zones  and  two  test  points  above  the 
horizontal. 

Comments  on  the  SNPRM  were 
submitted  by  General  Motors 
Corporation  (CM).  General  Electric 
Corporation  (CE),  Motor  Vehicle 
Manufacturers  Association  (MVMA), 
Ford  Motor  Company,  Chrysler 
Corporation,  Volkswagen  of  America, 
Volvo  Cars  of  North  America,  American 
Honda  Motor  Co.,  Suzuki  Motor  Corp., 
GTE  Sylvania,  the  States  of  Connecticut, 
Delaware.  Illinois,  Iowa,  Maine,  v 
Maryland,  Michigan,  New  York,  North 
Carolina,  Oregon,  South  Carolina, 
Virginia.  Washington,  and  Wisconsin, 
Valeo.  Stanley.  Koito  Manufacturing  Co. 
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Ltd.,  American  Association  of  State 
Highway  and  Transportation  Officials, 
national  Committee  on  Uniform  Traffic 
Control  Devices,  Mitsubishi  Motors 
Corporation,  Western  Star  Trucks, 

Federal  Highway  Administration, 

Donald  Vierimi^,  and  Advocates  for 
Auto  &  Highway  Safety. 

Additional  T3rpes  of  Replaceable  Light 
Sources 

NHTSA’s  desire  to  make  Standard  No. 
108  more  performance  oriented  led  it  to 
the  tentative  conclusion  that  future 
designs  of  replaceable  light  sources 
I  should  no  longer  be  specified  in 
Standard  No.  108.  To  ensure  that 
replaceable  light  sources  manufactured 
for  replacement  are  interchangeable 
with  those  used  as  original  equipment, 
and  that  photometric  performance 
equivalent  to  the  original  is  provided, 
NHTSA  issued  the  NPRM,  proposing 
new  part  564,  Replaceable  Bulb 
Dimensional  InfcH-mation,  and 
appropriate  amendments  to  Standard 
No.  108.  Part  564  would  require 
manufacturers  of  replaceable  bulbs, 
used  as  original  equipment  in  the 
I  headlighting  systems,  to  submit  to  the 
agency  certain  dimensional  information 
as  specified  in  the  regulation,  such  as 
filament  position  dimensions  and 
tolerances,  dimensions  pertaining  to  the 
filament  capsule  and- its  supports,  and 
-  bulb  base  interchangeability  dimensions 
j  and  tolerances.  The  agency  has 

established  similar  information  dockets 
relative  to  tire  rim  combinations 
(Standard  No.  109),  and  vehicle 
identification  number  (49  CFR  part  565), 
and  has  found  that  they  have  worked 
well  to  date. 

The  NPRM  was  generally  supported 
as  adequate  for  reducing  the  existing 
regulatory  burden  and  for  assuring  that 
future  li^t  sources  would  meet  the 
needs  of  vehicle  manufacturers  and 
their  customers.  The  reader  is  referred 
t  to  the  SNPRM  for  a  discussion  on  the 
is.sues  raised  by  the  commenters 
l  egarding  the  NPRM. 

In  revising  proposed  part  564  for  the 
SNPRIvf,  NHTSA  modified  its  terms  to 
enhance  fairness  and  enforceability.  The 
SNPRM  was  supported,  and  is  adopted 
exactly  as  proposed. 

Under  part  564,  manufacturers  will 
submit  information  before,  and  not  after, 
a  new  light  source  enters  production; 
specifically,  at  least  60  days  in  advance. 
The  Administrator  will  review  the 
submission  promptly,  and  provide  a 
response  within  30  days,  lliis  will 
allow  completion  of  the  review  process 
before  manufacture  begins,  instead  of 
after  production  has  begun,  and  should 
result  in  less  disruption  of  the 
manufacturing  process  if  the  sulnnission 


is  found  unacceptable  by  NHTSA.  After 
information  has  been  accepted  for  filing, 
no  changes  in  it  will  be  permitted. 

In  commenting  on  the  SNPRM,  GE 
expressed  concern  that  relaxing  the 
regulation  on  replaceable  light  sources 
could  lead  to  a  proliferation  of  rmique 
bulbs  designed  for  use  aa  only  a  single 
car  line,  resulting  in  consiimer 
confusion  and  a  reduction  in  the 
number  of  outlets  in  which 
replacements  might  be  available. 
However,  vehicle  manufacturers  have 
told  NHTSA  that  the  development  of 
new  light  sources  is  very  capital 
intensive.  NHTSA  believes  that  this  fact 
will  limit  the  number  of  truly  new  fight 
sources  that  will  be  submittt^  for 
incorporation  in  part  564.  The  most 
likely  immediate  scenario  for  part  564  is 
the  addition  of  European  fight  sources 
(other  than  H-4)  to  the  docket  that  are 
not  presently  covered  by  the  HB  Types 
currently  allowed. 

In  addition,  part  564  covers  only 
filament-type  fight  sources.  Since  the 
trend  in  headli^ting  technology  is 
towards  non-filament  light  sources, 
such  as  high  intensity  discharge  (HID) 
systems,  there  is  further  reason  to 
believe  that  the  number  of  additions  to 
part  564  will  be  limited.  The  advantages 
in  reduced  ener^'consumption,  cost 
savings,  and  styling  fi'eedom  that  HID 
technology  offers  practically  raisures  its 
widespread  introduction  over  the  next 
decade. 

GE  also  expressed  concern  that  part 
564  would  allow  approval  of 
supposedly  new  fight  sources  which,  in 
fact,  were  only  slij^tly  changed 
versions  of  existing  li^t  sources,  thus 
leading  to  proliferation.  NHTSA 
believes  that  §  564.5(c)  addresses  GE’s 
concern.  This  section  states  that  NHTSA 
will  not  accept  any  submission  if  the 
fight  source  is  interchangeable  with  any 
light  source  permitted  at  the  time  of  the 
submission,  or  if  it  is  a  modification  of 
any  such  light  source. 

Finally,  GE  recommended  that 
recognized  industry  group,  such  as  SAE, 
scrutinize  and  resolve  the  types  of 
concerns  raised  in  its  comments. 
NHTSA  has  no  objection  to  scrutiny  of 
new  light  sources  by  industry 
organizations  before  the  information  is 
submitted  to  part  564.  However,  should 
such  a  group  be  established,  it  would 
exist  outside  of  the  framework  of 
Standard  No.  108  and  part  564.  There 
would  be  no  legal  requirement  for 
manufacturers  to  sutoit  information  to 
the  group  for  review,  or  to  be  bound  by 
its  conclusions,  if  negative. 

Further,  although  NHTSA  intends 
part  564  as  a  regulatory  substitute  for 
aspects  of  Standard  No.  108,  its 
adopition  does  not  affect  the  right  of  any 


person  to  petition  for  rulemaking  to 
amend  Standard  No.  108  to  adop^t  new 
filament-type  light  sources.  However, 
the  petitioner  would  be  expected  to 
justify  why  it  is  seeking  rulemaking 
rather  than  simply  fifing  information  in 
part  564. 

Chrysler  Corporation  recommended 
that  p^  564  include  information  only 
on  light  sources  actually  intended  for 
use  as  original  equipment.  It  argued  that 
other  wise  NHTSA  might  unnecessarily 
be  burdened  with  many  new  designs  or 
types  of  fight  sources  that  may  never  be 
used  in  production.  NHTSA  disagrees 
that  submission  of  information  could 
ever  constitute  a  “bmden”,  6md  believes 
that,  because  of  the  competitive  nature 
of  the  fighting  industry,  new  light 
source  designs  will  not  be  submitted 
unless  they  are  intended  for  use  as 
original  equipment  in  prodtKdion  motor 
vehicles.  I^r  would  NHTSA  wish  to 
retard  innovation  in  roadworthy 
concept  motor  vehicles  if  they  complied 
with  all  Federal  motor  vehicle  safety 
standards  except  a  docket  submission 
on  a  new  headlamp  fight  source. 
Although  the  “Scope”,  Applicability”, 
and  "Reporting  Reqiiirements”  section 
make  clear  that  the  intent  of  the 
regulation  is  to  cover  equipment  that  is 
about  to  be  used,  or  is  b^ing  used,  as 
original  equipment,  NHTSA  does  not 
intend  to  make  actual  production  a 
condition  of  acceptance. 

Performance  of  Replaceable  Light 
Sources  Other  Than  Type  HB 

In  developing  the  SNPRM,  NHTSA 
tentatively  concluded  that  additional 
replaceable  fight  sources  ought  not  to  be 
allowed,  even  if  information  relating  to 
them  met  the  requirements  of  part  564, 
unless  the  fight  sources  met  current 
performance  requirements  for  the  HB 
Types,  and  unless  headlamps  equipped 
with  them  performed  with  equivalence 
to  those  equipped  with  single  and  dual 
filament  HB  Type  fight  somces.  Thus, 
the  SNPRM  departed  from  the  NPRM  in 
proposing  appropriate  amendments  to 
Standard  No.  108  which,  in  effect, 
would  incorporate  part  564  by 
rof6r0nc0 

specifically,  after  NHTSA  had 
accepted  information  for  fifing  in  part 
564,  Standard  No.  108  would  require 
the  fight  source  to  be  designed  to 
conform  to  that  information,  and  to  be 
tested  in  the  same  manner  as  the  current 
HB  Type  replaceable  fight  sources. 
Standard  No.  108  would  also  require 
that  headlamps  equipped  with  single 
and  dual  filament  pent  564  light  sources 
meet  the  same  performance 
requirements  as  headlamps  equipped 
with  single  and  dual  filament  HB  Type 
fight  sources. 
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Because  of  the  equivalence  of 
performance  that  would  be  required  of 
all  replaceable  light  sources,  NHTSA 
proposed  to  amend  the  definition  of 
“standardized  replaceable  light  source” 
to  drop  the  word  “standardized”,  and  to 
^end  it  to  substitute  “replaceable  light 
source”.  A  “replaceable  light  source” 
would  be  one  designed  to  conform  to 
S7.7  (S7.6  at  the  time  of  the  SNPRM). 
S7.7  would  drop  the  word 
“Standardized"  horn  its  title  and 
contain  two  groups  of  replaceable  light 
sources:  those  desimed  to  conform  to 
subparagraphs  (a)  through  (e)  (Types 
HBl  through  HB5),  and  those  designed 
to  conform  to  new  subparagraph  (g)  (i.e.. 
in  accordance  with  their  dimensional 
and  performance  specifications  on  file 
in  part  564).  New  subparagraphs  (f)  and 
(h)  would  contain  certification  and 
marking  requirements  appropriate  for 
subparagraphs  (a)  through  (e),  and 
subparagraph  (g)  light  sources 
re^ectively. 

Current  subparagraphs  (f)  through  (i) 
contain  testing  requirements  for  the  HB 
Types  that  appear  adaptable  for  other 
kinds  of  replaceable  light  sources.  These 
would  be  amended  as  appropriate. 

These  were  proposed  as  new 
subparagraphs  (i)  through  (k).  Proposed 
new  subparagraph  (i)  combined  old 
subparagraphs  (f)  and  (g)  since 
subparagraph  (f)  was  only  one  sentence 
long.  Additionally,  old  subparagraph  (j) 
would  become  the  final  sentence  to 
subparagraph  (a)  since  subparagraph  (j) 
references  Figure  3  and  subparagraph  (a) 
is  the  only  place  in  S7.7  concerned  with 
Figure  3. 

The  NPRM  also  proposed  that  S7.5 
Replaceable  Bulb  Headlamp  System  be 
amended  where  appropriate.  By  adding 
the  word  “replaceable”  before  “light 
source”  whenever  it  appears  in  S7.5, 
NHTSA  meant  to  ensure  in  the  simplest 
manner  possible  that  both  groups  of 
light  sources  under  the  umbrella 
definition  of  “replaceable  light  source” 
would  be  included.  The  effect  of  this 
would  be  to  require  that  headlamps 
meet  applicable  photometries  regardless 
of  whether  the  light  source  was 
designed  to  meet  HB  specifications  or 
those  on  file  in  part  564.  However,  new 
dual  filament  bulbs  would  be  restricted 
to  headlamp  systems  providing 
photometries  of  Figure  17  (Type  HB2), 
and  could  not  be  used  in  systems 
providing  the  photometries  associated 
with  systems  using  Type  HBl  or  Type 
HB5  photometries.  NHTSA  asked  for 
comments  on  this  point. 

Illumination  of  Overhead  Signs 

AS  NHTSA  noted  in  the  NPRM,  an 
important  aspect  of  NHTSA’s  original 
vehicle-based  illumination  performance 


proposal  of  1989  was  the  specific  need 
to  provide  illumination  for  overhead 
signs.  The  present  requirements  of 
Standard  No.  108  for  headlighting 
photometry  on  the  lower  beam  do  not 
require  any  light  above  the  horizontal 
(though  imposing  a  maximum  limit  to 
prevent  glare).  Because  of  the  trend 
towards  retroreflective  highway 
regulatory  and  informational  signs 
rather  than  self-illuminated  ones,  the 
absence  of  such  a  requirement  in 
Standard  No.  108  has  caused  concern  to 
the  Federal  Highway  Administration 
(FHWA),  NHTSA’s  companion  agency 
in  DOT.  Energy  and  maintenance  costs 
for  self-illuminated  signs  constitute 
such  a  large  burden  for  the  States  that 
they  are  increasingly  choosing  to  install 
retroreflective  signs  when  they  install 
new  signs  or  refurbish  old  ones. 

Given  the  desirability  for  drivers  to 
have  headlighting  above  the  horizontal, 
the  question  is  presented  of  the 
quantum  of  light  that  would  maintain 
the  present  level  of  motor  vehicle  safety. 
NHTSA  proposed  to  add  minimum 
photometric  values  to  the  headlamp 
lower  beam  at  two  zones  and  two  test 
points  above  the  horizontal.  The  first 
zone  is  located  from  8L  to  8R  and  H  to 
4U,  with  a  minimum  of  64  candela.  The 
second  zone  is  located  from  4L  to  4R 
and  H  to  2U,  with  a  minimum  of  135 
candela.  At  test  point  0.5U  between  IR 
and  3R,  where  a  maximum  of  2,700 
candela  exists,  NHTSA  proposed  a 
minimum  of  1,000  candela.  At  test  point 
1.5  between  IR  and  5R  a  maximum  of 
1,400  candela  is  specified.  NHTSA 
proposed  a  minimum  candela  of  450. 

Tne  commenters  on  the  various 
subjects  discussed  above  raised  five 
issues  of  significance  that  the  agency 
addresses  below. 

1.  Whether  the  NPFM  Addresses  a 
Safety  Issue 

Ford  stated  that  it  did  not  recognize 
a  need  at  all  to  address  lower  beam 
illumination  above  the  horizontal,  while 
CM,  recognizing  a  need  to  aid  in  reading 
signs,  did  not  believe  that  there  was  a 
demonstrated  need  for  the  values  that 
NHTSA  proposed,  and  that  those  values 
went  beyond  the  illumination  levels 
necessary  for  safety.  GM  is  willing  to 
accept  the  two  zones  of  64  and  135 
candela,  but  recommended  that  the 
proposed  minimum  values  of  1,000  and 
450  be  reduced  to  500  and  200 
respectively. 

NHTSA  believes  that  the  rulemaking 
does  address  a  safety  issue.  There  are  an 
increasing  number  of  automobiles,  both 
foreign  and  domestic,  that  are  equipped 
with  headlamps  whose  lower  beams 
feature  a  sharp  cut-off  that  results  in 
substantially  less  light  being  projected 


upwards.  Such  lamps  6ue  to  be  found  on 
vehicles  with  elliptical  headlamp 
reflectors.  While  most  headlamps 
currently  used  by  U.S.  manufactiirers 
are  not  designed  to  provide  the  cut-off, 
future  U.S.  lamps  could  ingorporate  this 
feature.  The  result  is  a  deterioration  in 
the  driver’s  ability  to  read  reflective 
signs  located  above  the  height  of 
headlamps.  With  the  general  aging  of 
the  driving  population  that  is  presently 
occurring  (the  increase  in  drivers  over 
40  years  of  age),  and  the  financial  ability 
of  that  age  group  to  purchase  vehicles 
with  these  typically  more  expensive 
elliptical  reflector  headlighting  systems, 
there  appears  to  be  an  increase  in  risk 
to  motorists  driving  at  night.  As  NHTSA 
has  noted  before,  there  is  a  trend 
towards  retroreflective  signs  instead  of 
those  that  are  self-illuminated.  Further, 
the  presence  of  some  light  on  the  lower 
beam  is  required  to  allow  sufficient  time 
to  detect,  read,  understand,  and  react  to 
the  message  on  the  sign.  Many 
commenters,  including  Chrysler  and 
several  States,  agree  with  NHTSA. 

2.  The  Minimum  Reasonable  and 
Practicable  Level  of  Light 

The  issue  here  concerns  the 
appropriateness  of  the  values  proposed 
for  the  two  zones,  and  for  the  two  test 
points. 

GM,  Ford,  Chrysler,  Volvo,  and 
Volkswagen  supported  the  proposed 
zonal  values  of  64  and  135  candela,  as 
did  other  commenters  with  the 
exception  of  Koito,  which 
recommended  32  and  67  candela.  Koito 
claimed  that  it  is  difficult  to  design 
headlamps  to  those  values.  Ford, 
however,  commented  that  if  NHTSA 
intended  that  these  values  be  based  on 
the  values  recommended  to  the  GTB, 
those  values  converted  to  candela 
should  be  used,  and  that,  on  this  basis, 
the  second  zone  should  be  125  candela, 
rather  than  135, 

NHTSA  believes  that  Ford  has  based 
its  calculations  on  a  test  voltage  of  12V, 
instead  of  the  U.S.  test  voltage  at  12.8V. 
When  the  U.S.  test  voltage  is  used,  the 
candela  is  not  125,  but  151.  Thus,  the 
135  candela  proposed  is  less  than  the 
125  European  candela,  and  should  be 
acceptable  to  the  GTB.  Given  the  fact 
that  the  proposed  values  of  64  and  135 
candela  were  acceptable  to  virtually  all 
commenters,  NHTSA  is  adopting  the 
values  proposed. 

NHTSA’s  proposed  test  point  minima 
of  1,000  and  450  candela  did  not  find 
the  seme  support.  Chrysler 
recommended  their  elimination  from 
the  final  rule,  while  GM  and  Ford 
recommended  that  reduced  values  of 
500  candela  and  200  candela  be 
adopted.  The  primary  reason  for  this 
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recommendation  is  the  possibility  that 
more  light  would  be  added  to  the  left  of 
the  line,  above  the  horizontal,  resulting 
in  an  increase  in  glare.  A  secondary 
reason  is  that  some  current  production 
headlamps  do  not  meet  ihe  proposed 
values,  and  would  have  to  be 
redesigned,  resulting  in  substantial 
expenses  for  retooling  of  molds.  GM 
advanced  the  argument  that  the  500  and 
200  candela  values  come  closer  to 
meeting  the  harmonized  values 
recommended  at  present  by  the  SAE 
Beam  Pattern  Task  Force. 

The  question  to  be  answered  then  is 
whether  the  lower  values  recommended 
by  Ford  and  CM  adequately  address  the 
safety  need  for  illumination  above  the 
horizontal.  The  values  that  NHTSA 
proposed  were  based  upon  light 
intensity  levels  recommended  in  SAE 
Technical  Paper  870238,  "The  Potential 
Impact  of  Automotive  Headlight 
Changes  on  the  Visibility  of 
Reflectorized  Highway  Signs”  (1987)  by 
John  B.  Arens,  an  employee  of  the 
Federal  Highway  Administration,  SAE 
870238  states  that  the  generally 
accepted  distances  for  the  detection  and 
legibility  of  overhead  signs  on  limited 
access  roads,  required  to  initiate  proper 
motorist  reactions,  are  1,200  and  900 
feet  respectively.  Based  upon  this,  and 
utilizing  a  3.4  candela  per  meter  per 
meter  legend  luminance  as  the 
minimally  acceptable  sign  brightness, 
Arens  determined  the  minimum 
intensity  for  two  existing  "maximum” 
points  in  the  upper  right  quadrant  for 
lower  beam  photometry.  Arens 
concluded  that  these  two  minimum 
intensities,  approximately  equal  to  one- 
third  of  the  existing  maximum,  should 
be  required,  rather  than  the  implied  zero 
that  now  exists.  Thus,  at  test  point  0.5U 
between  IR  and  3R,  a  maximum  of 
2,700  candela  exists.  Arens 
recommended  a  minimum  of  1,000 
candela  for  that  test  point.  At  test  point 
1.5U  between  IR  and  5R,  a  maximum  of 
1,400  candela  is  specified.  Arens 
believed  the  minimum  candela  that 
Standard  No.  108  should  specify  for  that 
test  point  ought  to  be  450  candela.  The 
Arens  values  represent  the  ideal  amount 
of  headlamp  luminous  intensity 
necessary  to  obtain  a  near-zero  risk  to 
the  motorist  for  visibility  of  overhead 
signage  at  night.  However  GM  and  Ford 
commented  that  the  Arens  intensity 
levels  are  not  practicable  for  some  of 
their  lamps,  and  would  require  costly 
design  and  tooling  changes  to  realize 
small  increases  in  photometric  intensity 
without  a  commensurate  safety  benefit. 
NHTSA  has  concluded  that  it  may  adopt 
the  values  suggested  by  GM  and  Ford 
without  compromising  its  original 


intent,  because  the  light  provided  will 
be  sufficient  to  illuminate  overhead 
trafiic  signs. 

Ford  asked  that  the  agency  also 
consider  the  effects  of  the  ambient 
illumination  provided  by  a  sign’s 
surroundings,  the  illumination  from 
headlamps  reflected  upwards  from  the 
roadway,  and  the  effect  of  illumination 
from  other  drivers  on  the  roadway,  and 
the  agency  has  done  so.  Considering  the 
discussion  above,  the  variables 
suggested  by  Ford,  and  the  costs  of 
conformance  that  might  be  caused  by 
adoption  of  the  higher  values  originally 
proposed,  NHTSA  is  adopting  test  point 
candela  values  of  500  and  200. 

Ford  also  recommended  that  the 
sweep  at  1.5U  between  IR  and  5R 
extend  only  to  3R  at  both  test  points. 

The  originally  proposed  5R  would  result 
in  a  projection  of  light  70  feet  to  the 
right  of  the  driver,  while  the  value  of  3R 
would  result  in  a  projection  of  light  42 
feet  to  the  right,  lliis  is  sufficient  for 
purposes  of  illumination,  and  NHTSA  is 
adopting  the  limit  suggested  by  Ford. 

Under  the  proposalTnew  dual 
filament  bulbs  would  have  been 
restricted  to  headlamp  systems 
providing  photometries  of  Figure  17 
(Type  HB2).  Several  commenters 
recommended  that  these  bulbs  be 
allowed  as  well  to  meet  the  less 
stringent  requirements  of  Table  ,1  of  SAE 
Standard  J579  DEC84,  and  the  more 
stringent  ones  of  Figures  15  and  15 A.  As 
this  suggestion  would  relieve  a  design 
restriction,  NHTSA  has  adopted  it. 

3.  Test  Burden 

Under  the  proposal,  testing  for  the 
two  zones  would  occur  throughout  the 
entire  region.  Citing  the  burden  that  this 
would  cause,  GM  and  Ford 
recommended  that  measurements  be 
made  only  at  discrete  points 
corresponding  to  the  four  comers  of  the 
zones.  NHTSA  concurs,  but  believes 
that  sufficient  illumination  can  he 
assured  with  measurements  at  only  five 
of  the  eight  corner  test  points:  4U-8L, 
4U-8R,  and  H-8L  for  the  64  candela 
zone,  and  2U-4L,  and  H-4L  for  the  135 
candela  zone.  This  results  in 
eliminating  test  point  H-8R  for  the  64 
candela  zone,  and  H-4R  and  2U— 4R  for 
the  135  candela  zone.  The  proximity  of 
the  line  points  (1.5U,  1-3R,  and  0.5U, 
'1-3R)  will  cause  sufficient  light  at  the 
right  comers  of  the  zones  that  there  is 
little  need  to  test  at  the  remaining  three 
test  points  H-8R.  H-4R,  and  2U-4R. 

4.  Replacement  Headlamps 

A  number  of  commenters  wanted  to 
know  if  the  new  photometric 
requirements  will  apply  to  replacement 
headlamps  produced  after  the  effective 


date  for  use  on  vehicles  produced  before 
the  effective  date. 

As  NHTSA  explains  below,  all  motor 
vehicles  manufactured  on  and  after 
September  1, 1994,  must  be  equipped 
with  headlamps  incorporating  the  upper 
illumination  improvements.  This  means 
that  headlamps  produced  after 
September  1, 1994,  and  which  are 
replacement  headlamps  only  for 
vehicles  produced  before  September  1, 
1994,  are  not  required  to  meet  the  new 
photometric  requirements.  On  the  other 
hand,  headlamps  manufactured  on  and 
after  September  1, 1994,  which  could  be 
used  as  replacement  headlamps  for 
vehicles  produced  both  before  and  after 
September  1, 1994,  must  comply  with 
the  new  photometric  requirements. 

5.  Leadtime 

NHTSA  proposed  an  effective  date  of 
October  1, 1992,  which  was  slightly  less 
than  one  year  after  publication  of  the 
SNPRM.  Most  commenters 
recommended  that  NHTSA  provide  at 
least  2  years  of  leadtime  following 
issuance  of  the  final  rule.  It  appears  that 
some  manufacturers  must  m(^ify 
headlamp  designs  on  some  vehicles, 
and  that  to  require  an  effective  date  of 
only  one  year  after  issuance  of  the  rule 
mi^t  be  insufficient  leadtime  for  them. 
Accordingly,  the  agency  is  adopting  an 
effective  date  of  September  1, 1994,  for 
the  new  photometric  requirements. 

NHTSA  is  amending  Standard  No. 

108  in  a  manner  that  allows  a 
manufacturer  from  now  until  September 
1, 1994,  the  option  of  equipping  motor 
vehicles  with  headlamp  systems 
meeting  the  current  photometries  or  the 
photometries  with  the  new  test  points 
and  zones.  This  is  accomplished  by  the 
addition  of  four  new  Figures  to  the 
standard.  The  options  that  are  allowed 
are  design  conformance  to  Table  1  of 
SAE  Standard  J579  DEC84  or  now 
Figure  27,  Table  2  of  SAE  Standard  )579 
DEC84  or  new  Figure  28,  Figure  15  or 
new  Figure  15A,  and  Figure  17  or  new 
Figure  17A.  The  headlamp  system  on  a 
motor  vehicle  manufactured  on  and 
after  September  1, 1994,  would  have  to 
be  designed  to  conform  to  one  of  four 
options:  Figure  15A,  Figure  17A,  Figure 
27,  or  Figure  28.  Appropriate 
amendments  are  made  throughout  the 
text  of  S7,  and  in  SlO.  Figure  26  is 
revised  to  reference  the  new  Figures.  S9, 
the  bulb  deflection  test  procedures  is 
revised  to  reference  dimensions  in  part 
564  for  determining  dimension  “A”  of 
Figure  8. 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
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standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Effective  Dates 

The  effective  date  of  the  final  rule  is 
February’  11, 1993.  Because  of  the 
necessity  for  new  replaceable  light 
sources  covered  by  part  564  to  conform 
to  the  requirements  of  Standard  No.  108, 
it  is  hereby  found  for  good  cause  shown 
that  an  effective  date  for  the 
amendments  to  Standard  No.  108  that  is 
earlier  than  180  days  after  their  issuance 
is  in  the  public  interest.  However, 
because  of  the  need  to  afford  some 
headlamp  manufacturers  sufficient 
leadtime  to  conform  with  the  additional 
photometric  requirements,  mandatory 
compliance  with  Figures  15A,  17A,  27, 
and  28  is  not  required  until  September 
1,  1994. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  economic 
impacts  of  this  rule  and  has  made  a 
determination  that  it  is  neither  major 
within  the  meaning  of  E.0. 12291  nor 
significant  under  Department  of 
Transportation  policies  and  procedures. 
Implementation  of  this  rule  will 
eliminate  the  burden  on  manufacturers 
who  would  otherwise  have  to  petition 
for  rulemaking  amendments  to  use  new 
headlamp  bulbs.  The  imposition  of  test 
points  to  maintain  sign  illumination  is 
expected  to  cause  little  quantifiable 
burden,  e.g.,  testing  for  the  five  new  test 
points  during  the  normal  course  of 
testing  for  photometric  performance.  For 
those  lamp  manufacturers  who  have 
chosen  to  produce  lamps  which  do  not 
provide  current  levels  of  sign 
illumination,  an  unquantifiable  but 
probably  low  level  of  cost  would  be 
imposed  for  the  updating  of  photometric 
prescriptions,  should  those  lamps  still 
be  placed  on  new  vehicles  two  years 
hence.  Thus,  headlamp  costs  should  not 
be  significantly  affected.  Since  the  rule 
does  not  have  any  significant  cost  or 
other  impacts,  preparation  of  a  full 
regulatory  evaluation  is  not  warranted. 


National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rule  for  the 
purposes  of  the  National  Environmental 
Policy  Act.  It  is  not  anticipated  that  the 
rule  will  have  a  significant  effect  upon 
the  environment.  The  design  and 
composition  of  headlamps  or  light 
sources  will  not  change  fiom  those 
presently  in  production. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  rule  in  relation  to  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  Accordingly, 
no  regulatory  flexibility  analysis  has 
been  prepared.  Manufacturers  of  motor 
vehicles,  headlamps,  and  light  sources, 
those  affected  by  the  rule,  are  generally 
not  small  businesses  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  Further,  small  organizations  and 
governmental  jurisdictions  will  be 
significantly  affected  only  if  the  price  of 
new  vehicles,  headlamps,  and  light 
sources  is  more  than  minimally 
impacted.  This  will  not  occur  since,  as 
noted  above,  the  agency  believes  that 
almost  all  current  headlamps  and  light 
sources  are  designed  to  meet  the 
proposed  photometric  requirements. 

Executive  Order  12612  (Federalism) 

This  rule  has  also  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  NHTSA  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirement  associated  with  this  rule 
has  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  44  U.S.C.  chapter  35.  The  0MB 
control  number  is  2127-0563. 

List  of  Subjects 
49  CFR  Part  564 

Motor  vehicle  safety.  Motor  vehicles. 
49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  564— (ADDED] 

1.  In  consideration  of  the  foregoing,  a 
new  part  564  is  added  to  read  as 
follows: 

PART  564— REPLACEABLE  UGHT 
SOURCE  INFORMATION 

Soc 

564.1  Scope. 


Sec. 

564.2  Purpose. 

564.3  Applicability. 

564.4  Definitions. 

564.5  Reporting  requirements. 

Appendix  A — Information  To  Be  Submitted 
for  Replaceable  Light  Sources 

Authority:  15  U.S.C  1392, 1401, 1403, 

1407;  delegation  of  authority  at  49  CFR  1.50. 

§  564.1  Scope. 

This  part  requires  manufacturers  of 
original  equipment  replaceable  light 
sources  used  in  motor  vehicle 
headlighting  systems  to  submit 
dimensional,  electrical  specification, 
and  marking/designation  information  as 
specified  in  this  pent. 

§564.2  Purpose. 

The  purpose  of  this  part  is  to  ensure 
the  availability  to  replacement  light 
source  manufacturers  of  the 
manufacturing  specifications  of  original 
equipment  li^t  sources  and  thus  ensure 
also  that  replacement  light  sources  are 
interchangeable  with  original 
equipment  light  sources  and  provide 
equivalent  performance,  and  that 
redesigned  or  newly  developed  light 
.sources  are  designated  as  distinct  and 
different  and  noninterchangeable  with 
previously  existing  light  sources. 

§564.3  Applicability. 

This  part  applies  to  manufacturers  of 
replaceable  light  sources  that  are  used 
as  original  equipment  in  motor  vehicle 
headlighting  systems. 

§564.4  Definitions. 

All  terms  defined  in  the  Act  and  the 
regulations  and  standeirds  issued  under 
its  authority  are  used  as  defined  therein. 

§564.5  Reporting  requirements. 

(a)  Each  manufacturer  of  a  replaceable 
light  source  used  as  original  equipment 
in  a  headlighting  system  on  a  motor 
vehicle,  other  than  a  replaceable  light 
source  meeting  the  requirements  of 
subparagraphs  (a)  through  (e)  of 
paragraph  S7.7  of  §  571.108  of  this 
chapter,  shall  furnish  the  information 
specified  in  appendix  A  of  this  part  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Attn:  Replaceable  Light  Source 
Docket. 

(b)  The  manufacturer  shall  submit  the 
information  specified  in  appendix  A  of 
this  part  not  later  than  60  days  before  it 
intends  to  begin  the  manufacture  of  the 
replaceable  light  source  to  which  the 
information  applies.  Each  submission 
shall  consist  of  one  original  set  of 
information  and  10  legible  reproduced 
copies,  all  on  8V2  by  11-inch  paper. 
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(c)  The  Administrator  shall  promptly 
review  each  submission,  and  inform  the 
manufacturer  not  later  than  30  days 
after  its  receipt  whether  the  submission 
has  been  accepted.  The  Administrator 
shall  not  accept  any  submission  that 
does  not  contain  all  the  information 
specified  in  Appendix  A  of  this  part,  or 
if  the  information  indicates  that  it  is  . 
interchangeable  with  any  light  source 
for  which  information  has  been  filed,  or 
with  any  standardized  replaceable  light 
source  specified  in  section  571.108  of 
this  title. 

(d)  Information  submitted  under  this 
section  is  made  available  by  NHTSA  for 
public  inspection  not  later  than  the  date 
on  which  a  vehicle  equipped  with  a 
new  or  revised  replaceable  light  source 
is  offered  for  sale. 

Appendix  A — Information  To  Be 
Submitted  for  Replaceable  Light 
Sources 

I.  Filament  Position  Dimensions  and 
Tolerances  Using  Either  Direct  Filament 
Dimensions  or  the  Three  Dimensional 
Filament  Tolerance  Box 

A.  Lower  beam  filament  dimensions  or 
filament  tolerance  box  dimensions  and 
relation  of  these  to  the  bulb  base  reference 
plane  and  centerline. 

1.  Axial  location  of  the  filament  centerline 
or  the  filament  tolerance  box  relative  to  the 
bulb  base  reference  plane. 

2.  Vertical  location  of  the  filament 
centerline  or  the  filament  tolerance  box 
relative  to  the  bulb  base  centerline. 

3.  Transverse  location  of  the  filament 
centerline  or  the  filament  tolerance  box 
relative  to  the  bulb  base  centerline. 

4.  Filament  tolerance  box  dimensions,  if 
used. 

B.  Upper  beam  filament  dimensions  or  the 
filament  tolerance  box  dimensions,  and 
relation  of  these  to  the  bulb  base  reference 
plane  and  centerline. 

1.  Axial  location  of  the  filament  centerline 
or  the  filament  tolerance  box  relative  to  the 
bulb  base  reference  plane. 

2.  Vertical  location  of  the  filament 
centerline  or  the  filament  tolerance  box 
relative  to  the  bulb  base  centerline. 

3.  Transverse  location  of  the  filament 
centerline  or  the  filament  tolerance  box 
relative  to  the  bulb  base  centerline. 

4.  Filament  tolerance  box  dimensions,  if 
used. 

C.  If  the  replaceable  light  source  has  both 
a  lower  beam  and  an  upper  beam  filament, 
the  dimensional  relationship  between  the 
two  filament  centerlines  or  the  filament 
tolerance  boxes  may  be  provided  instead  of 
referencing  the  upper  beam  filament 
centerline  or  filament  tolerance  box  to  the 
bulb  base  centerline  or  reference  plane. 

11.  Dimensions  Pertaining  to  Filament 
Capsule  and  Capsule  Supports 

A.  Maximum  length  from  bulb  base 
reference  plane  to  tip  of  filament  capsule. 

B.  Maximum  radial  distances  from  bulb 
base  centerline  to  periphery  of  filament 
capsule  and/or  supports. 


C.  Location  of  black  cap  relative  to  low 
beam  filament  centerline,  filament  tolerance 
box  or  other  to-be-specified  reference. 

D.  Size,  length,  shape,  or  other  pertinent 
features  and  dimensions  for  providing 
undistorted  walls  for  the  filament  capsule. 

III.  Bulb  Base  Interchangeability  Dimensions 
and  Tolerance 

A.  Angular  locations,  diameters,  key/ 
keiyway  sizes,  and  any  other 
interchangeability  dimensions  for  indexing 
the  bulb  Ime  in  Ae  bulb  holder. 

B.  Diameter,  width,  depth,  and  surface 
finish  of  seal  groove,  surface,  or  other 
pertinent  sealing  features. 

C.  Diameter  of  the  bulb  base  at  the  interface 
of  the  base  and  its  perpendicular  reference 
surface. 

D.  Dimensions  of  features  related  to 
retention  of  the  bulb  base  in  the  bulb  holder 
such  as  tabs,  keys,  keyways,  surfaces,  etc. 

rV.  Bulb  Holder  Interchangeability 
Dimensions  and  Tolerance 

A.  Mating  angular  locations,  diameters, 
key/keyway  sizes,  and  any  other 
interchangeability  dimensions  for  indexing 
the  bulh  base  in  the  bulb  holder. 

B.  Mating  diameter,  width,  depth,  and 
siuface  finish  of  seal  groove,  surface,  or  other 
pertinent  sealing  features. 

C  Mating  diameter  of  the  bulb  holder  at 
the  interface  of  the  bulb  base  aperture  and  its 
perpendicular  reference  surface. 

D.  Mating  dimensions  of  features  related  to 
retention  of  the  bulb  base  in  the  bulb  holder 
such  as  tabs,  keys,  keyways,  siufaces,  etc. 

V.  Wiring  Harness  Connector  to  Bulb  Base 
Interchangeability  Dimensions  and 
Tolerances 

A.  Maximum  depth  of  harness  connector 
insertion  into  bulb  base. 

B.  Location  of  electrical  pins  in  bulb  base. 
C  Dimensions  of  electrical  pins  in  bulb 

base — length,  diameter,  width,  thickness  and 
etc. 

D.  Fit  of  harness  coimector  into  bulb  base 
providing  all  necessary  dimensions,  key/ 
keyway  controls,  and  dimensions,  tapers  etc. 

E.  Dimensions  and  location  of  locking 
features  for  wiring  harness  connector  to  bulb 
base. 

F.  Identification  of  upper  beam,  lower 
beam,  and  common  terminals. 

VI.  Seal  Specifications  (if  replaceable  light 
source  is  intended  to  be  of  a  sealed  base 
design) 

A.  Type. 

B.  Material. 

C  Dimensions. 

Vn.  Electrical  Specifications  for  Each 
Filament  at  12.8  Volts 

A.  Maximum  power  (in  watts). 

B.  Luminous  Flux  with  tolerance  (in 
lumens)  with  black  cap  if  so  equipped, 
meastued  in  accordance  with  the  document: 
Illuminating  Engineering  Society  of  North 
America,  LM-45'.  lES  Approved  Method  for 
Electrical  and  Photometric  Measurements  of 
General  Service  Incandescent  Filament 
Lamps  (April  1980). 


VIII.  Bulb  Markings/Designation — ANSI 
Number,  ECE  Identifier.  Manufacturer's  Part 
Number,  Individually  or  in  Any  Combination 

IX.  All  Other  Dimensions  or  PerfcHinance 
Specifications  Necessary  for 
Interchangeability  Purposes  Not  Listed 
Above 

PART  571— {AMENDED] 

2.  The  authority  citation  for  part  571 
continues  to  read  as  follows; 

Authority:  15  U.S.C  1392, 1401, 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

§571.108  [Amended] 

3.  In  §  571.108  Motor  Vehicle  Safety 
Standard  No.  108,  Lamps  Reflective 
Devices  and  Associated  Equipment, 
section  S4,  the  definition  of  Replaceable 
bulb  headlamp  is  amended  by  removing 
the  word  “standardized”. 

4.  In  section  S4,  the  definition  of 
Standardized  replaceable  light  source  is 
removed  and  a  new  definition 
Replaceable  light  source  is  added  in 
alphabetical  order  to  read: 

Replaceable  light  source  means  an 
assembly  of  a  capsule,  base,  and 
terminals  that  is  designed  to  conform  to 
the  requirements  of  paragraph  S7.7  of 
this  standard. 

5  and  6.  Paragraph  S7.1  is  revised  to 
read:  S7.1  Each  passenger  car, 
multipurpose  passenger  vehicle,  truck, 
and  bus  ^all  be  equipped  with  a 
headlighting  system  designed  to 
conform  to  &e  requirements  of  S7.3, 
S7.4.  S7.5,  or  S7.6,  except  that  Tables  1 
and  2  of  SAE  J579  DEC84  and  Figures 
15  and  17  shall  not  apply  to  any  such 
vehicle  manufactured  on  and  after 
September  1, 1994,  and  Figures  27, 28, 
15A  and  17A  shall  apply  in  lieu  thereof. 

7.  Paragraph  S7.2(d)  is  added  to  read: 
(d)  Unless  stated  otherwise,  a  tolerance 
of  ->■/-  V4  degree  is  permitted  during 
photometric  performance  tests  for  any 
headlamp  or  beam  contributor,  and  the 
test  points  10U-90U  shall  be  measured 
from  the  normally  exposed  surface  of 
the  lens  face.  The  term  ‘aiming  plane’ 
means  ‘aiming  reference  plane’  or  an 
appropriate  vertical  plane  defined  by 
the  manufacturer  as  required  in  S7.7.1. 

8.  Paragraph  S7.3.2(a)(3)  is  revised  to 
read:  (3)  In  paragraphs  4.5.2  and  5.1.6, 
the  words  “either  Table  2  of  SAE  J579 
DEC84  or  Fi^e  28  of  Motor  Vehicle 
Safety  Standud  No.  108”  are 
substituted  for  “Table  3”. 

9.  Paragraph  S7.3.3(a)  is  revised  to 
read:  (a)  the  requirements  of  paragraphs 
S7.3.2  (a)  through  (c).  except  that  the 
substitutions  for  Table  3  in  paragraph 
S7.3.2(aM3)  are  either  Table  1  of  SAE 
J579  DEC84  or  Figure  27. 

10.  Paragraph  S7.3.4  is  revised  to 
read:  S7.3.4  Type  C  Headlighting 
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System.  A  type  C  headlighting  system 
consists  of  two  Type  iCl  and  two  Type 
2Cl  headlamps  and  associated 
hardwrare,  which  are  designed  to 
conform  to  the  requirements  of 
paragraph  S7.3.2  (a)  through  (d),  except 
that  the  substitutions  for  Table  3  in 
paragraph  S7. 3.2(a)(3)  are  either  Table  2 
of  SAE  J579  DEC84  or  Figure  28. 

11.  Paragraph  S7 .3.5(a)  is  revised  to 
read:  (a)  A  Type  D  headlighting  system 
consist^  of  two  Type  2D1  headl^ps 
and  associated  hardware,  which  are 
designed  to  conform  to  the  requirements 
of  paragraph  S7.3.2  (a)  through  (c), 
except  that  the  substitutions  for  Table  3 
in  paragraph  57 .3.2(a)(3)  are  either 
Table  1  of  SAE  J579  DEC84  or  Figure  27. 

12.  Paragraph  S7.3.6(a)  is  revis^  to 
read:  (a)  A  Ty^  E  headlighting  system 
consists  of  two  Type  2£l  headlamps 
and  associated  hardware,  which  are 
designed  to  conform  to  the  requirements 
of  paragraph  57.3.2  (a)  through  (c), 
except  that  the  substitutions  for  Table  3 
in  paragraph  S7.3.2(a)(3)  are  either 
Table  1  of  SAE  |579  D£C84  or  Figure  27. 

13.  Paragraplu  S7.3.7(b).  S7.4(a)(l)  (i) 
and  (ii).  S7.4(bM3).  S7.5(e)(3)  (i)  and  (ii). 
and  510  (a)  and  (b)  are  amended  by 
adding  the  words  “or  Figure  15 A”  after 
the  words  “Figure  15”. 

14.  In  paragraph  S7.36(b).  the  last 
sentence  is  revised  to  re^d:  “In 
paragraph  4.5.2.  the  words  ‘either  Table 
2  of  SAE  JS79  OECB4.  or  Figure  28’  are 
substitute  fm  the  words  ‘Table  3’  ”. 

15.  Paragraph  S7.3.9(a)  is  revised  to 
read:  (a)  Paragraphs  57.3.8  (a)  through 
(d)  except  that  in  paragraph  S7.3.8(b). 
the  sub^itutes  for  Table  3  are  Table  1 
of  SAE  )579  I£C84  or  Figure  27. 

16.  Paragraph  S7.4(a)(l)(iii)  is  revised 
to  read:  (iii)  Table  2  of  SAE  Standard 
)579  DEC84  or  Figure  28. 

17.  Paragraphs  S7.4(a)(2)(i), 
S7.S(eK2)(U  (A)  and  (B).  and 
S7.5(eK2)(ii)  (A)  and  (B)  are  amended  by 
adding  the  vror^  “or  Figure  17A“  after 
the  words  “Figure  17”. 

18.  Paragraph  S7.4(aK2)(ii)  is 
amended  ^  adthng  the  wor^  “or 
Figure  27”  after  the  words  “Table  1  of 
SAE  J579  DECe4”. 

19.  Paragraph  S7.4(d)  is  removed,  and 
paragraph  S7.4(e).  (f).  (g).  (h),  and  0) 
are  redesigndled  (d).  (e).  (Q,  (^,  and  ^) 
respectively. 

20.  In  paragraph  S7.5(b),  the  phrase 
“paragraphs  (c)  throu^  (e)  of  this 
section”  is  revved  to  read 
“subparagraphs  (c)  through  (e)  of  this 
paragraph”, 

21.  Paragraph  S7.5(c)  is  revised  to 
read:  (c)  The  last  requirements  of 
sections  4.1, 4.1.4,  performance 
requireraeUs  of  section  5.1.4  of  SAE 
J1383  ARMS,  Bsfng  the  frfiotaiinetTic 


requirements  specified  in  subparagraphs 
(d)  and  (e)  of  this  paramaph. 

22.  Paragraph  S7.5(a]  is  revised  to 
read:  (d)  For  a  headlamp  equipped  with 
dual  fil^ent  replaceable  light  sources, 
the  following  requirements  apply: 

23.  Paragraphs  S7.5(d)(2),  and 
S7.5(e)(l)  are  amended  by  adding  the 
word  “replaceable”  between  the  words 
“two”  and  “light.” 

24.  Paragra]^  S7.5(d)(2)(i)(A)(})  is 
revised  to  read:  (1)  The  lower  beam 
requirements  of  Table  1  of  SAE 
Standard  J579  DEC84  if  the  light  sources 
in  the  headlamp  system  are  Type  HBl, 
or  Type  HB5,  or  any  combination  of  the 
two;  or  the  lower  beam  requirements  of 
Table  1  of  SAE  Standard  ]579  DEC84  or 
Figure  27  if  the  light  sources  in  the 
headlamp  system  are  any  combination 
of  dual  filament  replace^le  light 
sources  other  than  Type  HB2. 

25.  Paragraph  S7.5(a)(2)(i)(A)(2)  is 
revised  to  read:  (2)  The  lower  beam 
requirements  of  Figure  17  or  Figure 
17A,  if  the  light  sources  are  Type  HB2, 
or  any  dual  lament  replaceable  light 
source  other  than  Type  HBl  and  Type 
HB5:  or 

26.  Paragraph  S7.5(d)(2)(i}(B)  is 
revised  to  read:  (B)  By  boA  light  sources 
in  the  headlamp,  designed  to  conform  to 
the  lower  beam  requirements  specified 
above. 

27.  Paragraph  S7.S(d)(2)(u)(AK2)  is 
revised  to  read:  (2)  the  upper  beam 
requirements  of  Figure  17  or  Figure 
17A,  if  the  light  sources  are  Type  HB2, 
or  any  dual  filament  replaceable  light 
source  other  than  Type  HBl  and  Type 
HB5:  or 

28.  Paragraph  S7.5(d)(2)(ii)(B)  is 
revised  to  road:  (B)  By  both  light  sources 
in  the  headlamp,  designed  to  conform  to 
the  upper  beam  requiremmits  specified 
above. 

29.  Paiagraj^  S7.S(dH3)  is  amended 
by  adding  the  word  “replaceable” 
between  the  words  “single”  and  “light.” 

30.  Paragraph  S7.5(d)r3)(i)(A)  is 
revised  to  lee^:  (A)  The  lower  beam 
requirements  of  Table  1  of  SAE 
Standard  JS79  [ffiC84  if  the  light  sources 
in  the  headlamp  system  are  T^pe  HBl 
or  Type  HB5  or  any  combination  of  the 
two;  or  the  lower  l^am  requirements  of 
Table  1  of  SAE  Standard  J579  DEC84  or 
Figure  27  if  the  light  sources  in  the 
headlamp  system  are  any  combination 
of  dual  filament  light  sources  other  than 
Type  HB2;  ot 

31.  Para^^aph  S7.5(d)(3)(iKB)  is 
revised  to  rea^  (B)  Ihe  lowra  beam 
requiraments  of  Figure  IS  or  Figure 
15A,  if  the  li^  sources  are  Tyi^  HB2. 
or  dud  filamant  l^t  sources  o^er  than 
Type  HBl  and  Ty^  HK.  The  lens  of 
ea(±  such  headlamp  be  marked 
with  the  letter  "L”. 


32.  Paragraph  S7.5(d)(3)(ii}(A)  is 
revised  to  read:  (A)  The  upper  beam 
requirements  of  Table  1  of  SAE 
Standard  J579  DEC84  if  the  light  sources 
in  the  headlamp  system  are  Type  HBl 
or  Type  HB5  or  any  combination  of  the 
two;  or  the  upper  beam  requirements  of 
Table  1  of  SAE  Standard  J579  DEC84  or 
Figure  27  if  the  light  sources  are  any 
combination  of  dual  filament  light 
sources  other  than  Type  HB2;  or 

33.  Paragraph  S7.5(a)(3)(ii)(B)  is 
revised  to  read:  (B)  The  upper  Wm 
requirements  of  Figure  15  or  Figure 
15A.  if  the  light  sources  are  Type  HB2, 
or  dual  filament  light  sources  other  then 
Type  HBl  and  Type  HB5.  The  lens  of 
each  such  headlamp  shall  be  marked 
wiA  die  letter  “U”. 

34.  Pflragraph  S7.5(e)  is  amended  by 
adding  the  w^  “replaceable"  between 
the  words  “of  and  “light”. 

35.  Paragraph  S7.5(eT(2)  is  revised  to 
read:  (2)  The  lower  and  upper  beams  of 
a  headlamp  S3rstem  consisting  of  two 
lamps,  eaoi  containing  a  combination  of 
two  replaceable  light  sources  (other  than 
those  combinations  specified  in 
subparagraph  (d)  of  tfos  paragraph)  shall 
be  provided  only  as  follows: 

36.  Paragraph  S7.5(e)(3)  k  revised  to 
read:  (3)  The  lower  and  upper  becuns  of 
a  heedl^p  system  cmisisting  of  four 
lamps,  using  any  combination  of 
replaceable  light  sources  except  those 
specified  in  subpan^raph  (d)  of  this 
paragraph,  each  lamp  containing  only  a 
single  replaceable  li^t  source,  shall  be 
provided  only  as  follows: 

37.  In  paragraph  S7.5(f),  the  phrase 
“paragraphs  (d)  and  (e)  of  this  section” 
is  revised  to  read  “subparagraphs  (d) 
and  (e)  of  diis  paragraph”. 

38.  Paia^pn  S7.5(^  is  revised  to 
read:  (g)  The  lens  of  each  replace^le 
bulb  headlamp  shall  bear  permanent 
marking  in  front  of  each  replaceable 
light  source  %vith  which  it  is  equipped 
that  states  the  HB  Type,  if  the  light 
source  is  designed  to  conform  to 
subparagraphs  (a)  through  (e)  of 
paragraph  S7.7,  or  the  bulb  marking/ 
designation  provided  in  compliance 
with  Section  Vm  of  appendix  A  of  part 
564,  if  the  light  source  is  designed  to 
conform  to  subpars^ph  (g)  of 
para^ph  S7.7.  No  mmking  need  be 
provid^  if  the  only  replac^lile  ligjit 
source  in  &a  headlamp  is  Type  HBl. 

39.  Par^raph  S7.7  is  ammcfod  by 
removing  the  vrords  ”StBndardized”  and 
“standai^aed.” 

40.  Paragraph  S7.7(a)  is  amended  by 
adding  the  following  santmice  at  the  end 
thereof:  (a|*  *  *  A  gmwal  tolerance 
shall  ap^y  to  Figure  3  m  follows: 

0.004  in.  (0.10  mm)  to  ail  linear 
dimensions  and  1  degree  00  minutes  to 
all  angular  dimensitms  except  for 
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referenced  dimensions  and  unless 
otherwise  speciHed. 

41.  Paragraphs  S7.7  (f),  (g),  (h),  (i),  (j), 
and  (k)  are  removed,  and  new 
paragraphs  S7.7  (f),  (g),  (h).  (i),  (j)  and 
(k)  are  added  to  read; 

(f)  Each  replaceable  light  source 
designed  to  conform  to  subparagraphs 
(a)  through  (e)  of  this  paragraph  shall  be 
marked  with  the  symbol  DOT  and  with 
a  name  or  trademark  in  accordance  with 
S7.2.  In  addition,  the  base  of  each  such 
light  source  shall  be  marked  with  its  HB 
Type  designation. 

(g)  Any  other  replaceable  light  source 
shall  be  designed  to  conform  to  the 
dimensions  and  electrical  specifications 
furnished  with  respect  to  it  pursuant  to 
part  564  of  this  chapter. 

(h)  Each  replaceable  light  source 
designed  to  conform  to  subparagraph  (g) 
of  this  paragraph,  shall  be  marked  with 
the  bulb  marking  designation  specified 
for  such  light  source  in  compliance  with 
Section  VIII  of  Appendix  A  of  part  564 
of  this  chapter,  with  the  symbol  DOT, 
and  with  a  name  or  trademark  in 
accordance  with  S7.2. 

(i)  The  filament  of  a  replaceable  light 
source  shall  be  seasoned  before 
measurement  of  maximum  power  and 
luminous  flux.  Such  measurement  shall 
be  made  with  the  direct  current  test 
voltage  regulated  within  one  quarter  of 
one  percent.  The  test  voltage  shall  be 
design  voltage,  12.8v.  The  measurement 
of  luminous  flux  shall  be  in  accordance 
with  the  Illuminating  Engineering 


Society  of  North  America,  LM-45;  lES 
Approved  Method  for  Electrical  and 
Photometric  Measurements  of  General 
Service  Incandescent  Filament  Lamps 
(April  1980),  shall  be  made  with  the 
black  cap  installed  on  Type  HBl,  Type 
HB2,  Type  HB4,  and  Type  HB5,  and  on 
any  other  replaceable  li^t  source  so 
designed,  and  shall  be  made  with  the 
electrical  conductor  and  light  source 
base  shrouded  with  an  opaque  white 
colored  cover,  except  for  the  portion 
normally  located  within  the  interior  of 
the  lamp  housing.  The  measurement  of 
luminous  flux  for  the  Types  HB3  and 
HB4  shall  be  with  the  base  covered  with 
a  white  cover  shown  in  Figures  19-1 
and  20-1.  The  white  covers  are  used  to 
eliminate  the  likelihood  of  incorrect 
lumen  measurement  that  will  occur 
should  the  reflectance  of  the  light 
source  base  and  electrical  connector  be 
low. 

(])  The  capsule,  lead  wires  and/or 
terminals,  and  seal  on  each  Type  HBl, 
Type  HB3,  Type  HB4,  and  Type  HB5 
light  source,  and  on  any  other 
replaceable  light  source  which  uses  a 
seal,  shall  be  installed  in  a  pressure 
chamber  as  shown  in  Figure  25  so  as  to 
provide  an  airtight  seal.  The  diameter  of 
the  aperture  in  Figure  25  on  a 
replaceable  light  source  designed  to 
conform  to  subparagraph  (e)  of  this 
paragraph  shall  be  that  figure  furnished 
for  such  light  source  in  compliance  with 
section  IV.8  of  appendix  A  of  part  564 


of  this  chapter.  An  airtight  seal  exists 
when  no  air  bubbles  appear  on  the  low 
pressure  (connector)  side  after  the  light 
source  has  been  immersed  in  water  for 
one  minute  while  inserted  in  a 
cylindrical  aperture  specified  for  the 
fight  source,  and  subjected  to  an  air 
pressure  of  70kPa  (10  P.S.I.G.)  on  the 
glass  capsule  side. 

(k)  After  the  force  deflection  test 
conducted  in  accordance  with  S9,  the 
permanent  deflection  of  the  glass 
envelope  shall  not  exceed  0.005  in. 

(0.13  mm)  in  the  direction  of  the 
applied  force. 

42.  Paragraph  S9  is  retitled 
"Deflection  test  for  replaceable  light 
sources",  and  is  amended  by  adding  the 
following  sentence  at  the  end  thereof: 
S9.  *  *  *  Distance  ‘A’  for  replaceable 
light  sources  designed  to  conform  to 
paragraph  S7.7(g)  shall  be  the 
dimension  listed  for  its  type  as  specified 
in  part  564  of  this  chapter,  appendix  A, 
section  I.A.I  if  the  light  source  has  a 
lower  beam  filament,  or  as  specified  in 
section  l.B.I  if  the  li^t  source  has  only 
an  upper  beam  filament. 

43.  Figure  26  is  revised  as  indicated 
below. 

44.  Figures  15A,  17A,  27,  and  28  are 
added  as  set  forth  below. 

Issued  on:  January  6, 1993. 

Marian  C  Blakey, 

Administrator. 
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FIGURE  15X 

PHOTOMETRIC  TEST  POIMT  VALDES 
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FIGURE  17A 

PHOTOMETRIC  TEST  POINT  VALUES 
2-LAMP  SYSTEM 
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FIGURE  27 


PHOTOMETRIC  TEST  POINT  VALUES 
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FIGURE  28 

rOMETRIC  TEST  POINT  VALUES 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  euxf  regulatkxis.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  723 

RIN  0560-AC81 

National  Marketing  Quotas  for  Fire- 
cured  (Type  21),  Fire-cured  (Types  22 
&  23),  Dark  air-cured  (Types  35  &  36), 
Virginia  Sun-cured  (T ype  37),  Cigar- 
filler  (Type  46)  and  Cigar-filler  and 
Cigar-binder  (Types  42-44  &  53-55) 
Tobaccos 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service  (USDA). 

ACTION:  Proposed  rule.  ^ _ 

SUMMARY:  The  Secretary  of  Agriculture 
(the  Secretary)  is  required  by  the 
Agricultural  Adjustment  Act  of  1938 
(the  Act),  as  amended,  to  proclaim  by 
March  1, 1993,  national  marketing 
quotas  for  cigar-filler  (type  46)  and 
cigar-filler  and  binder  (types  42-44  & 
53-55)  tobaccos  for  the  1993-94, 1994- 
95,  and  1995-96  marketing  years  (MY’s) 
and  to  determine  and  announce  the 
amounts  of  the  national  marketing 
quotas  for  fire-cured  (type  21),  fire- 
cured  (types  22  &  23),  dark  air-cured 
(types  35  &  36),  Virginia  sun-cured  (type 
37),  and  cigar-filler  (type  46)  cigar-filler 
and  cigar-binder  (types  42-44  &  53-55) 
kinds  of  tobacco  for  the  1993-94 
marketing  year.  The  public  is  invited  to 
submit  written  comments,  views,  and 
recommendations  concerning  the 
determination  of  the  national  marketing 
quotas  for  such  kinds  of  tobacco,  the 
conduct  of  the  referenda,  and  other 
related  matters  which  are  discussed  in 
this  proposed  rule. 

OATES:  Comments  must  be  received  on 
or  before  February  5, 1993,  in  order  to 
be  assured  consideration. 

ADDRESSES:  Send  comments  to  the 
Deputy  Administrator,  Policy  Analysis, 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  United 
States  Department  of  Agriculture 
(USDA),  room  3090,  South  Building, 


P.O.  Box  2415,  Washin^on,  DC  20013- 
2415.  All  written  submissions  will  be 
made  available  for  public  inspection 
from  8:15  a.m.  to  4:45  p.m.,  Monday 
through  Friday,  except  holidays,  in 
room  3739,  South  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Tarczy,  Agricultural 
Economist,  Tobacco  and  Peanuts 
Analysis  Division,  ASCS,  room  3739, 
South  Building,  P.O.  Box  2415, 
Washington,  DC  20013-2415,  202-720- 
8839.  The  Preliminary  Regulatory 
Impact  Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  implementing 
each  option  is  available  on  request  from 
Robert  L.  Tarczy. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  classified  “not  major.”  The 
matters  under  consideration  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  Major  increases  in  costs  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  the 
environment,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778,  Civil  Justice  Reform.  The 
provisions  of  the  proposed  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  notice  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 


Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
ASCS  is  not  required  by  5  U.S.C.  553  or 
any  provision  of  law  to  publish  a  notice 
of  proposed  rulemaking  with  respect  to 
the  subject  matter  of  this  rule. 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Paperwork  Reduction  Act 
Requirements 

The  amendments  to  7  CFR  part  723 
set  forth  in  this  proposed  rule  do  not 
contain  any  new  or  revised  information 
collection  requirements  that  require 
clearance  through  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35.  The 
information  collection  requirements 
contained  in  the  current  regulations  at 
7  CFR  part  723  have  been  approved 
through  August  31, 1995,  by  the  Office 
of  Management  and  Budget  under  the 
provisions  of  44  U.S.C.  Chapter  35,  and 
assigned  OMB  No.  0560-0058.  Public 
reporting  burden  for  these  collections  is 
estimated  to  average  7  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  the  information 
collection  requirements,  including 
suggestions  for  reducing  the  burden,  to 
the  Department  of  Agriculture, 
Clearance  Officer,  OIRM,  room  404-W, 
Washington,  DC  20250;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (OMB  No. 
0560-0058),  Washington,  DC  20503. 

Regulatory  Reform:  Less  Burdensome 
or  More  Efficient  Alternatives 

USDA  is  committed  to  carrying  out  its 
statutory  and  regulatory  mandates  in  a 
manner  that  best  serves  the  public 
interest.  Therefore,  where  legal 
discretion  permits,  USDA  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create,  jobs,  are 
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minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  USDA  is  committed  to 
issuing  regulations  that  maximize  net 
benefits  to  society  and  minimize  costs 
imposed  by  those  regulations.  This 
principle  is  articulated  in  President 
Bush’s  January  28, 1992,  memorandum 
to  agency  heads,  and  in  Executive 
Orders  12291  and  12498.  USDA  applies 
this  principle  to  the  full  extent  possible, 
consistent  with  law. 

USDA  has  developed  and  reviewed 
this  regulatory  proposal  in  accordance 
with  these  principles.  Nonetheless, 

USDA  believes  that  public  input  f^m 
all  interested  persons  can  be  invaluable 
to  ensuring  that  the  final  regulatory 
product  is  minimally  burdensome  and 
maximally  efficient.  Therefore,  USDA 
specifically  seeks  comments  and 
suggestions  fiom  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burdensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  rule. 

Statutory  Background 

Section  312(b)  of  the  Act  provides 
that  the  Secretary  shall  determine  and 
announce,  no  later  than  March  1, 1993, 
with  respect  to  kinds  of  tobacco 
specified  in  this  proposed  rule,  the 
amount  of  the  national  marketing  quota 
which  will  be  in  effect  for  MY  1993  in 
terms  of  the  total  quantity  of  tobacco 
which  may  be  marketed  that  will  allow 
a  supply  of  each  kind  of  tobacco  equal 
to  the  reserve  supply  level. 

Section  312(c)  of  the  Act  provides  that 
the  Secretary  is  required  to  conduct, 
within  30  days  after  proclamation  of 
national  marketing  quotas  for  cigar-filler 
(type  46)  and  cigar-filler  and  cigar- 
binder  (types  42-44  &  53-55)  tobaccos, 
referenda  of  farmers  engaged  in  the  1992 
production  of  each  kind  of  tobacco 
(1988  in  the  case  of  cigar-filler  (type  46)) 
to  determine  whether  they  favor  or 
oppose  marketing  quotas  for  MY’s  1993, 
1994,  and  1995.  Producers  of  cigar-filler 
(type  46)  tobacco  disapproved 
marketing  quotas  for  the  1992-94  years 
in  March  of  1992  (57  FR  47448). 
However,  since  that  disapproval  was  the 
first  such  disapproval  since  1952, 
marketing  quotas  must  be  proclaimed 
for  the  1993-95  period.  For  cigar-filler 
and  binder  (types  42-44  &  53-55) 
tobacco,  MY  1992  is  the  last  year  of  the 
three  consecutive  MY’s  for  which 
marketing  quotas  previously  proclaimed 
will  be  in  effect. 

If  more  than  one-third  of  the  farmers 
voting  in  a  referendum  for  a  kind  of 
tobacco  oppose  the  quotas,  the  results 


shall  be  proclaimed  by  the  Secretary 
and  the  national  marketing  quotas  so 
proclaimed  shall  not  become  effective, 
W  the  results  shall  in  no  way  affect  or 
limit  the  subsequent  proclamation  and 
submission  to  a  referendum  of  national 
marketing  quota  as  otherwise  authorized 
in  section  312. 

Section  313(g)  of  the  Act  authorizes 
the  Secretary  to  convert  the  national 
marketing  quota  into  a  national  acreage 
allotment  by  dividing  the  national 
marketing  quota  by  the  national  average 
yield  for  the  5  years  immediately 
preceding  the  year  in  which  the  national 
marketing  quota  is  proclaimed.  In 
addition,  the  Secretary  is  authorized  to 
apportion,  through  county  committees, 
the  national  acreage  allotment  to 
tobacco  producing  farms,  less  a  reserve 
not  to  exceed  1  percent  thereof  for  new 
farms,  to  make  corrections  and  adjust 
inequities  in  old  farm  allotments, 
through  the  national  factor.  The  national 
factor  is  determined  by  dividing  the 
preliminary  quota  (the  sum  of  quotas  for 
old  farms)  into  the  quota  determined  for 
the  MY  in  question  (less  the  reserve). 

Procedures  will  continue  unchanged 
for  (1)  converting  marketing  quotas  into 
acreage  allotments;  (2)  apportioning 
allotments  among  old  farms;  3) 
apportioning  reserves  for  use  in  (a) 
establishing  allotments  for  new  farms, 
and  (b)  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments;  and  (4)  holding  referenda. 

Proposed  Rule 

This  rule  proposes  to  amend  7  CFR 
part  723,  subpart  A  to  include  1993-crop 
national  marketing  quotas  for  fire-cured 
(type  21),  fire-cured  (types  22  &  23), 
dark  air-cured  (types  35  &  36),  Virginia 
sun-cured  (type  37),  cigar-filler  (type 
46),  and  cigar-filler  and  cigar-binder 
(types  42-44  &  53-55)  tobaccos.  These 
six  kinds  of  tobacco  account  for  about 
3  percent  of  total  U.S.  tobacco 
production.  Accordingly,  comments  are 
requested  concerning  the  establishment 
of  the  national  marketing  quotas  for  the 
following: 

(1)  Fire-Cured  (Type  21}  Tobacco 

The  1993-crop  national  marketing 

quota  for  fire-cured  (type  21)  tobacco 
will  range  fiom  2.5  to  3.0  million 
poimds.  This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  range  fiom  0.9  to  1.00. 

(2)  Fire  Cured  (Types  22  &  23)  Tobacco 

The  1993-crop  national  marketing 

quota  for  fire-cured  (types  22  &  23) 
tobacco  will  range  from  32  to  38  million 
pounds.  'This  range  reflects  the 
assumption  that  &e  national  acreage 
factor  will  range  from  0.95  to  1.05. 


(3)  Dark  Air-Cured  (Types  35  &•  36) 
Tobacco 

The  1993-crop  national  marketing 
quota  for  dark  air-cured  (types  35  &  36) 
tobacco  will  range  from  9.5  to  12 
million  pounds.  This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  range  from  0.90  to  1.00. 

(4)  Virginia  Sun-Cured  (Type  37) 
Tobacco 

The  1993-crop  national  marketing 
quota  for  Virginia  sun-cured  (type  37) 
tobacco  will  range  from  140,000  to 
157,000  pounds.  'This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  range  fiom  0.90  to  1.00. 

(5)  Cigar-Filler  (Type  46)  Tobacco 

The  1993-crop  national  marketing 
quota  for  cigar-filler  (type  46)  tobacco 
will  be  zero. 

Accordingly,  the  national  acreage 
factor  will  be  zero. 

(6)  Cigar-FiUer  and  Cigar-Binder  (Types 
42—44  S’  53-65)  Tobaccos 

The  1993-crop  national  marketing 
quota  for  cdgar-filler  and  cigar-binder 
(types  42-44  k  53-55)  tobth^s  will 
range  from  19  to  21  million  pounds. 

This  range  reflects  the  assumption  that 
the  national  adOage  factor  will  range 
from  0.90  to  1.00. 

List  of  Subjects  in  7  CFR  Part  723 

Acreage  allotments.  Marketing  quotas. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Tobacco. 

Accordingly,  it  is  proposed  that  7  CFR 
part  723,  subpart  A  be  amended  as 
follows: 

PART  723— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1301, 1311-1314, 
1314-1, 1314c.  1314d,  1314f,  1314h, 1315, 
1316, 1363, 1372-75, 1377-1379, 1421, 
1445-1,  and  1445-2. 

2.  Sections  723.107-112,  723.118- 
119,  and  723.121  are  added  and 
reserved  and  §§  723.113-117,  and 
723.120  are  added  to  read  as  follows: 

§723.107-112  [Reserved] 

§723.113  Fire-cured  (type  21)  tobacco. 

The  1993-crop  national  marketing 
quota  will  range  fixtm  2.5  to  3.0  miUion 
pounds. 

§723.114  Rre-cured  (types  22  &  23) 
tobaccos. 

The  1993-crop  national  marketing 
quota  will  range  firtm  32  to  38  million 
pounds. 
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§723.115  Dark  air-cured  (types  35  &  36) 
tobacco. 

The  1993-crop  national  marketing 
quota  will  range  from  9.5  to  12  million 
pounds. 

§  723.1 1 6  Sun-cured  (type  37)  tobacco. 

The  1993-crop  national  marketing 
quota  will  range  from  140,000  to 
157,000  pounds. 

§  723.1 1 7  Cigar-filler  and  cigar-binder 
(types  42-44  &  53-55)  tobacco. 

The  1993-crop  national  marketing 
quota  will  range  from  19  to  21  million 
pounds. 

§723.118-119  [Reserved] 

§  723.1 20  Cigar-filler  (type  46)  tobacco. 

The  1993-crop  national  marketing 
quota  will  be  0.0. 

§723.121  [Reserved] 

Signed  at  Washington,  DC,  January  6, 1993. 
John  A.  Stevenson, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 

IFR  Doc.  93-571  Filed  1-11-93;  8:45  am] 
BILUNG  CODE  341<MI5-M 


7  CFR  Part  781 
RIN  0560-A006 

Amendment  to  the  Regulations  For  the 
Agricultural  Foreign  Investment 
Disclosure  Act  of  1978  Regarding  Land 
Used  For  Forestry  Production. 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  purpose  of  this  proposed 
rule  is  to  amend,  for  clarification,  the 
definition  of  agricultmal  land  as  it 
pertains  to  the  reporting  requirements 
for  the  disclosure  of  foreign  investment 
in  land  used  for  forestry  production 
under  the  authority  of  the  Agricultural 
Foreign  Investment  Disclosure  Act  of 
1978  (The  Act).  The  Department  has 
reviewed  the  regulations  pertaining  to 
the  Act  and  has  determined  to  clarify  a 
possible  ambiguity  concerning  the  fact 
that  its  interpretation  of  land  used  for 
forestry  production  is  not  presently  in 
the  definition  of  agricultural  land.  The 
primary  impact  of  this  action  will  be  to 
provide  for  public  comments  with  an 
opportunity  to  clarify  and  publish  a 
revised  definition  of  agricultural  land  as 
it  relates  to  land  used  for  forestry 
production.  This  action  will  reduce 
confusion  regarding  the  reporting  of 
foreign  investment  in  agricultural  land. 
DATES:  Comments  must  be  received  on 
or  before  February  11, 1993  in  order  to 
be  assured  of  consideration. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  notice  of  proposed 
rulemaking.  Comments  should  be 
addressed  to  William  A.  Brown, 
Emergency  Operations  and  Livestock 
Programs  Division,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  United  States  Department  of 
Agriculture  (USDA),  room  4095  South 
Building,  P.O.  Box  2415,  Wellington, 

DC  20013-2.415.  All  written 
submissions  made  pursuant  to  this  rule 
will  be  made  available  for  public 
inspection  in  room  4089  South 
Building,  USDA,  between  the  hours  of 
8:15  a.m.  and  4:45  p.m.,  Monday 
through  Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Brown,  Emergency 
Operations  and  Livestock  Programs 
Division,  ASCS,  USDA,  room  4095 
South  Building,  P.O.  Box  2415, 
Washington,  E)C  20013-2415,  telephone 
202-720-6833. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  present  definition  of  agricultural 
land  at  7  CFR  781.2(b)  includes 
“forestry”  production.  ASCS  has 
interpreted  that  term  based  on  the 
definition  of  forest  land  used  by  USDA’s 
Forest  Service  definition  in  An  Analysis 
of  Land  Base  Situation  in  the  United 
States:  1989-2040,  funeral  Technical 
Report  RM-181.  TTiis  proposed  rule 
incorporates  the  Forest  Service’s 
definition  of  forest  land  as  part  of  the 
definition  of  agricultural  land  as  it 
pertains  to  land  used  for  forestry 
production. 

The  definition  of  land  used  for 
forestry  production  covers  all  stages  of 
growing  trees,  with  a  minimum  of  10 
percent  stockage  by  trees  of  any  size,  to 
qualify  for  reporting  purposes  as  it 
pertains  to  AITDA. 

This  proposed  rule  also  amends  the 
definition  of  agricultural  land  by 
referring  to  the  1987  edition  of  the 
Standard  Industrial  Classification 
Manual  instead  of  the  1972  edition. 

It  is  intended  that  this  proposed  rule 
will  provide  the  public  with  a  better 
understanding  of  the  term  agricultural 
land  as  it  pertains  to  land  used  for 
forestry  production. 

Written  comments  are  solicited 
regarding  the  above-mentioned 
definition  of  land  used  for  forestry 
production  as  part  of  the  definition  of 
agricultural  land  in  the  disclosure  of 
foreign  investment  under  the  Act. 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512- 


1  and  has  been  designated  as  “non¬ 
major.”  It  has  been  determined  that  this 
rule  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  governments  or 
geo^phical  regions;  or 

(^  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778,  Civil  Justice  Reform.  The 
provisions  of  the  proposed  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

The  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

This  proposed  rule  has  also  been 
reviewed  with  regard  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354). 
Pursuant  to  that  review,  Keith  Bjerke, 
Administrator,  ASCS,  has  certified  that 
this  proposed  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  merely  requires  reports 
to  be  filed  by  foreign  persons  owning 
U.S.  agricultural  land.  The  proposed 
rule  would  only  impact  a  small  percent 
of  foreign  investors  owning  land  used 
for  forestry  production  allowing  clearer 
and  less  burdensome  reporting 
regulations  to  be  followed  in  ^e 
reporting  process. 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  that  require  clearance  by 
the  Office  of  Management  and  Budget 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Regulatory  Reform:  Less  Burdensome 
or  More  Efficient  Alternatives 

USDA  is  committed  to  carrying  out  its 
statutory  and  regulatory  mandates  in  a 
manner  that  best  serves  the  public 
interest.  Therefore,  where  legal 
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discretion  permits,  USDA  actively  sedcs 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome,  and  are  easy  for 
the  public  to  undmstand,  use  or  comply 
with.  In  short,  USDA  is  committed  to 
issuing  regulations  that  maximize  net 
benefits  to  society  and  minimize  costs 
imposed  by  those  regulations.  This 
principle  is  articulated  in  the 
Presid^t’s  january  28, 1992, 
memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498. 
USDA  applies  this  principle  to  the  hill 
extent  possible,  consistent  with  law. 

USDA  has  developed  and  reviewed 
this  regulatory  proposal  in  accordance 
with  these  principles.  Nonetheless, 
USDA  believes  that  public  input  from 
all  interested  persons  can  be  invaluable 
to  ensuring  that  the  final  regulatory 
product  is  minimally  burdensome  and 
maximally  efficient.  Therefore,  USDA 
specifically  sedcs  comments  and 
suggest)  (ms  from  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternatives  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burdensome 
or  more  efficient  ahematives  should  be 
addressed  to  the  agency  as  provided  in 
this  notice. 

List  of  Subfects  in  7  CFR  Part  781 

Administrative  practice  and 
piocedure.  Agriculture,  Foreign 
investment  in  the  United  States, 
Penalties,  Reporting  and  recordkeeping 
recniirements. 

Accordingly,  it  is  proposed  that  7  CFR 
part  781  be  amended  as  follows: 

PART  781-^SCLOSURE  OF 
FOREIGN  INVESTMENT  IN 
AGRICULTURAL  LAND 

1.  The  authority  citation  for  7  CFR 
part  781  continues  to  read  as  follows: 

Authority:  Sec.  1-10, 92  Stat.  1266  (7 
U.S.Q  3501  et  seq.). 

2.  §  781.2(b]  is  revised  to  read  as 
follows: 

{781.2  Definitions. 
***** 

(b)  Agricultural  land.  Agricultural 
land  means  land  in  the  United  States 
used  for  forestry  production  and  land  in 
the  United  States  currently  used  for,  or, 
if  currently  idle,  land  last  used  within 
the  past  five  years,  for  fanning, 
ranching,  or  timber  production,  except 
land  not  exceeding  ten  acres  in  the 
aggregate  if  the  annual  gross  receipts 
from  the  sale  of  the  form,  rancdi,  or 
timber  products  produced  thereon  do 
not  exceed  $1,000.  Farming,  ranching, 
or  timber  production  inclw^,  but  is 
not  limited  to  activities  set  forth  in  the 


Standard  Industrial  Classification 
Manual  (1967).  Division  A,  exclusive  of 
industry  numbmrs  0711-0763, 0851,  and 
0912-0919  which  cow  animal 
trapping,  game  management,  himting 
carried  on  as  a  business  enterprise, 
trapping  carried  on  as  a  business 
enterprise  and  wildlife  management 
Land  used  for  fcnestry  production 
means  land  at  least  10  percent  stocked 
by  forest  trees  of  any  size,  including 
land  that  formerly  had  sudi  tree  cov« 
and  that  will  be  naturally  or  artificially 
regenerated.  Land  used  for  forestry 
pi^uction  includes  transiti(Hi  zones, 
such  as  areas  between  heavily  forested 
and  nonforested  lands  that  are  at  least 
10  percent  stocked  with  forest  trees,  and 
forest  areas  adjacent  to  urban  and  built- 
up  lands.  Also  included  are  pinyon- 
juniper  and  chaparral  areas  in  the  WesL 
and  afforested  areas.  The  minimum  area 
for  classification  of  land  used  for 
forestry  production  is  10  atnes. 
Roadside,  streamside,  and  shelterbelt 
strips  of  timber  must  have  a  minimum 
crown  width  of  120  foet  to  qualify  as 
land  used  for  forestry  production. 
Unimproved  roads  and  trails,  streams, 
and  clearings  in  forest  areas  are 
classified  as  land  used  for  forestry 
producticm  if  less  than  120  feet  in 
width. 

*  *  *  >  *  * 

Signed  at  Washington,  DC  on  January  5, 
1993. 

John  A.  Stevenson, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 

[FR  Doc.  93-568  Filed  1-11-93;  8:45  ami 
BUJJNQ  coot.  3410-06-M 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  620 
RIN  3052-AB40 

Disclosure  to  Shareholders 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  proposes  to 
amend  §  620.2(b)(3),  which  requires,  in 
part,  that  quarterly  reports  filed  with  the 
FCA  under  part  620  be  certified  by  eacdi 
member  of  the  board  of  directors  (board) 
of  filing  Farm  Credit  System  (FCS) 
institutions.  Under  the  proposed 
regulations,  at  least  one  of  the  following 
directors  of  the  board  of  a  filing 
institution  would  be  required  to  certify 
quarterly  reports  on  behalf  of  the  entire 
board:  (1)  Tlie  chairperson  of  the  board; 
(2)  the  chairpmson  of  the  audit 
committee;  or  (3)  a  director  designated 
by  the  chairperson  of  the  board.  Other 


board  meinbers  of  the  institution  would 
no  longer  be  required  to  sign  quarterly 
reports,  unless  such  directors  elect 
otherwise. 

DATES:  Written  comments  must  be 
received  on  or  before  February  11, 1993. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  (in  triplicate)  to 
Patricia  W.  DiMuzio,  Division  DinK:tor, 
Regulation  Development  Division, 

Office  of  Examination,  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Regulation  Development 
Division,  Farm  (^dit  Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tong-Ching  Chang,  Staff  Accountant, 
Technical  and  Operations  Division, 
Office  of  Examination,  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090,  (703)  88^483,  TDD 
(703)  883-4444, 
or 

William  L.  Larsen,  Senior  Attorney, 
Regulatory  Operations  Division, 

Office  of  General  Coimsel,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4020, 
TDD  (703)  883-4444. 

SUPPLEMENTARY  INFORMATION:  In 
connection  with  amendments  to  part 
620,  Disclosure  to  Shareholders, 
undertaken  to  implement  the  1987 
amendments  (Pub.  L.  100-233)  to  the 
Farm  Credit  Act  of  1971  (1971  Act),  12 
U.S.C.  2001  et  seq.,  the  FCA  amended 
§  620.2(b)(3)  to  require  each  member  of 
the  board  of  an  FCS  institution  to  certify 
quarterly  reports  filed  with  the  FCA 
within  45  days  after  the  end  of  each 
reporting  quarter.  See  56  FR  29412  (June 
27, 1991).  After  the  amended 
regulations  became  effechve  on 
September  10, 1991,  the  FCA  received 
letters  from  several  FCS  institutions 
indicating  that  requiring  directors  to 
certify  quarterly  reports  is  burdensome 
and  creates  a  logistical  problem  for  their 
quarterly  report  filings.  The  institutions 
stated  that,  due  to  the  frequency  and 
timing  of  their  board  meetings  and  the 
geographic  dispersion  of  board 
members,  directors  cannot  certify 
quarterly  reports  in  time  to  file  the 
reports  by  the  due  dates  required  by  the 
reflations. 

To  address  these  logistical  and  timing 
problems  in  certification  of  quarterly 
reports,  the  FCA  proposes  to  revise 
§  620.2(b)(3)  expanding  the  options 
available  to  institutions  for  cximpliance 
with  quarterly  rejmrt  director 
certification  requirements.  The 
proposed  amendment  would  require 
quarterly  reports  filed  with  the  FCA  to 
^  certified  by,  at  a  minimum,  one  of  the 
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I  following  directors  on  b^alf  of  the 

entire  bo^  of  the  filing  institution:  (1) 
The  chairperson  of  the  board;  (2)  the 
chairperson  of  the  audit  committee:  or 
(3)  a  board  member  designated  by  the 
chairperson  of  the  board.  Other 
directors  of  the  filing  institution  would 
no  longer  be  required  to  sign  quarterly 
reports  filed  with  the  FCA. 

Under  proposed  §620.2(b)(3)(i). 
individual  directors  may  continue  to 
certify  quarterly  reports  if  they  so 
choose,  or,  by  formal  board  action,  they 
may  delegate  the  obligation  of  certifying 
quarterly  reports  to  one  or  more 
directors.  After  formal  board  action 
authorizing  the  designation,  the 
designated  signing  director(s)  may 
certify  quarterly  reports  on  behalf  of  the 
nonsigning  members  of  the  board.  This 
could  eliminate  the  need  for  each 
director  to  certify  quarterly  reports. 

The  FCA  continues  to  believe  that  a 
requirement  for  directors’  certification 
of  quarterly  reports  is  appropriate 
because  it  provides  a  mechanism  to 
ensure  that  board  members  are  regularly 
involved  in  their  institution’s  operations 
and  are  monitoring  its  performance. 
Certification  helps  ensure  that  directors 
maintain  the  level  of  awareness  of  the 
institution’s  activities  and  financial 
condition  needed  to  carry  out  the  board 
members’  fiduciary  responsibility  as 
directors.  While  the  board  may  delegate 
day-to-day  operations  to  management,  it 
remains  responsible  for  ensuring  that 
the  institution  operates  within  the 
board’s  prescribed  policies,  in 
compliance  with  applicable  laws  and 
regulations,  and  in  a  safe  and  sound 
manner.  The  delegation  does  not  relieve 
directors  of  the  ne^  to  be  informed 
about  their  institution’s  activities  and 
financial  condition. 

Since  directors  are  accountable,  to  the 
best  of  their  knowledge  and  belief,  for 
the  institution’s  afiairs,  whether 
directors  certify  the  institution’s 
periodic  reports  or  not  does  not  affect 
directors’  responsibility  as  it  exists 
under  applicable  laws  and  regulations. 
Accordingly,  the  boards  of  FCS 
institutions  should  have  policies  in 
place  to  ensure  timely  review  by  all 
directors  prior  to  filing  periodic  reports. 
Within  this  framework  of  director 
responsibility,  the  proposed  rule  should 
alleviate  the  regulatory  burden  of  FCS 
institutions  and  their  directors  without 
compromising  the  regulatory  concern 
regarding  directors’  accountability 
embodied  in  the  requirement  of 
§  620.2(b)(3). 

List  of  Subjects  in  12  CFR  Part  620 
Accounting,  Agriculture,  Banks, 
Banking,  Organization  and  functions 
(Government  agencies).  Credit, 


Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  620  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

1.  The  authority  citation  for  part  620 
is  revised  to  read  as  follows: 

Authority:  Secs.  5.17, 5.19,  8.11  of  the 
Farm  Credit  Act;  12  U.S.C  2252,  2254, 
2279aa-ll;  sec.  424  of  Pub.  L.  100-233, 101 
Stat.  1568. 1656. 

Subpait  A — General 

2.  Section  620.2  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§620.2  Preparing  and  filing  the  reports. 

•  *  *  *  • 

(b)*  *  * 

(3)(i)  For  each  quarterly  report  filed 
under  this  section,  each  member  of  the 
board  or,  at  a  minimum,  one  of  the 
following  board  members  formally 
designated  by  action  of  the  board  to 
certify  quarterly  reports  on  behalf  of 
individual  board  members:  The 
chairperson  of  the  board;  the 
chairperson  of  the  audit  committee:  or 
a  board  member  designated  by  the 
chairperson  of  the  board. 

(ii)  For  all  other  reports,  each  member 
of  the  board. 

***** 

Dated:  January  6, 1993. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc.  93-553  Filed  1-11-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No.  91-NM-121-AD] 

AirwortMness  Directives;  Fokker 
Model  F28  Mark  1000, 2000, 3000,  and 
4000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  *rhis  document  proposes  the 
supersedtua  of  an  existing  airworthiness 
directive  (AO),  applicable  to  all  Fokker 
F28  Mark  1000,  2G00,  3000,  and  4000 
series  airplanes,  that  currently  requires 
supplemental  structural  inspections  to 


detect  fetigue  cracks,  and  repair  or 
replacement,  as  necessary,  to  ensure 
continued  airworthiness.  This  action 
would  continue  to  require  the  same 
inspections,  but  would  add  or  revise 
certain  significant  structural  items  for 
which  inspection  is  necessary.  'This 
proposal  is  prompted  by  a  structural  re- 
evaluation  by  the  manufacturer  which 
identified  additional  structural  elements 
where  fatigue  damage  is  likely  to  occur. 
The  actions  specific  by  the  proposed 
AD  are  intended  to  prevent  r^uced 
structural  integrity  of  these  airplanes. 
DATES:  Comments  must  be  received  by 
March  9. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  91-NM- 
121-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc.,  1199  North 
Fairfax  Street,  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Quam,  Aerospace  Engineer, 
Standa^zation  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
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concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Do»et. 

Cominenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  91-^^-121-AD.”  The 
postcard  Mrill  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-121-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  December  19, 1989,  the  FAA 
issued  AD  89-07-16  Rl,  Amendment 
39-6444  (55  FR  266,  January  4, 1990), 
which  is  applicable  to  all  Fokker  Model 
F28  Mark  1000,  2000,  3000,  and  4000 
series  airplanes.  That  AD  requires 
operators  to  incorporate  into  their  FAA- 
approved  Maintenance  Inspection 
Program  the  items  defined  in  the  Fokker 
Structural  Integrity  Program  (SIP) 
Document  No.  28438,  Part  I,  including 
revisions  up  through  November  1, 1988. 
That  action  was  prompted  by  a 
structural  re-evaluation  conducted  by 
the  manufacturer,  which  identified 
certain  significant  structural 
components  where  fatigue  damage  is 
likely  to  occur.  Ihe  requirements  of  that 
AD  are  intended  to  prevent  reduced 
structural  integrity  of  these  airnlanes. 

Since  the  issuance  of  that  AD,  Fokker 
has  issued  SIP  Document  No.  28438, 
Part  I,  including  revisions  up  throu^ 
Octol^r  15, 1992,  to  add  or  revise 
various  items  for  inspection,  repair,  or 
replacement.  These  additional  or 
revised  items  were  included  as  a  result 
of  (1)  fatigue  analysis  and  tests,  (2) 
service  experience,  (3)  follow-up  action 
to  an  AD  that  requir^  a  one-time 
inspection  and  report  of  findings  to  the 
manufacturer,  and  (4)  in  some  cases,  an 
interim  repair.  The 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  classified  the  revised  SEP 
document  as  mandatory  and  issued 
Netherlands  Airworthiness  Directive 
BLA  No.  82-026  in  order  to  assure  the 
continued  airworthiness  of  these 
ai^anes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  Netherlands  and  is  type  certificated 
for  operation  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  ^rworthiness 


agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  register^  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  89-07-16  Rl  to  require 
incorporation  of  the  latest  revisions  of 
Fokker  SIP  Document  No.  28438,  Paft  I, 
revised  up  through  October  15, 1992, 
into  the  FAA-approved  maintenance 
program.  The  continuing  inspections, 
repmir,  and  replacement  would  be 
required  to  be  accomplished  in 
accordance  with  this  latest  revision  of 
the  service  document. 

This  proposal  also  revises  the  existing 
AD  to  allow  repairs  to  be  accomplished 
in  accordance  with  other  data  meeting 
the  certification  basis  of  the  airplane 
which  is  approved  by  the  FAA  or  by  the 
RLD. 

The  FAA  estimates  that  40  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  Implementation  of  the 
inspections,  repairs,  or  replacements 
specified  in  the  revisions  to  the  SEP 
document  into  an  operator's 
maintenance  program  is  estimated  to 
require  approximately  605  work  hours 
(including  removal,  inspection,  and 
installation  work  hours)  per  airplane  per 
year,  at  an  average  labor  rate  of  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$1,331,000,  or  $33,275  per  airplane,  for 
the  first  year  and  annudly  thereafter. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  reqvdrements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 


26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexihility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provide  rmder  the 
caption  “ADDRESSES”. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g]:  and  14  CFR 
11.89. 

f39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6444  (55  FR 
266,  January  4, 1990),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Fokken  Docket  91-NM-l  21-AD.  Supersedes 
AD  89-07-16  Rl,  Amendment  39-6444. 

AppIicabUity:  All  Model  F28  Mark  1000, 
2000, 3000  and  4000  series  airplanes, 
certificated  in  any  category. 

Compliance:  Requir^  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
these  airplanes,  accomplish  the  following: 

(a)  Wi^in  six  months  after  February  5, 
1990  (the  effective  date  of  Amendment  39- 
6444,  AD  89-07-16  Rl),  incorporate  into  the 
FAA-approved  maintenance  program  the 
inspections,  inspection  interns,  repairs,  or 
replacements  defined  in  the  Fokker 
Structural  Inspection  Program  (SIP) 
Document  Na  28438,  Part  1,  including 
revisions  up  throu^  November  1, 1988;  and 
inspect,  repair,  and  replace,  as  applicable. 
The  non-destructive  inspection  techniques 
referenced  in  this  document  provide 
acceptable  methods  for  accomplishing  the 
insp^ions  required  by  this  AD.  Inspection 
results,  where  a  crack  is  detected,  must  be 
reported  to  Fokker,  in  accordance  with  the 
instructions  of  the  SIP  document. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisfons  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seg.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 
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(b)  Within  six  months  after  the  effective 
date  of  this  AD,  replace  the  revision  of  the 
FAA-approved  maintenance  program 
required  by  paragraph  (a)  of  this  AD  with  the 
inspections,  inspection  intervals,  repairs,  or 
replacements  defined  in  the  Fokker  SIP 
Document  No.  28438,  Part  1,  including 
revisions  up  through  October  15, 1992;  and 
inspect  and  repair,  or  replace,  as  applicable. 
The  non-destructive  inspection  techniques 
referenced  in  this  document  provide 
acceptable  methods  for  accomplishing  the 
inspections  required  by  this  AD.  Inspection 
results,  where  a  crack  is  detected,  must  be 
reported  to  Fokker,  in  accordance  with  the 
instructions  of  the  SIP  document. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
(k)ntrol  Number  2120-0056. 

(c)  Cracked  structure  detected  during  the 
inspections  required  by  paragraph  (a)  or  (b) 
of  this  AD  must  be  repaired  or  replaced,  prior 
to  further  flight,  in  accordance  with  the 
instructions  in  Fokker  SIP  Document  No. 
28438,  Part  I,  including  revisions  up  through 
November  1, 1988  (for  airplanes  inspected  in 
accordance  with  paragraph  (a)  of  this  AD);  or 
Fokker  SIP  Document  No.  28438,  Part  I, 
including  revisions  up  through  October  15, 
1992  (for  airplanes  inspected  in  accordance 
with  paragraph  (b)  of  this  AD);  or  in 
accordance  with  other  data  meeting  the 
certification  basis  of  the  airplane  which  is 
approved  by  the  FAA  or  by  the 
Kijksluchtvaartdienst  (RLD). 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the  ^ 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  January 
6, 1993. 

N.B.  Martenson, 

Acting  Manager,  TransfMrt  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doa  93-588  Filed  1-11-93;  8:45  am) 
BttUNO  COOe  4t10-13-U 


14CFRPart71 

[Airspace  Do<^  No.  91-ASW-24] 

Proposed  Revision  of  Transition  Area: 
Las  Cruces,  NM 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  This  notice  revises  an  earlier 
proposal  to  revise  the  transition  area 
located  at  Las  Cruces,  NM.  That 
proposal  was  necessary  due  to  the 
development  of  a  new  standard 
instrument  approach  procedure  (SIAP), 
based  on  a  new  instrument  landing 
system  (ILS),  to  Runway  30.  Since  the 
notice  of  proposed  rulemaking  (NPRM) 
was  published  in  the  Federal  Register, 
the  criteria  used  for  the  development  of 
transition  areas  has  changed.  The 
intended  effect  of  this  supplemental 
NPRM  is  to  allow  for  comments  on  the 
revised  description  of  the  Las  Cruces 
transition  area,  which  has  been 
developed  in  accordance  with  this  new 
criteria  to  provide  adequate  controlled 
airspace  for  aircraft  executing  the  new 
ILS  Runway  30  SIAP. 

DATES:  Comments  must  be  received  on 
or  before  March  5, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 

System  Management  Branch.  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
91-ASW-24,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel.  Southwest  Region.  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Forth  Worth,  TX,  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch,  Southwest 
Region,  Federal  Aviation 
Administration.  440  Blue  Mound  Road, 
Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  E.  DeVane,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530:  telephone:  (817) 
624-5535. 

SUPPLEMENTARY  INFORMATION; 

History 

On  October  23, 1991,  the  FAA 

proposed  to  amend  part  71  of  the _ 

Federal  Aviation  Regulations  (14  CFR 


part  71)  to  revise  the  transition  area 
located  at  Las  Cruces,  NM  (56  FR 
54811).  Interested  persons  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
commets  on  &e  proposal  to  the  FAA. 
The  only  comment  received  was  from 
the  State  of  New  Mexico,  Aviation 
Division  and  it  favored  the  proposal. 
Delays  in  delivery  of  the  ILS  equipment 
for  the  SIAP  resulted  in  the  NPRM  being 
put  on  hold  until  the  proposal  would  be 
more  timely.  Since  the  NPRM  was 
published  in  the  Federal  Register,  the 
critmia  used  in  the  development  of 
transition  areas  has  chang^.  The  new 
criteria  became  effective  on  October  15. 
1992.  Changes  include  mileage  being 
expressed  in  terms  of  nautical  miles 
rather  than  statute  miles  and 
measurements  described  to  a  tenth  of  a 
nautical  mile  rather  than  to  a  half  of  a 
statute  mile.  This  supplemental  NPRM 
describes  the  Las  Cruces  transition  area 
utilizing  this  new  criteria.  Changes  from 
the  original  NPRM  include  the 
transition  area  radius  being  decreased 
from  10.5  statute  miles  to  6.8  nautical 
miles.  This  decrease  in  the  transition 
area  radius  necessitates  the  description 
of  extensions  for  the  existing 
nondirectional  radio  beacon  (NDB) 
runway  8  SIAP  and  the  NDB-A  SLAP. 
Additionally,  the  Las  Cruces 
Internationa  Airport  coordinates  in  the 
earlier  proposal  were  based  on  North 
American  Datum  27;  however,  these 
coordinates  have  been  updated  to  North 
American  Datixm  83. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submiL  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  ’‘Comments  to  Air^iace 
Dodeet  No,  91-ASW-24,”  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter.  All  communications 
received  before  the  Sjpecified  closing 
date  for  comments  will  be  considdfBd 
before  taking  action  mi  the  proposed 
rule.  The  proposal  contained  in  this 
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notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  office  of  the 
Assistant  Chief  Counsel,  4400  Blue 
Mound  Road,  Fort  Worth,  TX,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM) 

Any  person  may  obtain  a  copy  of  this 
SNPRM  by  submitting  a  request  to  the 
Manager,  System  Management  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 

TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
SNPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  whi^ 
describes  the  application  procediire. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  transition  area  located  at  Las 
Cruces,  NM.  This  proposal  is  necessary 
due  to  the  development  of  a  new  SLAP 
based  on  a  new  II^  to  Runway  30.  Since 
the  NPRM  was  published  in  the  Federal 
Register,  the  criteria  used  for  the 
development  of  transition  areas  has 
chang^.  This  SNPRM  allows  for 
comments  on  the  revised  description  of 
the  Las  Cruces  transition  area,  which 
has  been  developed  in  accordance  with 
this  new  criteria,  and  whose  coordinates 
are  based  on  North  American  Datum  83. 
Transition  areas  are  published  in 
Section  71.181  of  FAA  Order  7400.7A 
dated  November  2, 1992,  and  efiective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  tedinical 
regulations  that  needs  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefoie — (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  ^  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since,  this  is  a  routine  matter  that  will 
only  afiect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 


significant  impact  on  a  substantial 
number  of  small  entities  tmder  the 
criteria' of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference,  Transition  areas. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows; 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority:  49  U.S.C  app.  1348(a).  1354(a), 
1510;  E.0. 10854,  24  FR  9565, 3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

$71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows; 

Section  71.181  Designation  of  Transition 
Areas 

***** 

ASW  NM  TA  Las  Cruces,  NM  (Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8-mile 
radius  of  the  Las  Cruces  International  Airport 
(latitude  32**17'22'74.,  longitude 
106°55'19^.)  and  within  1.4  miles  each  side 
of  the  ILS  localizer  southeast  course 
extending  from  the  6.8-miles  radius  to  12.3 
miles  southeast  of  the  airport,  and  within  8 
miles  west  and  4  miles  east  of  the  179° 
bearing  from  the  Las  Cruces  RBN  (latitude 
32°16'56"N.,  longitude  106°55'25''W.) 
extending  from  6.8-mile  radius  to  16  miles  - 
south  of  the  RBN,  and  within  2.5  miles  each 
side  of  the  101°  bearing  from  the  Las  Cruces 
RBN  extending  from  the  6.8-Haailes  radius  to 
7.5  miles  west  of  the  RBN. 

•  *  •  •  * 

Issued  in  Fort  Worth,  TX  on  December  31, 
1992. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division.  Southwest 
Region. 

IFR  Doc  93-623  Filed  01-11-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[EE-62-92] 

RIN 1545-AR09  * 

Nondiscrimination  Requirements  for 
Qualified  Plans 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  amendments  to  the  final 
regulations  tmder  section  401(a)(4)  of 
the  Internal  Revenue  Code  of  1986. 

They  interpret  the  section  401(a)(4) 
requirement  that  contributions  or 
benefits  provided  under  a  tax-qualified 
retirement  plan  not  discriminate  in 
favor  of  hi^ly  compensated  employees. 
This  section  and  the  minimum  coverage 
requirements  of  section  410(b)  form  a 
coordinated  nondiscrimination  rule  that 
prohibits  a  tax-qualified  retirement  plan 
from  being  designed  or  operated  in  favor 
of  highly  compensated  employees. 

The  proposed  regulations  reflect 
changes  made  by  the  Tax  Reform  Act  of 
1986  and  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 

The  regulations  provide  the  guidance 
necessary  to  comply  with  the  law  and 
afiect  sponsors  of,  and  participants  in, 
tax-qualified  retirement  plans. 

OATES:  Written  comments  must  be 
received  by  March  15, 1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  a  public  hearing  scheduled  for  Friday, 
April  23, 1993,  at  10  a.m.,  and 
continuing,  if  necessary,  on  Monday, 
April  26, 1993,  at  10  a.m.,  must  be 
received  by  Friday,  April  2, 1993. 
ADDRESSES:  Please  send  comments, 
requests  to  appear  at  the  public  hearing, 
and  outlines  of  oral  comments  to  be 
presented  at  the  public  hearing  to: 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Attn: 
CX::CXDRP:T:R  (EE-62-92),  room  5228, 
Washington,  E)C  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing.  Mike  Slaughter, 
Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate),  at  (202)  622-7190 
(not  a  toll-free  number).  Concerning  the 
proposed  regulations,  David  Mimroe, 
Patricia  Mc^rmott,  or  Marjorie 
Hoffinan  at  (202)  622-4606  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  14, 1990,  the  Internal 
Revenue  Service  published  in  the 
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Federal  Register  proposed  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  401(a)(4)  of  the 
Internal  Revenue  Code  of  1986  (Code) 

(55  FR  19897).  The  May  1990  proposed 
regulations  were  supplemented  and 
modified  by  proposed  regulations 
published  in  the  Federal  Register  on 
September  14, 1990  (55  FR  37888),  and 
December  3, 1990  (55  FR  49906). 

Written  comments  were  received  from 
the  public  on  the  proposed  regulations, 
and  a  public  hearing  was  held  on 
September  26,  27,  and  28, 1990.  After 
consideration  of  the  written  comments 
received  and  the  statements  made  at  the 
public  hearing,  the  proposed  regulations 
under  section  401(a)(4)  were  adopted  as 
modified  by  final  regulations  (T.D. 

8360)  published  in  the  Federal  Register 
on  September  19, 1991  (56  FR  47524). 

On  August  10, 1992,  the  Internal 
Revenue  Service  published  in  the 
Federal  Register  (57  FR  35536) 
proposed  regulations  to  extend  the 
effective  date  of  the  final  regulations 
under  section  401(a)(4)  and  related 
regulations,  generally  to  plan  years 
beginning  on  or  after  January  1, 1994. 
The  purpose  of  this  extension  was  to 
provide  additional  time  for  employers 
and  practitioners  to  review  the 
September  1991  final  regulations  and  to 
provide  the  Treasury  and  the  Service 
with  comments  and  suggestions  with 
regard  to  the  regulations.  In  addition, 
the  extension  was  to  provide  the 
Treasury  and  the  Service  with  time  to 
consider  those  comments  and  to 
propose  modifications  to  simplify  the 
final  regulations  and  otherwise  facilitate 
compliance  with  the  nondiscrimination 
requirements. 

Coordination  With  Other  Regulations 

The  regulations  under  section 
401(a)(4)  were  developed  in  conjunction 
with  regulations  under  related  statutory 
nondiscrimination  provisions  governing 
tax-qualified  retirement  plans, 
principally  sections  401(a)(17), 
401(a)(26),  401(7),  410(b),  and  414(s). 
Together,  these  regulations  provide 
coordinated  and  comprehensive 
guidance  on  those  statutory  provisions. 

This  coordinated  approach  to  the 
nondiscrimination  requirements  was 
initially  adopted  in  developing  the  May 
1990  proposed  regulations  and  is 
intended  to  provide  taxpayers  with  an 
integrated  framework  for  applying  the 
nondiscrimination  provisions  of  the 
Code.  In  addition,  this  approach  made 
it  possible  to  simplify  many  of  the 
related  nondiscrimination  rules.  For 
example,  the  development  of  the  rules 
under  section  401(a)(4)  permitted 
substantial  simplification  of  the 
minimum  participation  rules  previously 


proposed  under  section  401(a)(26) 
(finalized  as  T.D.  8375  on  D^ember  4, 
1991,  56  FR  63410).  Similarly,  this 
approach  permitted  simplification  of  the 
early  termination  restrictions  contained 
in  final  regulations  imder  section  1.401- 
4  and  of  previously-published  proposed 
regulations  imder  the  permitted 
disparity  rules  of  section  401(7),  the 
minimum  coverage  rules  of  section 
410(b),  and  the  definition  of 
compensation  under  section  414(s). 

Obsolescence  of  Prior  Revenue  Rulings 

Prior  to  the  development  of  a 
comprehensive  set  of  nondiscrimination 
regulations,  the  nondiscrimination 
requirements  were  set  forth  in  a  variety 
of  regulations,  revenue  rulings,  and 
other  administrative  guidance  published 
over  the  years.  The  development  of  a 
comprehensive  set  of  nondiscrimination 
regulations  achieves  additional 
simplification  by  consolidating  the 
nondiscrimination  requirements  into 
one  set  of  documents,  thereby  allowing 
the  obsolescence  of  much  of  the  prior 
guidance.  An  announcement  is  twing 
issued  simultaneously  with  these 
regulations  identifying  the  guidance  that 
the  Treasury  and  the  ^rvice  propose  to 
obsolete  when  these  regulations  are 
effective.  That  announcement  also 
solicits  comments  on  the  proposal. 

Explanation  of  Provisions 

2.  Development  of  Regulations 

A  number  of  significant  comments 
have  been  made  by  employers, 
practitioners,  and  other  interested 
parties  since  publication  of  the 
September  1991  regulations.  After 
considering  these  comments,  the 
Treasury  and  the  Service  published 
several  proposals  to  modify  the 
September  1991  regulations  and 
requested  comments  on  the  proposals  in 
order  to  assist  in  the  development  of 
these  proposed  amendments  to  the 
regulations.  Announcement  92-81, 
1992-22  I.R.B.  56,  contained  a  proposed 
revenue  procedure  reducing  the 
frequency  of  testing  where  appropriate 
and  describing  the  quality  of  data  that 
may  be  used  to  substantiate  compliance 
with  the  nondiscrimination  regulations. 
Notices  92-31  and  92-32, 1992-29 
I.R.B.  6  and  9,  respectively,  proposed 
changes  designed  to  increase  the 
number  of  plans  that  can  use  the 
regulatory  safe  harbors  to  demonstrate 
nondiscrimination  in  the  amount  of 
benefits.  Finally,  Notice  92-37, 1992-36 
I.R.B.  16,  proposed  changes  designed  to 
simplify  the  general  testing  alternative 
for  determining  whether  the  amount  of 
benefits  provided  under  a  defined 


benefit  plan  is  nondiscriminatory  and  to 
enhance  the  predictability  of  that  test. 

In  general,  the  proposals  described  in 
Notices  92-31,  92-32,  and  92-37  have 
been  incorporated  in  these  proposed 
regulations,  after  taking  into 
consideration  public  comments. 

However,  certain  of  the  proposals 
described  in  those  notices  6ne  not 
included  in  these  proposed  regulations. 

In  particular,  the  safe  harbor  for  PIA 
offset  plans  described  in  Notice  92-32 
and  the  expansion  of  the  imputed 
compensation  rules  describe  in  Notices 
92-31  and  92-37  primarily  involve  the 
regulations  under  sections  401(7)  and 
414(s),  respectively,  and  will  be 
reflected  in  forthcoming  modifications 
to  those  regulations.  Similarly,  after 
taking  into  account  comments,  the 
proposals  in  Announcement  92-81  will 
be  issued  in  a  final  revenue  procedure. 

Significant  comments  also  have  been 
received  on  the  September  1991 
regulations  under  the  related  statutory 
provisions  including,  for  example,  the 
regulations  under  section  410(b).  These 
comments  will  be  taken  into  account  in 
forthcoming  modifications  to  those 
regulations. 

As  part  of  an  ongoing  eftbrt  to  reduce 
taxpayer  burden,  the  Treasury  and  the 
Service  have  also  reviewed  the 
September  1991  regulations  generally  to 
identify  those  areas  where  the 
regulations  could  be  simplified  or 
clarified.  Accordingly,  these  proposed 
regulations  contain  a  number  of  changes 
that  eliminate  detailed  rules  and 
increase  flexibility,  while  retaining  the 
basic  nondiscrimination  requirements  of 
the  regulations. 

2.  Overview  of  Regulations  and 
Summary  of  Significant  Modifications  to 
Final  Regulations 

Section  401(a)(4)  provides  generally 
that  a  plan  is  a  qualified  plan  only  if  the 
contributions  or  the  benefits  provided 
under  the  plan  do  not  discriminate  in 
favor  of  highly  compensated  employees. 
As  under  ^e  final  regulations,  the  rules 
in  these  proposed  regulations  are  the 
exclusive  rules  for  determining  whether 
this  requirement  is  met.  A  plan, 
therefore,  will  satisfy  section  401(a)(4) 
only  if  it  complies  both  in  form  and  in 
operation  with  the  rules  in  these 
reflations. 

In  general,  these  proposed  regulations 
retain  the  structure  of  ^e  September 
1991  regulations.  Section  1.401(a)(4)-l 
of  the  regulations  set  forth  the  thi^ 
general  requirements  a  plan  must  meet 
to  satisfy  section  401(a)(4)  &nd  provides 
rules  on  how  these  requirements  are 
applied.  This  section  also  provides  that 
most  collectively  bargained  plans 
(including  governmental  collectively 
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bargained  plans)  automatically  satisfy 
the  requirements  of  section  401(a)(4). 

The  first  general  requirement  under 
section  401(a)(4)  is  that  either  the 
contributions  or  the  benefits  provided 
under  a  plan  must  be  nondiscriminatory 
in  amount.  A  plan  generally  is 
permitted  under  the  regulations  to 
satisfy  this  requirement  on  the  basis  of 
either  contributions  or  benefits, 
regardless  of  whether  the  plan  is  a 
defined  contribution  plan  or  a  defined 
beneht  plan. 

The  second  general  requirement  is 
that  the  benefits,  rights,  and  features 
provided  under  the  plan  must  be  made 
available  to  employees  in  the  plan  in  a 
nondiscriminatory  manner.  The 
benefits,  rights,  and  features  subject  to 
this  requirement  are  optional  forms  of 
benefit  (such  as  retirement  annuities 
and  single  sum  payments),  ancillary 
benefits  (such  as  disability  benefits), 
and  other  rights  and  features  (such  as 
plan  loans  and  investment  options). 

The  third  general  requirement  is  that 
the  effect  of  plan  amendments 
(including  grants  of  past  service  credit) 
and  plan  terminations  must  be 
nondiscriminatory. 

3.  Nondiscrimination  in  Amount  of 
Contributions  or  Benefits 

The  regulations  retain  two  basic 
testing  alternatives  for  determining 
nondiscrimination  in  amounts.  Safe- 
harbor  testing,  which  focuses  primarily 
on  the  provisions  of  the  plan,  provides 
designed-based  or  simplified  testing 
methods  for  plans  with  essentially 
uniform  benefits.  General  testing 
provides  a  more  flexible  approach, 
permitting  plans  with  greater  diversity 
in  contributions  or  benefits  to 
demonstrate  that,  despite  this  diversity, 
the  benefits  under  the  plan  do  not  result 
in  discrimination  in  operation. 

a.  Changes  Affecting  Both  Safe  Harbor 
and  General  Testing 

The  proposed  regulations  include  a 
number  of  broad  modifications  that 
afiect  both  the  safe-harbor  and  general 
testing  approaches.  The  most  significant 
of  these  changes  include  the 
incorporation  of  the  proposals  set  forth 
in  Notices  92-31  and  92-37  regarding 
service  crediting.  In  response  to 
comments,  the  regulations  amplify  and 
provide  examples  illustrating  these 
service-crediting  proposals. 

In  general,  these  proposed  regulations 
modify  the  final  regulations  to  allow 
defined  benefit  plans  to  recognize 
service  with  another  employer  or  during 
a  leave  of  absence  in  a  wide  range  of 
circumstances  provided  certain  basic 
facts  and  circumstances  standards  are 
met.  These  standards  are  (i)  that  all 


similarly-situated  employees  are  treated 
in  the  same  manner,  (ii)  Chat  there  is  a 
legitimate  business  purpose  for 
ci^iting  the  service,  and  (iii)  that  the 
crediting  of  the  service  does  not 
discriminate  significantly  in  favor  of 
highly  compensated  employees. 
Consistent  with  this  approach,  the 
regulations  provide  that  employees 
receiving  ongoing  service  credit  in  these 
circumstances  will  be  treated  as  active 
employees  and  not  former  employees 
for  purposes  of  nondiscriminatory 
amounts  testing.  To  the  extent  that  the 
analysis  contained  in  Rev.  Rul.  73-238, 
1973-1  C.B.  143,  conflicts  with  the 
provisions  of  these  regulations  that 
permit  the  imputation  of  service,  the 
revenue  ruling  will  be  modified.  In 
connection  with  the  expansion  of  the 
service-crediting  provisions,  the 
proposed  regulations  also  expand  the 
circumstances  in  which  benefits  under 
a  defined  benefit  plan  are  determined 
without  regard  to  offsets  of  benefits 
under  other  plans.  These  include 
defined  benefit  plans  that  offset  benefits 
by  benefits  previously  accrued  under 
another  qualified  defined  benefit  plan,  a 
defined  contribution  plan,  or  a  foreign 
plan  for  which  there  is  a  reasonable 
expectation  that  the  benefits  will  be 
paid.  In  general,  the  rules  for  service 
crediting  and  ofisets  are  contained  in 
§  1.40l(a)(4)-ll.  The  regulations  also 
add  a  grandfather  rule  for  service 
credited  prior  to  the  eflective  date  of  the 
regulations  under  a  plan  provision 
adopted  and  in  effect  as  of  February  11, 
1993. 

The  proposed  regulations  liberalize 
the  fresh-start  rules  in  §  1.401(a)(4)-13, 
which  permit  benefits  before  a 
particular  date  to  be  disregarded  for 
testing  purposes,  by  incorporating  the 
proposals  set  forth  in  Notices  92-31  and 
92-37.  Thus,  the  proposed  regulations 
permit  plans  to  disregard  certain 
increases  in  benefits  that  results  from 
increases  in  compensation  after  a  fresh 
start.  In  contrast,  the  September  1991 
regulations  provide  this  option  only 
when  the  fresh  start  precedes  the 
effective  date  of  the  regulations.  In 
addition,  the  rules  have  been  modified 
to  allow  a  fiesh  start  to  be  limited  solely 
to  a  group  of  employees  acquired  in  a 
merger  or  acquisition.  Finally,  in  the 
case  of  a  safe  harbor  plan  or  an  acquired 
group  of  employees,  the  rules  have  been 
expanded  to  allow  a  fresh  start  on  any 
date  within  a  plan  year  (rather  than  only 
on  the  last  day  of  a  plan  year). 

The  proposed  regulations  preserve  the 
general  requirement  that  compensation 
be  determined  by  averaging  over  a 
period  of  at  least  three  consecutive 
years.  However,  the  regulations  make  a 
number  of  changes  to  increase  flexibility 


in  defining  average  annual 
compensation.  These  include  permitting 
the  use  of  nonconsecutive  years  in 
determining  average  compensation 
under  any  plan  that  does  not  use 
permitted  disparity,  permitting  a  plan  to 
determine  average  compensation  by 
taking  into  account  less  than  ten  years 
of  compensation  history,  and 
liberaliring  the  rules  i}ermitting  certain 
periods  to  be  disregarded  in 
determining  average  compensation. 

In  addition,  the  proposed  regulations 
clarify  a  number  of  other  issues  that 
have  arisen  since  the  publication  of  the 
September  1991  regulations  and  that 
affect  both  safe-harbor  testing  and 
general  testing.  For  example,  additional 
guidance  is  provided  on  testing  early 
retirement  window  benefits,  including  a 
special  rule  that  allows  a  plan  that 
provides  an  early  retirement  window 
benefit  to  avoid  demonstrating  that  it 
would  satisfy  the  average  benefits 
percentage  test  if  the  plan  would  not 
need  to  satisfy  that  test  in  the  absence 
of  the  window  benefit.  In  addition,  the 
regulations  confirm  that  qualified 
disability  benefits  are  not  taken  into 
account  in  determining  whether  the 
amount  of  benefits  provided  under  a 
plan  is  nondiscriminatory.  However,  the 
regulations  include  an  optional  rule 
permitting  certain  qualified  disability 
benefits  to  be  treated  as  accrued  benefits 
for  testing  purposes,  and  thus  to  be 
counted  in  the  nondiscriminatory 
amount  tests,  if  the  disabled  employee 
returns  to  service  with  the  employer. 
Finally,  the  definition  of  uniform 
normal  retirement  age  has  been 
amended  to  clarify  ^at  a  plan  may  treat 
social  security  retirement  age  as  the 
normal  retirement  age  for  purposes  of 
the  nondiscriminatory  amount  tests  if 
all  employees  in  the  plan  (or,  if 
applicable,  the  component  plan)  have 
the  same  social  security  retirement  age. 

b.  Cashanges  Affecting  Safe-Harbor 
Testing 

Sections  1.401  (a)(4)-2  and 
1.401(a)(4)-3  of  the  proposed 
regulations,  which  provide  rules  for 
testing  nondiscrimination  in  the  amount 
of  contributions  or  benefits, 
respectively,  contain  several  safe-harbor 
testing  alternatives  that  are  design-based 
or  rely  on  simplified  testing.  In  addition 
to  the  changes  noted  above,  other 
proposed  modifications  would  increase 
the  number  of  plans  that  satisfy  the  safe 
harbors.  These  include  the  elimination 
of  the  uniform  vesting  and  service¬ 
crediting  requirements  and  a  provision 
permitting  the  use  of  a  safe  h^or  by  a 
plan  that  has  nonuniform  benefits  solely 
because  it  provides  lower  benefits  to 
highly  compensated  employees  than  to 
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other  employees.  The  latter  change,  in 
conjunction  with  the  restructuring  rules 
of  §  1.401(a)(4)-9,  accommodates 
situations  in  which  certain  employees 
(e.g.,  transferred  employees)  are 
receiving  compensation  adjustments 
based  on  their  compensation  with  the 
employer  or  another  employer,  but  not 
service  credits.  Such  a  plan  will  remain 
in  the  safe  harbor  if  it  satisHes  section 
410(b)  after  treating  as  not  benebting 
under  the  plan  any  nonhighly 
compensated  employees  receiving  only 
these  compensation  adjustments. 

c.  Changes  Affecting  General  Testing 

Both  §§  1.401(a)(4)-2  and  1.401(a)(4)- 
3  of  the  proposed  regulations  retain  the 
general-test  approach  to  demonstrating 
nondiscrimination  in  the  amount  of 
contributions  or  benefits.  In  general,  this 
approach  focuses  on  the  actual 
allocation  or  accrual  rates  provided  to 
employees  in  the  plan  and  compares  the 
rates  in  determining  whether  the  plan 
discriminates  in  favor  of  highly 
compensated  employees. 

In  addition  to  tne  changes  noted 
above  (relating  to  service  crediting,  fresh 
starts,  and  determination  of  average 
annual  compensation),  these  proposed 
regulations  include  the  additional 
revisions  to  this  testing  approach 
proposed  in  Notice  92-37.  Thus,  the 
proposed  regulations  add  a  facts-and- 
circumstances  safety  valve  for  an 
otherwise  nondiscriminatory  defined 
benefit  plan  that  fails  the  general  test  by 
a  relatively  small  margin,  expand  access 
to  grouping  alternatives  for  accrual  and 
allocation  rates,  and  enlarge  the  bands 
for  grouping  most  valuable  accrual  rates. 

In  adaition  to  the  proposals  made  in 
Notice  92-37,  these  proposed 
regulations  contain  a  number  of  other 
modifications  that  are  designed  to 
increase  flexibility  in  the  general  test. 

For  example,  the  proposed  regulations 
eliminate  the  detailed,  step-by-step 
procedures  prescribed  by  the  September 
1991  regulations  for  determining  accrual 
rates.  Under  the  proposed  regulations, 
plans  are  no  longer  limited  to  using 
those  procedures,  and  may  instead  be 
tested  using  any  reasonable  method 
consistent  with  basic  principles 
described  in  the  regulations.  These 
principles  are  generally  the  same  as  the 
basic  principles  underlying  the  methods 
for  determining  accrual  rates  in  the 
September  1991  regulations.  In 
connection  with  these  changes, 
references  to  the  annual  method, 
accrued-to-date  method,  and  projected 
method  of  determining  accrual  rates 
have  been  replaced  by  references  to  the 
•“measured  period”,  which  can  be  any  of 
three  alternative  periods  corresponding 
to  the  three  alternative  methods.  In 


addition,  the  proposed  regulations  allow 
certain  defined  benefit  plans  to 
recognize  the  section  415  limitations  in 
testing. 

Because  the  changes  to  the  general 
test  both  increase  flexibility  and 
substantially  reduce  the  sensitivity  of 
the  general  test  to  relatively  minor 
differences  in  accrual  rates,  it  also  has 
been  possible  to  simplify  the  general 
test  by  eliminating  certain  potential 
adjustments  in  the  determination  of 
accrual  rates,  such  as  the  floor  on  most 
valuable  accrual  rates  and  the  disability 
adjustment  factor.  In  addition,  because 
the  general  test  and  the  safe  harbors 
have  been  made  more  flexible  and  ' 
accessible,  the  need  for  the  alternative 
general  test,  which  tests  only  most 
valuable  accrual  rates,  has  been  greatly 
reduced,  and  therefore  the  alternative 
test  has  been  eliminated. 

4.  Nondiscrimination  in  Availability  of 
Benefits,  Rights,  and  Features 

In  general,  §  401(a)(4)-4  of  the 
proposed  regulations  retains  the 
requirement  that  optional  forms  of 
benefit,  ancillary  benefits,  and  other 
rights  and  features  be  currently 
available  to  a  group  of  employees  that 
satisfies  the  nondiscriminatory 
classification  requirement  of  section 
410(b)  without  regard  to  the  average 
benefit  percentage  test.  In  addition,  the 
group  of  employees  to  whom  these 
benefits,  rights,  and  features  are 
effectively  available  must  not 
substantially  favor  highly  compensated 
employees. 

The  September  1991  regulations 
contain  a  special  merger  and  acquisition 
rule  under  which  optional  forms  of 
benefit  and  other  rights  and  features 
resulting  from  such  a  transaction  may  be 
treated  as  satisfying  the 
nondiscrimination  requirements  on  an 
ongoing  basis.  The  proposed  regulations 
liberalize  this  rule  in  three  ways.  First, 
the  rule  is  extended  to  ancillary 
benefits.  Second,  the  rule  is  simplified 
by  providing  that  the  nondiscrimination 
requirements  must  be  met  only  once,  on 
any  date  selected  by  the  employer  that  . 
is  after  the  transaction  and  within  the 
section  410(b)(6)(C)  transition  period. 
Third,  the  rule  is  extended  to  benefits 
that  have  been  amended  in  certain 
circumstances. 

The  September  1991  regulation  also 
contain  a  grandfather  rule  that  deems 
optional  foVms  of  benefit  or  other  rights 
and  features  eliminated  for  prospective 
accruals  to  satisfy  the 
nondiscrimination  requirements 
permanently  provided  that  they  do  so  as 
of  the  date  of  elimination.  The  proposed 
regulations  expand  this  rule  to  cover 
certain  ancillary  benefits.  In  addition. 


the  rule  would  treat  a  benefit,  right,  or 
feature  as  prospectively  eliminated  for 
this  purpose  even  if  the  benefits  to 
which  it  relates  include  compensation 
adjustment  after  a  fresh  start  and  would 
extend  the  special  rule  for  plan  loans  in 
the  September  1991  regulations  to  all 
benefits,  rights,  and  features  that  are  not 
section  411(d)(6)-protected  benefits. 

Other  modifications  to  §  1.401{a)(4)-4 
include  relief  relating  to  qualified 
participants  under  the  section 
401(a)(28)(B)  investment  diversification 
requirements  for  employee  stock 
ownership  plans  (E^Ps),  unpredictable 
contingent  event  benefits,  and  benefits, 
rights  and  features  available  solely  to 
employees  with  accrued  benefits  below 
a  threshold  specified  in  the  plan.  The 
proposed  regulations  also  clarify  that  a 
plan’s  vesting  and  service -crediting 
provisions  are  not  tested  under  section 
1.401(a)(4)— 4,  but  rather  under  the 
vesting  and  service-crediting  rules  of 
§1.401(a)-ll. 

5.  Nondiscrimination  Testing  of  Plan 
Amendments  and  Plan  Termination 

Section  1.401(a)(4)-5  of  the  proposed 
regulations  retains  the  facts-and- 
circumstancos  testing  of  the  effect  of 
plan  amendments  and  retains  the  basic 
pre-termination  restrictions.  However, 
the  proposed  regulations  clarify  that  the 
nondiscrimination  analysis  for  plan 
amendments  focuses  on  whether  the 
timing  of  a  plan  amendment  or  series  of 
amendments  discriminates  significantly 
in  favor  of  highly  compensated 
employees  or  highly  compensated 
former  employees.  The  provisions 
regarding  pre-termination  restrictions 
on  payments  to  certain  highly 
compensated  employees  have  been 
modified  to  eliminate  the  specific 
requirements  for  determining  the  plan’s 
funded  status  for  this  purpose,  and 
clarified  in  certain  respects,  e.g.,  to 
reflect  the  fact  that  the  restrictions  need 
only  be  applied  to  the  25  employees 
with  the  largest  amount  of 
compensation  as  determined  on  an 
employer-wide,  rather  than  a  plan-by- 
plan,  basis. 

6.  Employee  Contributions  in  Defined 
Benefit  Plans 

Section  1.401(a)(4)-6  of  the  proposed 
regulations  retains  rules  for  defined 
benefit  plans  that  include  employee 
contributions.  In  general,  benefits  from 
employer  contributions  must  be  tested 
separately  from  those  derived  hum 
employee  contributions.  In  order  to 
facilitate  nondiscrimination  testing,  the 
proposed  regulations  preserve  the 
simplified  alternatives  to  the  section 
411(c)  method  for  determining  the 
portion  of  the  benefit  derived  from 
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employer  contributions.  The  proposed 
regulations  also  revise  the  testing 
process  for  a  plan  with  step-rate 
employee  contributions  by  permitting 
separate  adjustments  to  the  base  and  the 
excess  benefit  rates  under  the  plan, 
thereby  allowing  the  plan  to  satisfy 
section  401(1)  and,  thus,  a  safe  harbor. 

7.  Imputation  of  Permitted  Disparity 

Section  1.401(a)(4)-7  retains  the  rules 
for  taking  permitted  disparity  into 
account  in  general  testing.  Proposed 
modifications  to  §  1.401(a)(4}-7  allow  a 
defined  benefit  plan  to  impute  less  than 
the  full  permitted  disparity  and  clarify 
that  disparity  caimot  be  imputed  for 
employees  with  negative  accrual  rate. 

The  elimination  of  the  required  step-by- 
step  procedure  for  determining  accrual 
rates  in  §  1.401(a)(4}-3  has  led  to  the 
elimination  of  certain  related  rules  from 
§  1.401  (a)(4)-7.  However,  the  principles 
underlying  those  rules  have  b^n 
retained  and,  hence,  the  amount  of 
permitted  disparity  that  can  be  imputed 
under  the  proposed  regulations  will 
generally  be  the  same  as  determined 
under  the  September  1991  regulations. 

8.  Cross-Testing 

Several  revisions  simplify  the  rules  in 
§  1.401(a)(4)-8  for  cross-testing  defined 
benefit  plans  on  a  contributions  basis 
and  defined  contribution  plans  on  a 
benefits  basis.  These  revisions  include 
the  replacement  of  the  special  rules  for 
employees  beyond  testing  age  with  a 
basic  rule  protecting  a  defined 
contribution  plan  fi'om  failing  the 
nondiscriminatory  amount  requirement 
on  a  cross-tested  basis  merely  because 
contributions  continue  to  be  made  after 
normal  retirement  age  at  the  same  rate. 

In  addition,  the  safe  harbor  testing  rules 
for  target  benefit  plans  have  been 
modified  to  eliminate  the  requirement 
that  the  stated  benefit  formula  follow 
the  fresh-start  rules  in  §  1.401(a)(4)-13. 
Furthermore,  the  follow-offset  plan 
rules  have  been  modified  to  allow  use 
of  ESOPs  as  offset  plans  (to  the  extent 
permitted  under  ERISA). 

The  September  1991  regulations  in 
§§  1.401(a)(4>-8  and  1.401(a)(4)-13  also 
provide  safe  harbor  testing  rules  for  cash 
i;alance  plans.  These  rules  generated 
significant  comment,  which  the 
Treasury  and  the  Service  are  continuing 
to  review.  Consequently,  amendments 
to  the  safe  harbor  testing  rules  for  cash 
balance  plans  are  not  provided  at  this 
time. 

9.  Plan  Aggregation  and  Disaggregation 

Section  1.401(a)(4)-9  generally  retains 
the  plan  aggregation  and  disagregation 
provisions.  However,  a  number  of 


relatively  minor  simplifying  and 
clarifying  revisions  have  bwn  made.  ' 

10.  Nondiscrimination  Testing  of 
Former  Employees 

These  proposed  regulations  continue 
to  provide  for  separate  testing  of  former 
employees  in  §  1.401(a)(4)-10.  However, 
they  significantly  simplify  this  testing 
by  eliminating  the  objective  standards 
prescribed  by  the  September  1991 
regulations.  Under  the  modified  rules, 
the  amount  of  contributions  or  benefits 
and  the  availability  of  benefits,  rights, 
and  features  provided  to  former 
employees  will  be  nondiscriminatory  if 
all  of  the  relevant  facts  and 
circumstances  show  that  the  plan  does 
not  discriminate  significantly  in  favor  of 
highly  compensated  former  employees. 
As  noted  al^ve,  the  definition  of 
employee  has  been  changed  in  a  manner 
consistent  with  other  proposed 
modifications  to  treat  individuals 
receiving  allocations  or  accruals  based 
on  ongoing  compensation  or  service 
credits  as  employees  and  not  former 
employees. 

1 1.  Additional  Rules 

The  additional  rules  in  §  1.401(a)(4)- 

11.  including  the  ability  to  make  a 
retroactive  correction  to  a  plan,  have 
been  retained.  In  addition  to  expanding 
the  rules  on  vesting  and  service 
crediting,  as  described  above,  the 
proposed  regulations  add  provisions 
relating  to  the  treatment  of  employee 
payments  to  a  defined  benefit  plan  to 
repay  a  prior  distribution  (in  order  to 
restore  the  employee’s  prior  accrued 
benefit)  or  to  make  up  missed  employee 
contributions. 

12.  Definitions 

As  in  the  September  1991  regulations, 
§  1.401(a)(4)-12  of  the  propos^ 
regulations  contains  a  number  of 
important  definitions  used  in  applying 
the  rules  contained  in  the  regulations. 
However,  there  have  been  some 
modifications  to  these  definitions  in 
connection  with  other  changes  to  the 
regulation.  For  example,  in  certain 
circumstances,  the  definition  of  imiform 
normal  retirement  age  permits  the  use  of 
a  service  definition  other  than  an 
anniversary  of  commencement  of 
participation. 

13.  Proposed  Effective  Dates 

The  regulations  would  be  generally 
effective  for  plan  years  beginning  on  or 
after  January  1, 1994,  or,  in  the  case  of 
governmental  plans  and  plans 
maintained  by  tax-exempt 
organizations,  for  plan  years  beginning 
on  or  after  January  1, 1996.  For  plan 
years  beginning  on  or  after  the  first  day 


of  the  first  plan  year  to  which  the 
amendments  made  by  section  1112(a)  of 
TRA  ’86  apply  to  a  plan  and  before  the 
applicable  regulatory  elective  date, 

§  1.4019(a)(4)-13  provides  that  a  plan 
must  be  operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
the  requirements  of  section  401(a)(4), 
taking  into  account  pre-existing 
guidance  and  the  amendments  made  by 
TRA  ’86  to  related  Code  provisions, 
such  as  sections  401(7),  401(a)(17),  and 
401(b).  Whether  compliance  is 
reasonable  and  in  good  faith  will 
generally  be  determined  on  the  basis  of 
all  relevant  facts  and  circumstances, 
including  the  extent  to  which  the 
employer  has  consistently  resolved 
unclear  issues  in  its  favor.  Reasonable, 
good  faith  compliance  will  be  deemed 
to  exist,  however,  if  a  plan  is  operated 
in  accordance  with  the  1990  proposed 
regulations,  the  September  1991 
regulations,  or  these  proposed 
regulations. 

In  Notice  92-36, 1992-35  I.R.B.  12. 
the  Service  provided  transition  relief 
and  extendi  the  date  by  which  plan 
amendments  to  comply  with  TRA  ’86 
must  be  made  generally  until  the  close 
of  the  first  plan  year  for  which  these 
regulations  are  effective.  This  extended 
amendment  date  and  related  transition 
relief,  combined  with  the  reasonable, 
good  faith  compliance  standard 
contained  in  these  regulations,  is 
designed  to  ensure  that  plan  sponsors 
have  a  reasonable  period  in  which  to 
amend  qualified  plans. 

Governmental  Plans 

The  proposed  regulations  retain  the 
special  transition  rule  for  governmental 
plans.  Thus,  section  401(a)(4)  is  deemed 
satisfied  in  the  case  of  governmental 
plans  described  in  section  414(d)  for 
plan  years  beginning  before  1996.  Some 
commentators  have  suggested  that 
governmental  plans  should  not  be 
subject  to  nondiscrimination  testing. 
However,  in  the  absence  of  statutory 
provisions  excepting  governmental 
plans  from  these  requirements,  the 
regulations  recognize  their  applicability. 
Nevertheless,  the  Treasury  and  the 
Service  recognize  that  governmental 
plans  may  have  certain  unique  features 
relating  to  the  sponsoring  employer’s 
status  as  a  governmental  entity. 
Comments  have  been  received  on  such 
features,  and  additional  comments  are 
specifically  requested  from 
governmental  employers  regarding 
appropriate  modifications  to  the 
regulations  to  take  into  account  the 
operation  of  governmental  plans. 
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Plans  Maintained  by  More  Than  One 
Employer 

Multiple  employer  plans  must  satisfy 
section  401(a)(4)  on  an  employer-by- 
employer  basis  rather  than  on  the  basis 
of  participating  employers  in  the 
aggregate.  Any  non-colleOtively 
bargained  portion  of  a  multiemployer 
plan  is  tested  as  a  multiple  employer 
plan.  The  consequences  of  failure  to 
satisfy  section  401(a)(4)  with  respect  to 
any  component  of  this  testing  process 
may  affect  the  plan  for  all  participating 
employers.  The  regulations  do  not 
provide  an  exception  to  this  rule. 
However,  where  a  multiemployer  plan 
or  a  multiple  employer  plan  fails  to 
satisfy  section  401(a)(4),  the 
Commissioner  could,  in  a  proper  case, 
treat  the  plan  as  satisfying  section 
401(a)(4)  for  innocent  employers  by 
requiring  corrective  and  remedial  action 
with  respect  to  the  plan.  Such  remedial 
action  could  include  allowing  the 
withdrawal  of  an  offending  employer, 
allowing  a  disqualifying  defect  to  be 
cured  within  a  reasonable  period  of  time 
after  the  plan  administrator  has  or 
should  have  knowledge  of  the 
disqualifying  event  or  was  otherwise 
notified  by  the  Service  of  the 
disqualifying  defect,  or  requiring  plan 
amendments  to  prevent  future 
disqualifying  events. 

Effect  on  Other  Laws 
Compliance  with  the  provisions  of 
this  regulation  does  not  ensure 
compliance  with  other  applicable 
Federal  laws,  including,  but  not  limited 
to,  the  provisions  of  Title  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  which  are  administered  by 
the  Secretary  of  Labor  pursuant  to 
Reorganization  Plan  Number  4  of  1978. 
Employers  should  note  that  plan 
amendments  pursuant  to  this  regulation 
may  necessitate  reporting  and 
disclosure  under  that  Act,  including 
requirements  relating  to  summary  plan 
description  and  summaries  of  material 
modifications. 

Additional  Authority 
The  regulations  provide  that  the 
Commissioner  may,  in  revenue  rulings, 
notices,  and  other  guidance  of  general 
applicability,  provide  any  additional 
rules  that  may  be  necessary  or 
appropriate  in  applying  the 
nondiscrimination  requirements  of 
section  401(a)(4). 

Special  Analyses 
It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 


that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  these  regulations  will  be 
submitted  to  the  (^ief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  to  Appear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  timely  (preferably  a  signed 
original  and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  bo 
available  for  public  inspection  and 
copying  in  their  entirety.  Becai'se  the 
Treasury  Department  expects  to  issue 
final  regulations  on  this  matter  as  soon 
as  possible,  a  public  hearing  will  be 
held  at  10  a.m.  on  April  23, 1993,  and 
continuing,  if  necessary,  on  April  26, 
1993,  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Service,  1111  Constitution  Ave.,  NW., 
Washington,  DC.  Comments  must  be 
received  by  March,15, 1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
must  be  received  by  April  2, 1993.  See 
notice  of  hearing  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Nancy  J. 
Marks,  David  Munroe,  Marjorie 
Ho^an,  and  Patricia  McDtermott  of  the 
Office  of  the  Associate  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  personnel  fi’om  other 
offices  of  the  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  1.401-0 
Through  1.419A-2T 

Bonds,  Employee  benefit  plans. 
Income  taxes.  Pensions,  Reporting  and 
recordkeeping  requirements.  Securities, 
Trusts  and  trustees. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  foltows; 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 


Authwity:  26  U.S.C  7805  •  *  • 

Paragraph  2.  Sections  1.401(a)(4)-0 
through  1.401(a)(4)-8(c)(2)(iii)  and  * 

§§  1.401(a)(4)-^(d)  through  1.401(a)(4)- 
13(e)(2)  are  revised  and  §  1.401(a)(4)- 
8(c)(2)(iv)  is  added  to  read  as  follows: 

S  1.401(aK4)-0  Table  of  contents. 

This  section  contains  a  listing  of  the 
major  headings  of  §§  1.401(a)(4)-l 
through  1.401(a)(4)-13. 

§1.401(a)(4)-l  Nondiscrimination 
Bequirements  of  Section  401(a)(4) 

(a)  In  general. 

(b)  Requirements  a  plan  must  satisfy. 

(1)  In  general. 

^(2)  Nondiscriminatory  amount  of 
contributions  or  benefits. 

(3)  Nondiscriminatory  availability  of 
benefits,  rights,  and  features. 

(4)  Nondiscriminatory  effect  of  plan 
amendments  and  terminations. 

(c)  Application  of  requirements. 

(1)  In  general. 

(2)  Interpretation. 

(3)  Plan-year  basis  of  testing. 

(4)  Application  of  section  410(b)  rules. 

(5)  Collectively  bargained  plans. 

(6)  Former  employees. 

(7)  Employee-provided  contributions  and 
benefits. 

(8)  Allocation  of  earnings. 

(9)  Rollovers,  transfers,  and  buybacks. 

(10)  Vesting. 

(11)  Credit  service. 

(12)  Governmental  plans. 

(13)  Employee  stock  ownership  plans. 

(14)  Section  401(h)  benefits. 

(15)  Definitions. 

(16)  Effective  dates  and  fresh-start  rules. 

(d)  Additional  rules. 

§  1.401(a)( 4 )-2  Nondiscrimination  in 
Amount  of  Employer  Contributions  Under  a 
Defined  Contribution  Plan 

(a)  Introduction. 

(1)  Overview. 

(2)  Alternative  methods  of  satisfying 
nondiscriminatory  amount  requirement. 

(b)  Safe  harbors. 

(1)  In  general. 

(2)  Safe  harbor  for  plans  with  uniform 
allocation  formula. 

(3)  Safe  harbor  for  plans  wdth  uniform 
points  allocation  formula. 

(4)  Use  of  safe  harbors  not  precluded  by. 
certain  plan  provisions. 

(c)  General  test  for  nondiscrimination  in 

amount  of  contributions. 

(1)  General  rule. 

(2)  Determination  of  allocation  rates. 

(3)  Satisfaction  of  section  410(b)  by  a  rate 
group. 

(4)  Examples. 

§  1.401(aX4)-3  Noniiiscrimination  in 
Amount  of  Employer-Provided  Benefits 
Under  a  ^fined  Benefit  Plan 

(a)  Introduction. 

(1)  Overview. 

(2)  Alternative  methods  of  satisfying 
nondiscriminatory  amount  requirement 

(b)  Safe  harbors. 

(1)  In  general. 
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(2)  Uniformity  requirements. 

(3)  Safe  harbor  for  unit  credit  plans. 

(4)  Safe  harbor  for  plans  using  fractional 
accrual  rule. 

(5)  Safe  harbor  for  insurance  contract 
plans. 

(6)  Use  of  safe  harbors  not  precluded  by 
certain  plan  provisions. 

(c)  General  test  for  nondiscrimination  in 

amount  of  benefits. 

(1)  General  rule. 

(2)  Satisfaction  of  section  410(b)  by  a  rate 
group. 

(3)  Certain  violations  disregarded. 

(4)  Examples. 

(d)  Determination  of  accrual  rates. 

(1)  Definitions. 

(2)  Rules  of  application. 

(3)  Optional  rules. 

(4)  Examples. 

(e)  Compensation  rules. 

(1)  In  general. 

(2)  Average  annual  compensation. 

(3)  Examples. 

(f)  Special  rules. 

(1)  In  general. 

(2)  Certain  qualihed  disability  benefits. 

(3)  Accruals  after  normal  retirement  age. 

(4)  Early  retirement  window  benefits. 

(5)  Unpredictable  contingent  event 
benefits. 

(6)  Determination  of  benefits  on  other  than 
plan-year  basis. 

(7)  Adjustments  for  certain  plan 
distributions. 

(8)  Adjustment  for  certain  QPSA  charges. 

(9)  Disregard  of  certain  ofrsets. 

§  1.401(a)(4)-4  Nondiscriminatory 
Availability  of  Benefits.  Fights,  and  Features 

(a)  Introduction. 

(b)  Current  availability. 

(1)  General  rule. 

(2)  Determination  of  current  availability. 

(3)  Benefit,  rights,  and  features  that  are 
eliminated  prospectively. 

(c)  Effective  availability. 

(1)  General  rule. 

(2)  Examples. 

(d)  Special  rules. 

(1)  Mergers  and  acquisitions. 

(2)  Frozen  participants. 

(3)  Early  retirement  window  benefits. 

(4)  Permissive  aggregation  of  certain 
benefits,  rights,  or  features. 

(5)  Certain  spousal  benefits. 

(6)  Special  KOP  rules. 

(7)  Special  testing  rule  for  unpredictable 
contingent  event  benefits. 

(e)  Definitions. 

(1)  Optional  form  of  benefit. 

(2)  Ancillary  benefit. 

(3)  Other  right  or  feature. 

§  1.401(a)(4)-5  Plan  Amendments  and  Plan 
Terminations 

(a)  Introduction. 

(1)  Overview. 

(2)  Facts-and-circumstances  determination. 

(3)  Safe  harbor  for  certain  grants  of  benefits 
for  past  periods. 

(4)  Examples. 

(b)  Pre-termination  restrictions. 

(1)  Required  provisions  in  defined  benefit 
plans. 

^2)  Restriction  of  benefits  upon  plan 
termination. 


(3)  Restrictions  on  distributions. 

(4)  Operational  restrictions  on  certain 
money  purchase  pension  plans. 

§  1.401(a)(4)-6  Contributory  Defined  Benefit 
Plans 

(a)  Introduction. 

(b)  Determination  of  employer-provided 

benefit. 

(1)  General  rule. 

(2)  Composition-of-work-force  method. 

(3)  Minimum-benefit  method. 

(4)  Grandfather  rule  for  plans  in  existence 
on  May  14, 1990. 

(5)  Government-plan  method. 

(6)  Cessation  of  employee  contributions. 

(c)  Rules  applicable  in  determining  whether 

employee-provided  benefits  are 
nondiscriminatory  in  amount. 

(1)  In  general. 

(2)  Same  rate  of  contributions. 

(3)  Total-benefits  method. 

(4)  Grandfather  rule  for  plans  in  existence 
on  May  14, 1990. 

§  1.401(a)(4}-7  Imputation  of  Permitted 
Disparity 

(a)  Introduction. 

(b)  Adjustment  allocation  rates. 

(1)  In  general. 

(2)  Employees  whose  plan  year 
compensation  does  not  exceed  taxable 
wage  base. 

(3)  Employees  whose  plan  year 
compensation  exceeds  taxable  wage 
base. 

(4)  Definitions. 

(5)  Example. 

(c)  Adjusting  accrual  rates. 

(1)  Ini  general. 

(2)  Employees  whose  average  annual 
compensation  does  not  exceed  covered 
compensation. 

(3)  Employees  whose  average  annual 
compensation  exceeds  covered 
compensation. 

(4)  Definitions. 

(5)  Employees  with  negative  unadjusted 
accrual  rates. 

(6)  Example. 

(d)  Rules  of  general  application. 

(1)  Eligible  plans. 

(2)  Exceptions  from  consistency 
requirements. 

(3)  Overall  permitted  disparity. 

§  1.401(a)(4}-8  Cross-Testing 

(a)  Introduction. 

(b)  Nondiscrimination  in  amount  of  benefits 

provided  under  a  defined  contribution 
plan. 

(1)  General  rule. 

(2)  Determination  of  equivalent  accrual 
rates. 

(3)  Safe-harbor  testing  method  for  target 
benefit  plans. 

(c)  Nondiscrimination  in  amount  of 

contributions  under  a  defined  benefit 
plan. 

(1)  General  rule. 

(2)  Determination  of  equivalent  allocation 
rates. 

(3)  Safe  harbor  testing  method  for  cash 
balance  plans. 

(d)  Safe-harbor  testing  method  for  defined 

benefit  plans  that  are  part  of  a  floor-offset 
arrangement. 


(1)  General  rule. 

(2)  Application  of  safe-harbor  testing 
method  to  qualified  offset  arrangements. 

§  1.401(a)(4}-9  Plan  Aggregation  and  ^ 
Restructuring 

(a)  Introduction. 

(b)  Application  of  nondiscrimination 

requirements  to  DB/DC  plans. 

(1)  General  rule. 

(2)  Special  rules  for  demonstrating 
nondiscrimination  in  amount  of 
contributions  or  benefits. 

(3)  Special  rules  for  demonstrating 
nondiscrimination  in  availability  of 
certain  benefits,  rights,  and  features. 

(c)  Plan  restructuring. 

(1)  General  rule. 

(2)  Identification  of  component  plans. 

(3)  Satisfaction  of  section  401(a)(4]  by  a 
component  plan. 

(4)  Satisfaction  of  section  410(b)  by  a 
component  plan. 

(5)  Effect  of  restructuring  under  other 
sections. 

(6)  Examples. 

§1.401(a)(4)-10  Testing  of  Former 
Employees 

(a)  Introduction. 

(b)  Nondiscrimination  in  amount  of 

contributions  or  benefits. 

(1)  General  rule. 

(2)  Permitted  disparity. 

(3)  Examples. 

(c)  Nondiscrimination  in  availability  of 

benefits,  rights,  or  features.  « 

§  1.401(a)(4)-1 1  Additional  Rules 

(a)  Introduction. 

(b)  Rollovers,  transfers,  and  buybacks. 

(1)  Rollovers  and  elective  transfers. 

(2)  Other  transfers. 

(3)  Employee  buybacks. 

(c)  Vesting. 

(1)  General  rule. 

(2)  Deemed  equivalence  of  statutory 
vesting  schedules. 

(3)  Safe  harbor  for  vesting  schedules. 

(4)  Examples. 

(d)  Service-crediting  rules. 

(1)  Overview. 

(2)  Manner  of  crediting  service. 

(3)  Service-crediting  period. 

(e)  Family  aggregation  rules.  (Reserved) 

(0  Governmental  plans.  (Reserved) 

(g)  Retroactive  correction. 

(1)  In  general. 

(2)  Scope  of  retroactive  amendments. 

(3)  Conditions  for  retroactive  correction. 

(4)  Retroactive  amendments  affecting 
terminated  nonvested  employees. 

(5)  Effect  under  other  statutory 
requirements. 

(6)  Examples. 

§  1.401(a)(4)-'t2  Definitions 

§  1.401(a)(4)-13  Effective  Dates  and  Fresh- 
Start  Rules 

(a)  General  effective  dates. 

(1)  In  general. 

(2)  Plans  of  tax-exempt  organizations. 

(3)  Compliance  during  transition  period. 

(b)  Effective  date  for  governmental  plans. 

(c)  Fresh-start  rules  for  defined  benefit  plans 
(1)  Introduction. 
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(2)  General  rule. 

(3)  Definition  of  frozen. 

(4)  Fresh-start  formulas. 

(5)  Rules  of  application. 

(6)  Examples. 

(d)  Compensation  adjustments  to  frozen 

accrued  benefits. 

(1)  Introduction. 

(2)  In  general. 

(3)  Plan  requirements. 

(4)  Meaningful  coverage  as  of  fresh-start 

date. 

(5)  Meaningful  ongoing  coverage. 

(6)  Meaningful  current  benefit  accruals. 

(7)  Minimum  beneHt  adjustment. 

(8)  Adjusted  accrued  benefit. 

(9)  Example. 

(e)  fietermination  of  initial  theoretical  reserve 

for  target  benefit  plans. 

(1)  General  rule. 

(2)  Example. 

(f)  Special  fresh-start  rules  for  cash  balance 

plans. 

(1)  In  general. 

(2)  Alternative  formula. 

(3)  Limitations  on  formulas. 

§  1 .401  (aX4)-1  Nondiscrimination 
requirements  of  section  401  (aX4). 

(a)  In  general.  Section  401(a)(4) 
provides  that  a  plan  is  a  qualified  plan 
only  if  the  contributions  or  the  benefits 
provided  under  the  plan  do  not 
discriminate  in  favor  of  HCEs.  Whether 
a  plan  satisfies  this  requirement 
depends  on  the  form  of  the  plan  and  on 
its  effect  in  operation.  In  m^ng  this 
determination,  intent  is  irrelevant.  This 
section  sets  forth  the  exclusive  rules  for 
determining  whether  a  plan  satisfies 
section  401(a)(4).  A  plan  that  complies 
in  form  and  operation  with  the  rules  in 
this  section  therefore  satisfies  section 
401(a)(4). 

(b)  Requirements  a  plan  must 
satisfy — (1)  In  general.  In  order  to  satisfy 
section  401(a)(4),  a  plan  must  satisfy 
each  of  the  requirements  of  this 
paragraph  (b). 

(2)  Nondiscriminatory  amount  of 
contributions  or  benefits — (i)  General 
rule.  Either  the  contributions  or  the 
benefits  provided  under  the  plan  must 
be  nondiscriminatory  in  amount.  It  need 
not  be  shown  that  both  the 
contributions  and  the  benefits  provided 
are  nondiscriminatory  in  amount,  but 
only  that  either  the  contributions  alone 
or  the  benefits  alone  are 
nondiscriminatory  in  amount. 

(ii)  Defined  contribution  plans — (A) 
General  rule.  A  defined  contribution 
plan  satisfies  this  paragraph  (b)(2)  if  the 
contributions  allocated  under  the  plan 
(including  forfeitures)  are 
nondiscriminatory  in  amount  under 
§  1.401(a)(4)-2.  Alternatively,  a  defined 
contribution  plan  (other  than  an  ESOP) 
satisfies  this  paragraph  (b)(2)  if  the 
equivalent  benefits  provided  under  the 
plan  are  nondiscriminatory  in  amount 
under  §  1.401(a)(4)-8(b).  Section 


1.401(a)(4)-8(b)  includes  a  safe-harbor 
testing  method  for  contributions 
provided  under  a  target  benefit  plan. 

(B)  Section  401  (k)  plans  and  section 
401(m)  plans.  A  section  401(k)  plan  is 
deemed  to  satisfy  this  paragraph  (b)(2) 
because  §  1.401(b)-9  defines  a  section 
401  (k)  plan  as  a  plan  consisting  of 
elective  contributions  under  a  qualified 
cash  or  deferred  arrangement  (i.e.,  one 
that  satisfies  section  401(k)(3),  the 
nondiscriminatory  amount  requirement 
applicable  to  qualified  cash  or  deferred 
arrangements).  A  section  401  (m)  plan 
satisfies  this  paragraph  (b)(2)  only  if  the 
plan  satisfies  §  1.40l(m>-l(b)  and 
1.401(m)-2.  Contributions  vuader  a 
nonqualified  cash  or  deferred 
arrangement,  elective  contributions 
described  in  §1.401(k)-l(b)(4)(iv)  that 
fail  to  satisfy  the  allocation  and 
compensation  requirements  of 
§  1.401(k}-l(b)(4)(i),  matching 
contributions  that  fail  to  satisfy 
§  1.401(m)-l(b)(4)(ii)(A),  and  qualified 
nonelective  contributions  treated  as 
elective  or  matching  contributions  for 
certain  purposes  under  §§  1.401(k)- 
1(b)(5)  and  1.401(m)-l(b)(5), 
respectively,  are  not  subject  to  the 
special  rule  in  this  paragraph 
(b)(2)(ii)(B),  because  they  are  not  treated 
as  part  of  a  section  401  (k)  plan  or 
section  401  (m)  plan  as  those  terms  are 
defined  in  §  1.410(b)-9.  The 
contributions  described  in  the  preceding 
sentence  must  satisfy  paragraph 
(b)(2)(ii)(A)  of  this  section. 

(iii)  Defined  benefit  plans.  A  defined 
benefit  plan  satisfies  this  paragraph 
(b)(2)  if  the  benefits  provided  under  the 
plan  are  nondiscriminatory  in  amount 
under  §  1.401(a)(4)-3.  Alternatively,  a 
defined  benefit  plan  satisfies  this 
paragraph  (b)(2)  if  the  equivalent 
allocations  provided  under  the  plan  are 
nondiscriminatory  in  ammmt  under 
§  1.401(a)(4)-8(c).  Section  1.401(a)(4}- 
8(c)  includes  a  safe-harbor  testing 
method  for  benefits  provided  under  a 
cash  balance  plan.  In  addition, 

§  1.401(a)(4)-8(d)  provides  a  safe-harbor 
testing  method  for  benefits  provided 
under  a  defined  benefit  plan  that  is  part 
of  a  floor-offset  arrangement. 

(3)  Nondiscriminatory  availability  of 
benefits,  rights,  and  features.  All 
benefits,  rights,  and  features  provided 
under  the  plan  must  be  made  available 
in  the  plan  in  a  nondiscriminatory 
manner.  Rules  for  determining  whether 
this  requirement  is  satisfied  are  set  forth 
in  §  1.401(a)(4)-4. 

(4)  Nondiscriminatory  effect  of  plan 
amendments  and  terminations.  The 
timing  of  plan  amendments  must  not 
have  the  effect  of  discriminating 
significantly  in  favor  of  HCEs.  Rules  for 
determining  whether  this  requirement  is 


satisfied  are  set  forth  in  §  1.401(a)(4)- 
5(a).  Section  §  1.401(a)(4)-5(b)  provides 
additional  requirements  regarding  plan 
terminations. 

(c)  Application  of  requirements — (1) 

In  general.  The  requirements  of 
paragraph  (b)  of  this  section  must  be 
applied  in  accordance  with  the  rules  set 
fo^  in  this  paragraph  (c). 

(2)  Interpretation.  The  provisions  of 
§§  1.401(a)(4)-l  through  1.401(a)(4)-13 
must  be  interpreted  in  a  reasonable 
manner  consistent  with  the  purpose  of 
preventing  discrimination  in  favor  of 
HCEs. 

(3)  Plan-year  basis  of  testing.  The 
requirements  of  paragraph  (b)  of  this 
section  are  generally  applied  on  the 
basis  of  the  plan  year  and  on  the  basis 
of  the  terms  of  the  plan  in  effect  during 
the  plan  year.  Thus,  unless  otherwise 
provided,  the  compensation, 
contributions,  benefit  accruals,  and 
other  items  used  to  apply  these 
requirements  must  be  determined  with 
respect  to  the  plan  year  being  tested. 
However,  §  1. 401  (a)(4)-l  1(g)  provides 
rules  allowing  a  plan  to  be  amended 
retroactively  after  the  close  of  the  plan 
year  to  satisfy  certain  requirements 
under  paragraph  (b)  of  this  section. 

(4)  Application  of  section  410(b) 
rules — (i)  Relationship  between  sections 
401(a)(4)  and  410(b).  To  be  a  qualified 
plan,  a  plan  must  satisfy  both  sections 
410(b)  and  401(a)(4).  S^ion  410(b) 
requires  that  a  plan  benefit  a 
nondiscriminatory  group  of  employees, 
and  section  401(a)(4)  requires  that  the 
contributions  or  benefits  provided  to 
employees  benefiting  under  the  plan  not 
discriminate  in  favor  of  HCEs. 
Consistent  with  this  requirement,  the 
definition  of  a  plan  subject  to  testing 
under  section  401(a)(4)  is  the  same  as 
the  definition  of  a  plan  subject  to  testing 
under  section  410(b),  i.e.,  the  plan 
determined  after  applying  the 
mandatory  disaggregation  rules  of 

§  1.410(b)-7(c)  and  the  permissive 
aggregation  rules  of  §  1.410(b)-7(d).  In 
addition,  whichever  testing  option  is 
used  for  the  plan  year  under  §  1.410(b)- 
8(a)  (e.g,  quarterly  testing)  must  also  be 
used  for  purposes  of  determining 
whether  the  plan  satisfies  section 
401(a)(4)  for  the  plan  year. 

(ii)  Special  rules  for  certain 
aggregated  plans.  Special  rules  are  set 
forth  in  §  1.401(a)(4)-9(b)  for  applying 
the  nondiscriminatory  amount  and 
availability  requirements  of  paragraphs 
(b)(2)  and  (b)(3)  of  this  section  to  a  plan 
that  includes  one  or  more  defined 
benefit  plans  and  one  or  more  defined 
contribution  plans  that  have  been 
penqissively  aggregated  under 
§  1.410(b)-7(d). 
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(iii)  Restructuring.  In  certain 
circumstances,  a  plan  may  be 
restructured  on  the  basis  of  employee 
groups  and  treated  as  comprising  two  or 
more  plans,  each  of  which  is  treated  as 
a  separate  plan  that  must  independently 
satisfy  sections  401(a)(4)  and  410(b). 
Rules  relating  to  restructuring  plans  for 
purposes  of  applying  the  requirements 
of  paragraph  (b)  of  this  section  are  set 
forth  in  §  1.401(a)(4)-9(c). 

(iv)  References  to  section  410(b). 

Except  as  otherwise  specihcally 
provided,  references  to  satisfying 
section  410(b)  in  §§  1.401(a)(4)-l 
through  1.401(a)(4)-13  mean  satisfying 
§  1.410(b)-2  (taking  into  account  any 
special  rules  available  in  satisfying  that 
section,  other  than  the  permissive 
aggregation  rules  of  §  1.410(b)-7(d)).  In 
the  case  of  a  plan  described  in  section 
410(c)(1)  that  has  not  made  the  election 
described  in  section  410(d)  and  is  not 
subject  to  section  403(b)(12)(A)(i), 
references  in  §§  1.4l0(a)(4)-l  through 
1.401(a)(4)-13  to  satisf^ng  section 
410(b)  mean  satisfying  section  410(c)(2). 

(5)  Collectively-bargained  plans.  The 
requirements  of  paragraph  (b)  of  this 
section  are  treated  as  satisfied  by  a 
collectively-bargained  plan  that 
automatically  satisfies  section  410(b) 
under  §  1.410(b)— 2(b)(7). 

(6)  Former  employees.  In  applying  the 
nondiscriminatory  amount  and 
availability  requirements  of  paragraphs 
(b)(2)  and  (b)(3)  of  this  section,  former 
employees  are  tested  separately  finm 
active  employees,  unless  otherwise 
provided.  Rules  for  applying  paragraphs 
(b)(2)  and  (b)(3)  of  this  section  to  former 
employees  are  set  forth  in  §  1.401(a)(4)- 
10. 

(7)  Employee-provided  contributions 
and  benefits.  In  applying  the 
nondiscriminatory  amount  requirement 
of  paragraph  (b)(2)  of  this  section, 
employee-provided  contributions  and 
benefits  are  tested  separately  firom 
employer-provided  contributions  and 
benefits,  unless  otherwise  provided. 
Rules  for  determining  the  amount  of 
employer-provided  benefits  under  a 
defined  benefit  plan  that  includes 
employee  contributions  not  allocated  to 
separate  accounts  are  set  forth  in 

§  1.401(a)(4)-6(b),  and  rules  for  applying 
paragraph  (b)(2)  of  this  section  to 
employee  contributions  under  such  a 
plan  are  set  forth  in  §  1.401(a)(4)-6(c). 
See  paragraph  (b)(2)(ii)(B)  of  this  section 
for  rules  applicable  to  employee 
contributions  allocated  to  separate 
accounts. 

(8)  Allocation  of  earnings. 
Notwithstanding  any  other  provision  in 
§§  1.401(a)(4)-l  through  1.401(a)(4)-13, 
a  defined  contribution  plan  does  not 
satisfy  paragraph  (b)(2)  of  this  section  if 


the  manner  in  which  income,  expenses, 
gains,  or  losses  are  allocated  to  accounts 
under  the  plan  discriminates  in  favor  of 
HCEs  or  former  HCEs. 

(9)  Rollovers,  transfers,  and  buybacks. 
In  applying  the  requirements  of 
paragraph  (b)  of  this  section,  rollover 
(including  direct  rollover)  contributions 
described  in  section  402(c),  402(e)(6), 
403(a)(4),  403(a)(5),  or  408(d)(3), 
elective  transfers  described  in 

§  1.411(d)-4,  Q&A-3(b),  transfers  of 
assets  and  liabilities  described  in 
section  414(7),  and  employee  buybacks 
are  treated  in  accordance  with  the  rules 
set  forth  in  §  1. 401  (a)(4)-l  1(b). 

(10)  Vesting.  A  plan  does  not  satisfy 
the  nondiscriminatory  amount 
requirement  of  paragraph  (b)(2)  of  this 
section  unless  it  satisfies  §  1.401(a)(4)- 
11(c)  with  respect  to  the  manner  in 
which  employees  vest  in  their  accrued 
benefits. 

(11)  Crediting  service.  A  plan  does  not 
satisfy  paragraphs  (b)(2)  and  (b)(3)  of 
this  section  unless  it  satisfies 

§  1.401(a)(4)-ll(d)  with  respect  to  the 
manner  in  which  employee’s  service  is 
credited  under  the  plan.  Service  other 
than  actual  service  with  the  employer 
may  not  be  taken  into  account  in 
determining  whether  the  plan  satisfies 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  except  as  provided  in 
§  1.401(a)(4)-ll(d). 

(12)  Governmental  plans.  The  rules  of 
this  section  apply  to  a  governmental 
plan  within  the  meaning  of  section 
414(d).  except  as  provided  in 

§§  1.401(a)(4)-ll(f)  and  1.401(a)(4)- 
13(b). 

(13)  Employee  stock  ownership  plans. 
[Reserved] 

(14)  Section  401(h)  benefits.  In 
applying  the  requirements  of  paragraph 
(b)  of  this  section,  the  portion  of  a  plan 
providing  benefits  described  in  section 
401(h)  is  tested  separately  fi:om  the 
portion  of  the  same  plan  providing 
retirement  benefits,  and  thus  is  not 
required  to  satisfy  this  section.  Rules 
applicable  to  section  401(h)  benefits  are 
set  forth  in  §  1.401-14(b)(2). 

(15)  Definitions.  In  applying  the 
requirements  of  this  section,  the 
definitions  in  §  1.401(a)(4)-12  govern. 

(16)  Effective  dates  and  fresh-start 
rules.  In  applying  the  requirements  of 
this  section,  the  effective  dates  set  forth 
in  §  1.401(a)(4)-13  govern.  Section 
1.401(a)(4)-13  also  provides  certain 
transition  and  fresh-start  rules  that 
apply  for  purposes  of  this  section. 

(d)  Additional  rules.  The 
Commissioner  may,  in  revenue  rulings, 
notices,  and  other  guidance  of  general 
applicability,  published  in  the  Internal 
Revenue  Bulletin,  provide  any 
additional  rules  that  may  be  necessary 


or  appropriate  in  applying  the 
nondiscrimination  requirements  of 
section  401(a)(4).  See 
§  601.601(d)(2)(ii)(i))  of  this  chapter. 

§1.401  (aX4)-2  Nondiacriminaition  in 
amtount  of  employer  contributions  under  a 
defined  contribution  plan. 

(a)  Introduction — (1)  Overview.  This 
section  provides  rules  for  determining 
whether  the  employer  contributions 
allocated  under  a  defined  contribution 
plan  are  nondiscriminatory  in  amount 
as  required  by  §  1.401(a)(4)- 
l(b)(2)(ii)(A).  Certain  defined 
contribution  plans  that  provide  uniform 
allocations  are  permitted  to  satisfy  this 
requirement  by  meeting  one  of  the  safe 
harbors  in  paragraph  (b)  of  this  section. 
Plans  that  do  not  provide  uniform 
allocations  may  satisfy  this  requirement 
by  satisfying  the  general  test  in 
paragraph  (c)  of  this  section.  See 

§  1.401(a)(4)-(b)(2)(ii)(B)  for  the 
exclusive  tests  applicable  to  section 
401(k)  plans  and  section  401(m)  plans. 

(2)  Alternative  methods  of  satisfying 
nondiscriminatory  amount  requirement. 
A  defined  contribution  plan  is 
permitted  to  satisfy  paragraph  (b)(2)  or 
(c)  of  this  section  on  a  restructured  basis 
pursuant  to  §  1.401(a)(4)-9(c). 
Alternatively,  a  defined  contribution 
plan  (other  than  an  ESOP)  is  permitted 
to  satisfy  the  nondiscriminatory  amount 
requirement  of  §  1.401(a)(4)- 
l(b)(2)(ii)(A)  on  the  basis  of  equivalent 
benefits  pursuant  to  §  1.401(a)(4)-8(b). 

(b)  SAFE  harbors^l)  In  general.  The 
employer  contributions  allocated  under 
a  defined  contribution  plan  are 
nondiscriminatory  in  amount  for  a  plan 
year  if  the  plan  satisfies  either  of  the 
safe  harbors  in  paragraph  (b)(2)  or  (b)(3) 
of  this  section.  Paragraph  (b)(4)  of  this 
section  provides  exceptions  for  certain 
plan  provisions  that  do  not  cause  a  plan 
to  fail  to  satisfy  this  paragraph  (b). 

(2)  Safe  harbor  for  plans  with  uniform 
allocation  formula — (i)  General  rule.  A 
defined  contribution  plan  satisfies  the 
safe  harbor  in  this  paragraph  (b)(2)  for 
a  plan  year  if  the  plan  allocates  all 
amounts  taken  into  account  under 
paragraph  (c)(2)(ii)  of  this  section  for  the 
plan  year  under  an  allocation  formula 
that  allocates  to  each  employee  the  same 
percentage  of  plan  year  compensation, 
the  same  dollar  amount,  or  the  same 
dollar  amoimt  for  each  uniform  imit  of 
service  (not  to  exceed  one  week)  - 
performed  by  the  employee  during  the 
plan  year. 

(ii)  Permitted  disparity.  If  a  plan 
satisfies  section  401(7)  in  form, 
differences  in  employees’  allocations 
under  the  plan  attributable  to  uniform 
disparities  permitted  under  §  1.401(7)-2 
(including  differences  in  disparities  that 
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are  deemed  uniform  under  §  1.401(7)- 
2(c)(2))  do  not  cause  the  plan  to  fail  to 
satisfy  this  paragraph  (b)(2). 

(3)  Safe  harbor  for  plans  with  uniform 
points  allocation  formula — (i)  General 
rule.  A  defined  contribution  plan  (other 
than  an  ESOP)  satisfies  the  safe  harbor 
in  this  paragraph  (b)(3)  for  a  plan  year 
if  its  satisfies  Imth  of  the  following 
requirements: 

(A)  The  plan  must  allocate  amounts 
under  a  uniform  points  allocation 
formula.  A  uniform  points  allocation 
formula  defines  each  employee’s 
allocation  for  the  plan  year  as  the 
product  of  the  total  of  all  amounts  taken 
into  account  under  paragraph  (c)(2)(ii) 
of  this  section  and  a  fraction,  the 
numerator  of  which  is  the  employee’s 
points  for  the  plan  year  and  the 
denominator  of  which  is  the  sum  of  the 
points  of  all  employees  in  the  plan  for 
the  plan  year.  For  this  purpose,  an 
employee’s  points  for  a  plan  year  equal 
the  sum  of  the  employee’s  points  for 
age,  service,  and  units  of  plan  year 
compensation  for  the  plan  year.  Under 


a  uniform  points  allocation  formula, 
each  employee  must  receive  the  same 
number  of  points  for  each  year  of  age, 
the  same  number  of  points  for  each  year 
of  service,  and  the  same  number  of 
points  for  each  unit  of  plan  year 
compensation.  The  unit  of  plan  year 
compensation  used  in  the  ^location 
formula  must  be  a  single  dollar  amoimt 
for  all  employees  that  does  not  exceed 
$200.  A  uniform  points  allocation 
formula  need  not  grant  points  for  both 
age  and  service,  but  it  must  grant  points 
for  at  least  one  of  them.  If  the  allocation 
formula  nants  points  for  years  of 
service,  the  plan  is  permitted  to  limit 
the  number  of  years  of  service  taken  into 
account  to  a  single  maximum  number  of 
years  of  service.  In  all  cases,  a  uniform 
points  allocation  formula  must  grant 
points  for  plan  year  compensation. 

(B)  For  tne  plan  year,  tne  average  of 
the  allocation  rates  for  the  HCEs  in  the 
plan  must  not  exceed  the  average  of  the 
allocation  rates  for  the  NHCEs  in  the 
plan.  For  this  purpose,  allocation  rates 
are  determined  in  accordance  with 


paragraph  (c)(2)  of  this  section,  without 
imputing  permitted  disparity  and 
without  grouping  allocation  rates  under 
paragraph  (c)(2)(iv)  and  (v)  of  this 
section. 

(ii)  Example.  The  following  example 
illustrates  the  safe  harbor  in  this 
paragraph  (b)(3): 

Example,  (a)  Plan  A  has  a  single  allocation 
formula  that  applies  to  all  employees,  under 
which  each  emplojree’s  allocation  for  the 
plan  year  equals  the  product  of  the  total  of 
all  amounts  taken  into  account  for  all 
employees  for  th^plan  year  under  paragraph 
(c)(2)(ii)  of  this  section  and  a  fraction,  the 
numerator  of  which  is  the  employee’s  points 
for  the  plan  year  and  the  denominator  of 
which  is  the  stun  of  the  points  of  all 
employees  for  the  plan  year.  Plan  A  grants 
each  employee  10  points  for  each  year  of 
service  and  one  point  for  each  $100  of  plan 
year  compensation.  For  the  1994  plan  year, 
the  total  ^locations  are  $81,200,  and  the  total 
points  for  all  employees  are  8,120.  Each 
employee’s  allocation  for  the  1994  plan  year 
is  set  forth  in  the  table  below. 


Employee 

Years  o» 
service 

Plan  year 
compensation 

Points 

Amount  of  al¬ 
location 

Allocation  rate 
(percent) 

HI  . 

20 

$200,000 

2,200 

$22,000 

11.0 

H2  . .: . 

10 

200,000 

2,100 

21,000 

10.5 

H3  . ; . 

30 

100,000 

1,300 

13,000 

13.0 

H4  . . . 

3 

100,000 

1,030 

10,300 

10.3 

Nl  . 

10 

40,000 

500 

5,000 

12.5 

N2  . . . 

5 

35,000 

400 

4,000 

11.4 

N3  . 

3 

30,000 

330 

3,300 

11.0 

N4  . 

1 

25,000 

260 

2,600 

10.4 

Total . . . . . 

. . 

8,120 

$81,200 

(b)  Under  these  facts,  for  the  1994  plan 
year.  Plan  A  allocates  amounts  under  a 
uniform  points  allocation  formula  within  the 
meaning  of  paragraph  (b)(3)(i)(A)  of  this 
section. 

(c)  For  the  1994  plan  year,  the  average 
allocation  rate  for  the  HCEs  (Hi  throu^  H4) 
is  11.2  percent,  and  the  average  allocation 
rate  for  NHCEs  (Nl  through  N4)  is  11.3 
percent.  Because  the  average  of  the  allocation 
rates  for  the  HCEs  does  not  exceed  the 
average  of  the  allocation  rates  for  the  NHCEs, 
Plan  A  satisfies  paragraph  (b)(3)(i)(B)  of  this 
section  and,  thus,  the  safe  harbor  in  this 
paragraph  (b)(3)  for  the  1994  plan  year. 

(4)  Use  of  safe  harbors  not  precluded 
by  certain  plan  provisions — (i)  In 
general.  A  plan  does  not  fail  to  satisfy 
this  paragraph  (b)  merely  because  the 
plan  contains  one  or  more  of  the 
provisions  described  in  this  paragraph 
(b)(4).  Unless  otherwise  provided,  any 
such  provision  must  apply  uniformly  to 
all  employees. 

(ii)  Entry  dates,  the  plan  provides  one 
or  more  entry  dates  during  the  plan  yeeir 
as  permitted  by  section  410(a)(4). 

(iii)  Certain  conditions  on  allocations. 
The  plan  provides  that  an  employee’s 


allocation  for  the  plan  year  is 
conditioned  on  the  employee’s 
employment  on  the  last  day  of  the  plan 
year  or  on  the  employee’s  completion  of 
a  minimum  number  of  hours  of  service 
during  the  plan  year  (not  to  exceed 
1,000).  Sudi  a  provision  may  include  an 
excepfion  from  this  condition  for  all 
employees  who  terminate  employment 
during  the  plan  year  or  only  for  those 
employees  who  terminate  employment 
during  the  plan  year  on  account  of  one 
or  more  of  the  following  circumstances: 
retirement,  disability,  death,  or  military 
service. 

(iv)  Certain  limits  on  allocations.  The 
plan  limits  allocations  otherwise 
provided  under  the  allocation  formula 
to  a  maximum  dollar  amoimt  or  a 
maximum  percentage  of  plan  year 
compensation,  limits  the  dollar  amount 
of  plan  year  compensation  taken  into 
account  in  determining  the  amount  of 
allocations,  or  applies  the  restrictions  of 
section  409(n)  or  the  limits  of  section 
415. 


(v)  Lower  allocations  for  HCEs.  'The 
allocations  provided  to  one  or  mpre 
HCEs  under  the  plan  are  less  than  the 
allocations  that  would  otherwise  be 
provided  to  those  employees  if  the  plan 
satisfied  this  paragraph  (b)  (without 
regard  to  this  paragraph  (b)(4)(v)). 

(vi)  Multiple  formulas — (A)  General 
rule.  The  plan  provides  that  an 
employee’s  allocation  under  the  plan  is 
the  greater  of  the  allocations  determined 
under  two  or  more  formulas,  or  is  the 
sum  of  the  allocations  determined  under 
two  or  more  formulas.  'This  paragraph 
(b)(4)(vi)  does  not  apply  to  a  plan  unless 
each  of  the  formulas  under  the  plan 
satisfies  the  requirements  of  paragraph 
(b)(4)(vi)(B)  through  (D)  of  this  section. 

(B)  Sole  formulas.  The  formulas  must 
be  the  only  formulas  under  the  plan. 

(C)  Separate  testing.  Each  of  the 
formulas  must  separately  satisfy  this 
paragraph  (b).  A  formula  that  is 
available  solely  to  some  or  all  NHCEs  is 
deemed  to  satisfy  this  paragraph 
(b)(4)(vi)(C). 
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(D)  Arailability — (1)  General  rule.  All 
of  the  fonnulas  must  be  available  on  the 
same  terms  to  all  employees. 

(2)  Formulas  for  NHCEs.  A  formula 
does  not  fail  to  be  available  on  the  same 
terms  to  all  employees  merely  because 
the  formula  is  not  available  to  any 
NCEs,  but  is  available  to  some  or  all 
NHCEs  on  the  same  terms  as  all  of  the 
other  formulas  in  the  plan. 

(3)  Top-heavy  formulas.  In  the  case  of 
a  plan  that  provides  the  greater  of  the 
allocations  under  two  or  more  formulas, 
one  of  which  is  a  top-heavy  formula,  the 
top-heavy  formula  dodh  not  fail  to  be 
available  on  the  same  terms  to  all 
employees  merely  because  it  is  available 
solely  to  all  non-key  employees  on  the 
same  terms  as  all  the  other  formulas 
under  the  plan.  Furthermore,  the  top- 
heavy  formula  does  not  fail  to  be 
available  on  the  same  terms  as  the  other 
formulas  under  the  plan  merely  because 
it  is  amditioned  on  the  plan’s  being  top- 
heavy  within  the  meaning  of  section 
416(g).  Finally,  the  top-heavy  formula 
does  not  fail  to  be  available  on  the  same 
terms  as  the  other  fonnulas  under  the 
plan  merely  because  it  is  available  to  all 
employees  described  in  §  1.461-1,  Q&A 
M-10  (i.e.,  all  non-key  employees  who 
have  not  separated  from  service  as  of  the 
last  day  of  the  plan  year).  The  preceding 
sentence  does  not  apply,  however , 
unless  the  plan  would  satisfy  section 
410(b)  if  all  employees  whose  only 
allocations  under  l^e  plan  are  provided 
under  the  top-heavy  formula  were 
treated  as  not  currently  benefiting  under 
the  plan.  For  purposes  of  this  paragraph 
(b)(4)(vi)(D)(3),  a  top-heavy  formula  is  a 
formula  that  provides  the  minimum 
benefit  described  in  section  416(c)(2) 
(taking  into  account,  if  applicable,  the 
modification  in  section 
416(h)(2j(A)(ii)(II)). 

(E)  Provisions  may  be  applied  more 
than  once.  The  provisions  of  this 
paragraph  (b)(4)(vi)  may  be  applied 
more  than  once.  For  example,  a  plan 
satisfies  this  paragraph  (b)  if  an 
employee’s  allocation  under  the  plan  is 
the  greater  of  the  allocations  under  two 
or  more  formulas,  and  one  or  more  of 
those  formulas  is  the  sum  of  the 
allocations  under  two  or  more  other 
fonnulas,  provided  that  each  of  the 
formulas  under  the  plan  satisfies  the 
requirements  of  paragraph  (b)(4)(vi)(B} 
through  (D)  of  this  section. 

(F)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(b)(4)(vi): 

Example  1.  Under  Plan  A,  each  employee’s 
allocation  equals  the  sum  of  the  allocations 
determined  under  two  formulas.  The  first 
formula  provides  an  allocation  of  five  percent 
of  plan  year  compensation.  The  second 


formula  provides  an  allocation  of  $100.  Plan 
A  satisfies  this  paragraph  (bK4)(vi). 

Example  2.  Under  Plan  B,  each  employee’s 
allocation  equals  the  greater  of  the 
allocations  determined  under  two  formulas. 
The  first  formula  provides  an  allocation  of 
seven  percent  of  plan  year  compensation  and 
is  available  to  all  employees  who  complete 
at  least  1,000  hours  of  service  during  the  plan 
year  and  who  have  not  separated  from 
service  as  of  the  last  day  of  the  plan  year.  The 
second  formula  is  a  to-heavy  formula  that 
provides  an  allocation  of  three  percent  of 
plan  year  compensation  and  this  available  to 
all  employees  described  in  $  1.416-1,  Q&A 
M-10.  Plan  B  does  not  satisfy  the  general  rule 
in  paragraph  (b){4)(vi)(D)(l)  of  this  section 
because  the  formulas  are  not  available  on  the 
same  terms  to  all  employees  (i.e.,  an 
employee  is  required  to  complete  1,000  hours 
of  service  during  the  plan  year  to  receive  an 
allocation  under  the  first  formula,  but  not 
under  the  second  formula).  Nonetheless, 
because  he  second  formula  is  a  top-heavy 
formula,  the  special  availability  rules  for  top- 
heavy  formulas  in  paragraph  (b)(4)(vi)(D)(3) 
of  this  section  apply.  Thus,  the  second 
formula  does  not  fail  to  be  available  on  the 
same  terms  as  the  first  formula  merely 
because  the  second  formula  is  available  to  all 
employees  described  in  §  1.416-1,  Q&A  M- 
10,  as  long  as  the  plan  would  satisfy  section 
410(b)  if  all  employees  whose  only  allocation 
under  the  plan  is  provided  under  the  second 
formula  were  treated  as  not  currently 
benefiting  under  the  plan.  This  is  true  even 
if  the  plan  conditions  the  availability  of  the 
second  formula  on  the  plan’s  being  top-heavy 
for  the  plan  year. 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  the  first  formula  is 
available  to  all  employees  who  have  not 
separated  from  service  as  of  the  last  day  of 
the  plan  year,  regardless  of  whether  they 
complete  at  least  1,000  hours  of  service 
during  the  plan  year.  Plan  B  still  does  not 
satisfy  the  general  rule  in  paragraph 
(b)(4)(vi)(D)(I)  of  this  section  because  the  two 
formulas  are  not  available  on  the  same  terms 
to  all  employees  (i.e.,  the  second  formula  is 
only  available  to  all  non-key  employees). 
Nonetheless,  because  the  second  formula  is 
a  top-heavy  formula,  the  special  availability 
rules  for  top-heavy  formulas  in  paragraph 
(b)(4)(vi)(D)(3)  of  this  section  apply.  Thus, 
the  second  formula  does  not  fail  to  be 
available  on  the  same  terms  as  the  first 
formula  merely  because  the  second  formula 
is  available  solely  to  all  non-key  employees. 

(c)  Generpl  test  for  nondiscrimination 
in  amount  of  contributions — (1)  General 
rule.  The  employer  contributions 
allocated  under  a  defined  contribution 
plan  are  nondiscriminatory  in  amount 
for  a  plan  year  if  each  rate  group  under 
the  plan  satisfies  section  410(b).  For 
purposes  of  the  paragraph  (c),  a  rate 
group  exists  a  plan  for  each  HCE  and 
consists  of  the  HCE  and  all  other 
employees  in  the  plan  (both  HCEs  and 
NHCEs)  who  have  an  allocation  rate 
greater  than  or  equal  to  the  HCE’s 
allocation  rate.  Thus,  an  employee  is  in 
the  rate  group  for  each  HCE  who  has  an 


allocaticHi  rate  less  than  or  equal  to  the 
employee’s  allocation  rate. 

(2)  Determination  of  allocation  rates — 
(i)  General  rule.  The  allocation  rate  of  an 
employee  for  a  plan  year  equals  the  sum 
of  the  allocations  to  the  employee’s 
account  for  the  plan  year,  expressed 
either  as  percentage  of  plan  year 
compensation  or  as  a  dollar  amount. 

(iij  Allocations  taken  into  account. 

The  amount  taken  into  account  in 
determining  allocation  rates  for  a  plan 
year  include  all  employer  contributions 
and  forfeitures  that  are  allocated  or 
treated  as  allocated  to  the  amount  of  an 
employee  under  the  plan  for  the  Plan 
year,  other  tlian  amounts  described  in 
paragraph  (c)(2)(iii)  of  this  section.  For 
this  purpose,  employer  contributions 
include  £mnual  additions  described  in 
§  1.415-6(b)(2)(i)  (regarding  amounts 
arising  fi'om  certain  treuisactions 
between  the  plan  and  the  employer).  In 
the  case  of  a  defined  contribution  plan 
subject  to  section  412,  an  employer 
contribution  is  taken  into  account  in  the 
plan  year  for  which  it  is  required  to  be 
contributed  and  allocated  to  employees’ 
accounts  under  the  plan,  even  if  all  or 
part  of  the  required  contribution  is  not 
actually  made. 

(iii)  Allocations  not  taken  into 
account.  Allocations  of  income, 
expenses,  gains,  and  losses  attributable 
to  the  balance  in  an  employee’s  accoimt 
are  not  taken  into  account  in 
determining  allocation  rates. 

(iv)  Imputation  of  permitted  disparity. 
The  disparity  permitted  under  section 
401(7)  may  be  imputed  in  accordance 
with  the  rules  of  §  401(a)(4)-7. 

(v)  Group  of  allocation  rates — (A) 
General  rule.  An  employer  may  treat  all 
employees  who  have  allocation  rates 
within  a  specified  range  above  and 
below  a  midpoint  rate  chosen  by  the 
employer  as  having  an  allocation  rate 
equal  to  the  midpoint  rate  within  that 
range.  Allocation  rates  within  a  given 
range  may  not  be  grouped  imder  this 
paragraph  (c)(2)(v)  if  the  allocation  rates 
of  HQEs  within  the  rang  generally  are 
significantly  higher  than  the  allocation 
rates  of  NHCEs  in  the  range.  The 
specified  ranges  within  which  all 
employees  are  treated  as  having  the 
same  allocation  rate  may  not  overlap 
and  may  be  no  larger  than  provided  in 
paragraph  (c)(2)(v)(B)  of  this  section. 
Allocation  rates  of  employees  that  are 
not  within  any  of  these  specified  ranges 
are  determined  without  regard  to  this 
paragraph  (c)(2)(v). 

(B)  Size  of  specified  ranges.  The 
lowest  and  hipest  allocation  rates  in 
the  range  must  be  within  five  percent 
(not  five  percentage  points)  of  the 
midpoint  rate.  If  allocation  rates  are 
determined  as  a  percenh^e  of  plan  year 
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compensation,  the  lowest  and  highest 
allocation  rates  need  not  be  within  five 
percent  of  the  midpoint  rate,  if  they  are 
no  more  than  one  quarter  of  a 
percentage  point  above  or  below  the 
midpoint  rate. 

(vi)  Consistency  requirement. 
Allocation  rates  must  be  determined  in 
a  consistent  manner  for  all  employees 
for  the  plan  year. 

(3)  Satisfaction  of  section  410(b)  by  a 
rate  group — (i)  General  rule.  For 
purposes  of  determining  whether  a  rate 
group  satisfies  section  410(b),  the  rate 
group  is  treated  as  if  it  were  a  separate 
plan  that  benefits  only  the  employees 
included  in  the  rate  group  for  the  plan 
year.  Thus,  for  example,  under 

§  1.401(a)(4)-l(c)(4)(iv),  the  ratio 
percentage  of  the  rate  group  is 
determined  taking  into  account  all 
nonexcludable  employees  regardless  of 
whether  they  benefit  under  the  plan. 
Paragraph  (c)(3)  (ii)  and  (iii)  of  this 
section  provide  additional  special  rules 
for  determining  whether  a  rate  group 
satisfies  section  410(b). 

(ii)  Application  of  nondiscriminatory 
classification  test.  A  rate  group  satisfies 
the  nondiscriminatory  classification  test 
of  §  410(b)-4  (including  the  reasonable 
classification  requirement  of  §  1.410(b)- 
4(b))  if  and  only  if  the  ratio  percentage 
of  the  rate  group  is  greater  than  or  equal 
to  the  lesser  of — 

(A)  The  midpoint  between  the  safe 
and  the  unsafe  harbor  percentages 
applicable  to  the  plan;  and 

(B)  The  ratio  percentage  of  the  plan. 

(iii)  Application  of  average  benefit 
percentage  test.  A  rate  group  satisfies 
the  average  benefit  percentage  test  of 
§  1.410(b)-5  (without  regard  to 

§  1.410(b)-5(f)).  In  the  case  of  a  plan  that 
relies  on  §  1.410(b)-5(f)  to  satisfy  the 
average  benefit  percentage  test,  each  rate 
group  under  the  plan  satisfies  the 
average  benefit  percentage  test  (if 
applicable)  only  if  the  rate  group 
separately  satisfies  §  1.410(b)-5(f). 

(4)  Examples.  The  following  examples 
illustrate  the  general  test  in  this 
paragraph  (c): 

Example  1.  Employer  X  maintains  two 
defined  contribution  plans,  Plan  A  and  Plan 
B,  that  are  aggregated  and  treated  as  a  single 
plan  for  purposes  of  sections  410(b)  and 
401(a)(4)  pursuant  to  §  1.410(b)-7(d).  For  the 
1994  plan  year,  Employee  M  has  plan  year 
compensation  of  $10,000  and  receives  an 
allocation  of  $200  under  Plan  A  and  an 
allocation  of  $800  under  Plan  B.  Employee 
M’s  allocation  rate  under  the  aggregated  plan 
for  the  1994  plan  year  is  10  percent  (i.e., 
$1,000  divided  by  $10,000). 

Example  2.  The  employees  in  Plan  C  have 
the  following  allocation  rates  (expressed  as  a 
percentage  of  plan  year  compensation):  2.75 
percent,  2.80  percent,  2.85  percent,  3.25 


percent,  6.65  percent,  7.33  percent,  7.34 
p>ercent,  and  7.35  percent.  Because  the  first 
four  rates  are  within  a  range  of  no  more  than 
one  quarter  of  a  percentage  point  above  and 
below  3.0  percent  (a  midpoint  rate  chosen  by 
the  employer),  under  paragraph  (c)(2)(v)  of 
this  se^ion  the  employer  may  treat  the 
employees  who  have  those  rates  as  having  an 
allocation  rate  of  3.0  percent  (provided  that 
the  allocation  rates  of  HCEs  within  the  range 
generally  are  not  significantly  higher  than  the 
allocation  rates  of  NHCEs  within  the  range). 
Because  the  last  four  rates  are  within  a  range 
of  no  more  than  five  percent  above  and  below 
7.0  percent  (a  midpoint  rate  chosen  by  the 
employer),  the  employer  may  treat  the 
employees  who  have  those  rates  as  having  an 
allocation  rate  of  7.0  percent  (provided  that 
the  allocation  rates  of  HCEs  within  the  range 
generally  are  not  significantly  higher  than  the 
allocation  rates  of  NHCEs  within  the  range). 

Example  3.  (a)  Employer  Y  has  only  six 
nonexcludable  employees,  all  of  whom 
benefit  under  Plan  D.  The  HCEs  are  Hi  and 
H2,  and  the  NHCEs  are  N1  through  N4.  For 
the  1994  plan  year.  Hi  and  Nl  through  N4 
have  an  allocation  rate  of  5.0  percent  of  plan 
year  compensation.  For  the  same  plan  year, 
H2  has  an  allocation  rate  of  7.5  percent  of 
plan  year  compensation. 

(b)  There  are  two  rate  groups  under  Plan 
D.  Rate  group  1  consists  of  HI  and  all  those 
employees  who  have  an  allocation  rate 
greater  than  or  equal  to  Hi’s  allocation  rate 
(5.0  percent).  Thus,  rate  group  1  consists  of 
Hi,  H2,  and  Nl  through  N4.  Rate  group  2 
consists  only  of  H2  b^ause  no  other 
employee  has  an  allocation  rate  greater  than 
or  equal  to  H2’s  allocation  rate  (7.5  percent). 

(c)  The  ratio  percentage  for  rate  group  2  is 
zero  percent — i.e.,  zero  percent  (the 
percentage  of  all  nonhi^ly  compensated 
nonexcludable  employees  who  are  in  the  rate 
group)  divided  by  50  percent  (the  percentage 
of  all  highly  compensated  nonexcludable 
employees  who  are  in  the  rate  group). 
Therefore  rate  group  2  does  not  satisfy  the 
ratio  percentage  test  under  §  1.410(b}-2(b)(2). 
Rate  group  2  also  does  not  satisfy  the 
nondiscriminatory  classification  test  of 

§  1.410(b)-4  (as  modified  by  paragraph  (c)(3) 
of  this  section).  Rate  group  2  therefore  does 
not  satisfy  section  410(b)  and,  as  a  result. 

Plan  D  does  not  satisfy  the  general  test  in 
paragraph  (c)(1)  of  this  section.  This  is  true 
regardless  of  whether  rate  group  1  satisfies 
§1.410(b)-2(b)(2). 

Example  4.  (a)  The  facts  are  the  same  as  in 
Example  3,  except  that  N4  has  an  allocation 
rate  of  8.0  percent. 

(b)  There  are  two  rate  groups  in  Plan  D. 
Rate  group  1  consists  of  HI  and  all  those 
employees  who  have  an  allocation  rate 
greater  than  or  equal  to  Hi’s  allocation  rate 
(5.0  percent).  Thus,  rate  group  1  consists  of 
Hi,  H2  and  Nl  through  N4.  Rate  group  2 
consists  of  H2,  and  all  those  employees  who 
have  an  allocation  rate  greater  than  or  equal 
to  H2’s  allocation  rate  (7.5  percent).  ’Thus, 
rate  group  2  consists  of  H2  and  N4. 

(c)  Rate  group  1  satisfies  the  ratio 
percentage  test  under  §  1.410(b)-2(b)(2) 
because  the  ratio  percentage  of  the  rate  group 
is  100  percent — i.e.,  100  percent  (the 
percentage  of  all  nonhighly  compensated 
nonexcludable  employees  who  are  in  the  rate 


group)  divided  by  100  percent  (the 
percentage  of  all  highly  compensated 
nonexcludable  employees  who  are  in  the  rate 
group). 

(d)  Rate  group  2  does  not  satisfy  the  ratio 
percentage  test  of  $  1.410(b)-2(b)(2)  because 
the  ratio  percentage  of  the  rate  group  is  50 
percent — i.e.,  25  percent  (the  percentage  of 
all  nonhighly  compensate  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  50  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(e)  However,  rate  group  2  does  satisfy  the 
nondiscriminatory  classification  test  of 

§  1.410(b)-4  because  the  ratio  percentage  of 
the  rate  group  (50  percent)  is  greater  than  the 
safe  harbor  percentage  applicable  to  the  plan 
under  §  1.410(b)-4(c)(4)  (45.5  percent). 

(f) if  rate  group  2  satisfies  the  average 
benefit  percentage  test  of  $  1.410(b>-5,  then 
rate  group  2  satisfies  section  410(b).  In  that 
case.  Plan  D  satisfies  the  general  test  in 
paragraph  (c)(1)  of  this  section,  because  each 
rate  group  under  the  plan  satisfies  section 
410(b), 

Example  5.  (a)  Plan  E  satisfies  section 
410(b)  by  satisfying  the  nondiscriminatory 
classification  test  of  §  1.410(b)-4  and  the 
average  benefit  percentage  test  of  8 1.410(b)- 
5  (without  regard  to  §  1.410(b)-5(f)).  See 
§  1.410(b)-2(b)(3).  Plan  B  uses  the  facts-and- 
circumstances  requirements  of  §  1.410(b)- 
4(c)(3)  to  satisfy  the  nondiscriminatory 
classification  test  of  $  1.410(b)-4.  The  safe 
and  unsafe  harbor  percentages  applicable  to 
the  plan  under  §  1.410(b)-4(c)(4)  are  29  and 
20  percent,  respectively.  Plan  E  has  a  ratio 
percentage  of  22  percent. 

(b)  Rate  group  1  under  Plan  E  has  a  ratio 
percentage  of  23  percent.  Under  paragraph 
(c)(3)(ii)  of  this  section,  the  rate  group 
satisfies  the  nondiscriminatory  classification 
requirement  of  §  1.410(b)-4,  because  the  ratio 
percentage  of  the  rate  group  (23  percent)  is 
greater  than  the  lesser  of — 

(1)  The  ratio  percentage  for  the  plan  as  a 
whole  (22  percent);  and 

(2)  The  midpoint  between  the  safe  and 
unsafe  harbor  percentages  (24.5  percent). 

(c)  Under  paragraph  (c)(3)(iii)  of  this 
section,  the  rate  group  satisfies  section  410(b) 
because  the  plan  satisfies  the  average  benefit 
percentage  test  of  §  1.410(b)-5. 

§  1 .401  (aX4)-3  Nondiscrimination  in 
amount  of  amployar-provided  benefits 
under  a  defined  benefit  plan. 

(a)  Introduction — (1)  Overview.  This 
section  provides  rules  for  determining 
whether  the  employer-provided  benefits 
under  a  defined  benefit  plan  are 
nondiscriminatory  in  amount  as 
required  by  §  1.401(a)(4)-l(b)(2)(iii). 
Certain  defined  benefit  plans  that 
provide  uniform  benefits  are  permitted 
to  satisfy  this  requirement  by  meeting 
one  of  the  safe  harbors  in  paragraph  (b) 
of  this  section.  Plans  that  do  not  provide 
uniform  benefits  may  satisfy  this 
requirement  by  satisfying  the  general 
test  in  paragraph  (c)  of  this  section. 
Paragraph  (d)  of  this  section  provides 
rules  for  determining  the  individual 
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benefit  accrual  rates  needed  for  the 
general  test  Paragraph  (e)  of  this  section 
provides  rules  for  determining 
compensation  fix'  purposes  of  applying 
the  requirements  of  this  section. 
Paragraph  (f)  of  this  section  provides 
additional  rules  that  apply  ^nerally  for 
pmrposes  of  both  the  safe  harbors  in 
paragraph  (b)  of  this  section  and  the 
general  test  in  paragraph  (c)  of  this 
section.  See  §1.401(a)(4)-^  for  rules  for' 
determining  the  amoimt  of  employer- 
provided  benefits  imder  a  contributory 
DB  plan,  and  for  determining  whether 
the  employee-provided  benefits  imder 
such  a  plan  are  nondiscrirainatory  in 
amount 

(2)  Ahemative  methods  of  satisfying 
nondiscriminatory  amount  requirement. 
A  defined  benefit  plan  is  permitted  to 
satisfy  paragraph  (o)  or  (c)  of  this 
section  on  a  restructured  basis  pursuant 
to  §  1.401(a)(4)-9(c).  Alternatively,  a 
defined  benefit  plan  is  permitted  to 
satisfy  the  nondiscriminatory  amount 
requirement  of  ^  1.401{a)(4)-l{b){2)(iii) 
on  the  basis  of  equivalent  allocations 
pursuant  to  §  1.401(a)(4)-6(c).  In 
addition,  a  defined  benefit  plan  that  is 
part  of  a  floor-offset  arrangement  is 
permitted  to  satisfy  this  section 
pursuant  to  §  1.401(a)(4)-8(d). 

(b)  Safe  harbors-Al)  In  general.  The 
employer-provided  benefits  under  a 
defined  benefit  plan  are 
nmidiscriminatory  in  amount  for  a  plan 
year  if  the  plan  satisfies  each  of  the 
uniformity  requirements  of  paragraph 
(b)(2)  of  this  section  and  any  one  of  the 
safe  harbors  in  paragraphs  (b)(3)  (emit 
credit  plans),  (b)(4)  (fractional  accrual 
plans)  and  (b)(5)  (insurance  contract 
plans)  of  this  section.  Paragraph  (b)(6)  of 
this  section  provides  exceptions  for 
certain  plan  provisions  that  do  not 
cause  a  plan  to  fail  to  satisfy  this 
paragraph  (b).  Paragraph  (f)  of  this 
section  provides  additional  rules  that 
apply  in  determining  whether  a  plan 
satisfies  this  paragraph  (b). 

(2)  Uniformity  requirements — (i) 
Uniform  normal  retirement  benefit.  The 
same  benefit  formula  must  apply  to  all 
employees.  The  benefit  formula  must 
provide  all  employees  with  an  annual 
benefit  payable  in  the  same  form 
commencing  at  the  same  uniform 
normal  retirement  age.  The  annual 
benefit  must  be  the  same  percentage  of 
average  annual  compensation  or  the 
same  dollar  amount  for  all  employees 
who  Mrill  have  the  same  number  of  years 
of  service  at  ncnmal  retirement  age.  (See 
§  1. 401  (a)(4)-ll (d)(3)  fcJT  limits  on 
service  ^at  may  be  taken  into  account 
as  3rears  of  service.)  The  annual  benefit 
miist  equal  the  employee’s  acxrued 
benefit  at  normal  retirement  age  (widiin 
the  meaning  of  section  411(a)(7)(A)(n 


and  must  be  the  normal  retirement 
benefit  under  the  plan  (within  the 
meaning  of  section  411(a)(9)). 

(ii)  Uniform  post-normal  retirement 
benefit.  With  respect  to  an  employee 
with  a  given  number  of  years  of  service 
at  any  age  after  normal  retirement  age, 
the  annual  benefit  commencing  at  that 
employee's  age  must  be  the  same 
percentage  of  averagff  annxial 
compensation  or  the  same  dollar 
amount  that  would  be  payable 
commencing  at  normal  retirement  a^  to 
an  employee  who  had  that  same  number 
of  years  of  service  at  normal  retirement 
age. 

(iii)  Uniform  subsidies.  Each 
subsidized  optional  form  of  benefit 
available  under  the  plan  must  be 
currently  available  (within  the  meaning 
of  $  1.401(a)(4)--4(b)(2))  to  substantially 
all  employees.  Whether  an  optional 
form  of  bmefit  is  considered  subsidized 
for  this  purpose  may  be  determined 
using  any  reasonable  actuarial 
assumptions. 

(iv)  No  employee  contributions.  The 
plan  must  not  be  a  contributory  DB 
plan. 

(v)  Period  of  accrual.  Each  employee's 
benefit  must  1m  accrued  over  the  same 
years  of  service  that  are  taken  into 
account  in  applying  the  benefit  formula 
under  the  plan  to  that  employee.  For 
this  purpose,  any  year  in  which  the 
employee  benefits  under  the  plan 
(within  the  meaning  of  §  1.410(b)-3(a)) 
is  included  as  a  year  of  service  in  which 
a  benefit  accrues.  Thus,  for  example,  a 
plan  does  not  satisfy  the  safe  harbor  in 
paragraph  (b)(4)  of  this  section  imless 
the  plan  uses  the  same  years  of  service 
to  determine  both  the  normal  retirement 
benefit  under  the  plan’s  benefit  formula 
and  the  fraction  by  which  an  employee’s 
firactional  rule  benefit  is  multiplied  to 
derive  the  employee’s  accrued  benefit  as 
of  any  play  year. 

(vi)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (b)(2); 

Example  1.  Plan  A  provides  a  normal 
retirement  benefit  equal  to  two  percent  of 
average  annual  compensation  times  each  year 
of  service  commencing  at  age  65  for  all 
employees.  Plan  A  provides  that  employees 
of  Division  S  receive  their  benefit  in  the  form 
of  a  straight  life  annuity  and  that  employees 
of  Division  T  receive  their  benefit  in  the  form 
of  a  life  annuity  with  an  automatic  cost-of 
living  Increase.  Plan  A  does  not  provide  a 
uniform  normal  retirement  benefit  within  the 
meaning  of  paragraph  (b)(2)(i)  of  this  section 
because  the  annual  benefit  is  not  payable  in 
the  same  form  to  all  employees. 

Example  2.  Plan  B  provides  a  normal 
retirement  benefit  equal  to  1.5  percent  of 
average  annual  compensation  times  each  year 
of  service  at  normal  retirement  age  fer  all 
employees.  The  normal  retirement  age  under 


the  plan  is  the  earlier  of  age  65  or  the  age  at 
which  the  employee  completes  10  years  of 
service,  but  in  no  event  etxlier  than  age  62. 
Plan  B  does  not  provide  a  uniform  normal 
retirement  benefit  within  the  meaning  of 
paragraph  (b)(2)(i)  of  this  section  because  the 
same  uniform  normal  retirement  age  does  not 
apply  to  all  employees. 

Example  3.  Plan  C  is  an  accumulation  plan 
under  which  the  benefit  for  each  year  of 
service  equals  one  percent  of  plan  year 
compensation  pa3rable  in  the  same  form  to  all 
employees  commencing  at  the  same  uniform 
normal  retirement  age.  Under  paragraph 
(e)(2)  of  this  section,  an  accumulation  plan 
may  substitute  plan  year  compensation  for 
average  annual  compensation.  Plan  C 
provides  a  uniform  normal  retirement  benefit 
within  the  meaning  of  paragraph  (b)(2)(i)  of 
this  section,  because  all  employees  with  the 
same  number  of  years  of  service  at  normal 
retirement  age  will  receive  an  aimual  benefit 
that  is  treated  as  the  same  percentage  of 
average  annual  compensation. 

Example  4.  The  facts  are  the  same  as  in 
Example  3,  except  that  the  benefit  for  each 
year  of  service  equals  one  percent  of  plan 
year  compensation  increased  by  reference  to 
the  increase  in  the  cost  of  living  from  the 
year  of  service  to  normal  retirement  age.  Plan 
C  does  not  provide  a  uniform  normal 
retirement  benefit,  because  the  annual  benefit 
defined  by  the  benefit  formula  can  vary  for 
employees  with  the  same  number  of  years  of 
service  at  normal  retirement  age,  depending 
on  the  age  at  which  those  years  of  service 
were  credited  to  the  employee  under  the 
plan. 

Example  5.  Plan  D  provides  a  normal 
retirement  benefit  of  50  percent  of  average 
annual  compensation  at  normal  retirement 
age  (age  65)  for  employees  with  30  years  of 
service  at  normal  retirement  age.  Plan  D 
provides  that,  in  the  case  of  an  employee 
with  less  than  30  years  of  service  at  normal 
retirement  age,  the  normal  retirement  benefit 
is  reduced  on  a  pro  rata  basis  for  each  year 
of  service  less  than  30.  However,  if  an 
employee  with  less  than  30  years  of  service 
at  normal  retirement  age  continues  to  work 
past  normal  retirement  age,  Phm  D  provides 
that  the  additional  years  of  service  worked 
past  normal  retirement  age  are  taken  into 
account  for  purposes  of  the  30  years  of 
service  requirement.  Thus,  an  employee  who 
has  26  years  of  service  at  age  65  but  who  does 
not  retire  until  age  69  with  30  years  of  service 
will  receive  a  benefit  of  50  percent  of  average 
annual  compensation.  Plan  D  provides 
uniform  post-normal  retirement  benefits 
within  the  meaning  of  paragraph  (b)(2)(ii)  of 
this  section. 

Example  6.  (a)  Plan  E  is  amended  on 
February  14, 1994,  to  provide  an  early 
retirement  window  benefit  that  consists  of  an 
unreduced  early  retirement  benefit  to 
employees  who  terminate  employment  after 
attainment  of  age  55  with  10  years  of  service 
and  between  )une  1, 1994,  and  November  30, 
1994.  The  early  retirement  window  benefit  is 
a  single  subsidized  optional  form  of  benefit 
Para^aph  (b)(2)(Iii)  of  this  section  requires 
that  the  subsidized  optional  form  of  braefit 
be  currently  available  (within  the  meaning  of 
§  1.401(aK4)-4(b)(2))  to  substantially  all 
employees.  Section  1.401  (a)(4}- 
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4(b)(2)(ii](A)/2)  provides  that  age  and  service 
requirements  are  not  disregarded  in 
determining  the  current  availalnlity  of  an 
optional  form  of  benefit  if  those  requirements 
must  be  satisfied  within  a  specified  period  of 
time.  Thus,  the  early  retirement  window 
benefit  is  not  currently  available  to  an 
employee  unless  the  employee  will  satisfy 
the  eligibility  requirements  for  the  early 
retirement  window  benefit  by  the  close  of  the 
early  retirement  window  benefit  period.  Plan 
E  will  fail  to  satisfy  paragraph  (b)(2)(iii)  of 
this  section  unless  substantially  all  of  the 
employees  satisfy  the  eligibility  requirements 
for  the  early  retirement  window  benefit  by 
November  30, 1994.  However,  see 
§  1.401(a)(4)-9(c)(B),  Example  2,  for  an 
example  of  how  a  plan  with  an  early 
retirement  window  benefit  may  be 
restructured  into  two  component  plans,  each 
of  which  satisfies  the  safe  harbors  of  this 
paragraph  (b). 

(b)  A  similar  analysis  would  apply  if, 
instead  of  an  unreduced  early  retirement 
benefit,  the  early  retirement  window  benefit 
consisted  of  a  special  schedule  of  early 
retirement  factors,  defined  by  starting  with 
the  plan's  usual  schedule  and  then  treating 
each  employee  eligible  for  the  early 
retirement  window  benefit  as  being  five  years 
older  than  the  employee  actually  is,  but  not 
older  than  the  employee’s  normal  retirement 
age. 

Example  7.  Plan  F  generally  provides  a 
normal  retirement  benefit  of  1.5  percent  of  an 
employee’s  average  annual  compensation 
multiplied  by  the  employee’s  years  of  service 
with  the  employer.  For  employees  transferred 
outside  of  the  group  of  employees  covered  by 
the  plan,  the  plan’s  benefit  formula  takes  into 
account  only  years  of  service  prior  to  the 
transfer,  but  determines  average  annual 
compensation  taking  into  account  section 
414(s)  compensation  both  before  and  after  the 
transfer.  Plan  F  does  not  satisfy  the 
requirements  of  paragraph  (b)(2)(v)  of  this 
section  with  respect  to  transferred 
employees,  because  their  benefits  are  accrued 
over  years  of  service  (i.e.,  after  transfer)  that 
are  not  taken  into  account  in  applying  the 
plan’s  benefit  formula  to  them.  However,  see 
Example  2  of  paragraph  (b}(6](xi)(B)  of  this 
section  for  an  example  of  how  a  plan  that 
continues  to  take  transferred  employees’ 
section  414(s)  compensation  into  account 
after  their  transfer  may  still  satisfy  this 
paragraph  (b). 

(3)  Safe  harbor  for  unit  credit  plans — 

(i)  General  rule.  A  plan  satisfies  the  safe 
harbor  in  this  paragraph  (b)(3)  for  a  plan 
year  if  it  satisfies  both  of  the  following 
requirements: 

(A)  The  plan  must  satisfy  the  133V3 
percent  accrual  rule  of  section 
411(b)(1)(B). 

(B)  Each  employee’s  accrued  benefit 
under  the  plan  as  of  any  plan  year  must 
be  determined  by  applying  the  plan’s 
benefit  formula  to  the  employee’s  years 
of  service  and  (if  applicable)  average 
annual  compensation,  both  determined 
as  of  that  plan  year. 

(ii)  Example.  The  following  example 
illustrates  the  rules  in  this  paragraph 
(b)(3): 


Example.  Plan  A  provides  that  the  accrued 
benefit  of  each  employee  as  of  any  plan  year 
equals  the  emplo3ree’s  average  annual 
compensation  times  a  percentage  th^ 
depends  on  the  employee’s  years  of  service 
determined  as  of  that  plan  year.  The 
percentage  is  two  percent  for  each  of  the  first 
10  years  of  service,  plus  1.5  percent  fw  each 
of  the  next  10  years  of  service,  plus  two 
percent  for  all  additional  years  of  service. 

Plan  A  satisfies  this  paragraph  (b)(3). 

(4)  Safe  harbor  hr  plans  using 
fractional  accrual  rule — (i)  General  rule. 
A  plan  satisfies  the  safe  harbor  in  this 
paragraph  (b)(4)  for  a  plan  if  it  satisfies 
each  of  the  following  requirements: 

(A)  The  plan  must  satisfy  the 
fractional  accrual  rule  of  section 
411(b)(1)(C). 

(B)  Each  employee’s  accrued  benefit 
under  the  plan  as  of  any  plan  year 
before  the  employee  reaches  normal 
retirement  age  must  he  determined  by 
multiplying  the  employee’s  fractional 
rule  l^nefit  (within  the  meaning  of 

§  1.411(b)-l(b)(3)(ii)(A))  hy  a  fraction, 
the  numerator  of  which  is  the 
employee’s  years  of  service  determined 
as  of  the  plan  year,  and  the  denominator 
of  which  is  the  employee’s  pro}ected 
years  of  service  as  of  normal  retirement 
age. 

(C)  The  plan  must  satisfy  one  of  the 
following  requirements: 

(1)  Under  the  plan,  it  must  be 
impossible  for  any  employee  to  accrue 
in  a  plan  year  a  portion  of  the  normal 
retirement  benefit  described  in 
paragraph  (b)(2)(i)  of  this  section  that  is 
more  than  one  third  larger  than  the 
portion  of  the  same  benefit  accrued  in 
that  or  any  other  plan  year  by  any  other 
employee,  when  each  portion  of  the 
benefit  is  expressed  as  a  percentage  of 
each  employee’s  average  annual 
compensation  or  as  a  dollar  amount.  In 
making  this  determination,  actual  and 
potential  employees  in  the  plan  with 
any  amount  of  service  at  normal 
retirement  must  be  taken  into  account 
(other  than  employees  with  more  than 
33  years  of  service  at  normal  retirement 
age).  In  addition,  in  the  case  of  a  plan 
that  satisfies  section  401(f)  in  form,  an 
employee  is  treated  as  accruing  benefits 
at  a  rate  equal  to  the  excess  benefit 
percentage  in  the  case  of  a  defined 
benefit  excess  plan  or  at  a  rate  equal  to 
the  gross  benefit  percentage  in  the  case 
of  an  offset  plan. 

(2)  The  normal  retirement  benefit 
under  the  plan  must  be  a  flat  benefit 
that  requires  a  minimum  of  25  years  of 
service  at  normal  retirement  age  for  an 
employee  to  receive  the  unreduced  flat 
benefit,  determined  without  regard  to 
section  415.  For  this  purpose,  a  flat 
benefit  is  a  benefit  that  is  the  same 
percentage  of  average  annual 


compensation  at  the  same  dollar 
amount  for  all  employees  who  have  a 
minimum  number  of  years  of  service  at 
normal  retirement  age  (e.g.,  50  percent 
of  average  aimual  compensation),  with  a 
pro  rata  reduction  in  the  flat  benefit  for 
employees  who  have  less  than  the 
minimum  number  of  years  of  service  at 
normal  retirement  age.  An  employee  is 
permitted  to  accrue  the  maximum 
benefit  permitted  under  section  415 
over  a  period  of  less  than  25  years, 
provided  that  the  flat  benefit  under  the 
plan,  determined  without  regard  to 
section  415,  can  accrue  over  no  less 
than  25  years. 

(3)  The  plan  must  satisfy  the 
requirements  of  paragraph  (b)(4)(iKC)(2) 
of  this  section  (other  than  the 
reqviirement  that  the  minimum  number 
of  years  of  service  for  receiving  the 
unreduced  flat  benefit  is  at  least  25 
years),  and,  for  the  plan  year,  the 
average  of  the  normal  accrual  rates  for 
all  nonhighly  compensated 
nonexcludable  employees  must  be  at 
least  70  percent  of  the  average  of  the 
normal  accrual  rates  for  all  highly 
compensated  nonexcludable  employees. 
The  averages  in  the  preceding  sentence 
are  determined  taking  into  accoimt  all 
nonexcludable  employees  (regardless  of 
whether  they  benefit  imder  the  plan).  In 
addition,  contributions  and  benefits 
under  other  plans  of  the  employer  are 
disregarded.  For  purposes  of  this 
paragraph  (b)(4)(i)(C)(3),  normal  accrual 
rates  are  determined  under  paragraph 
(d)  of  this  section. 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (b)(4).  In  each  example,  it  is 
assumed  that  the  plan  has  never 
permitted  employee  contributions. 

Example  1.  Plan  A  provides  a  normal 
retirement  benefit  equal  to  1.6  percent  of 
average  annual  compensation  times  each  year 
of  service  up  to  25.  Plan  A  further  provides 
that  an  employee’s  accrued  benefit  as  of  any 
plan  year  equals  the  employee’s  fractional 
rule  benefit  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  employee’s  years 
of  service  as  of  the  plan  year,  and  the 
denominator  of  which  is  the  employee’s 
projected  years  of  service  as  of  normal 
retirement  age.  The  greatest  benefit  that  an 
employee  could  accrue  in  any  plan  year  is 
1.6  percent  of  average  annual  compensation 
(this  is  the  case  for  an  employee  with  25  or 
fewer  years  of  projected  service  at  nonnal 
retirement  age).  Among  potential  employees 
with  33  or  fewer  years  of  projected  service  at 
normal  retirement  age,  the  lowest  benefit  that 
an  employee  could  accrue  in  any  plan  year 
is  1.212  percent  of  average  annual 
compensation  (this  is  the  case  for  an 
employee  with  33  years  of  projected  service 
at  normal  retirement  age).  Plan  A  satisfies 
paragraph  (b)(4)(i)(C)(l)  of  this  section 
because  1.6  percent  is  not  more  than  one 
third  larger  than  1.212  percent 
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Example  2.  Plan  B  provides  a  normal 
retirement  benefit  equal  to  1 .0  percent  of 
average  annual  compensation  up  to  the 
integration  level,  and  1.6  percent  of  average 
annual  compensation  above  the  integration 
level,  times  each  year  of  service  up  to  35. 

Plan  B  further  provides  that  an  employee’s 
accrued  benefit  as  of  any  plan  year  equals  the 
employee's  fractional  rule  benefit  multiplied 
by  a  fraction,  the  numerator  of  which  is  the 
employee's  years  of  service  as  of  the  plan 
year  and  the  denominator  of  which  is  the 
employee’s  projected  years  of  service  as  of 
normal  retirement  age.  For  purposes  of 
satisfying  the  one  third  larger  rule  in 
paragraph  (b)(4)(i)(C)(I)  of  this  section, 
because  Plan  B  satisfies  section  401(/)  in 
form,  all  employees  with  less  than  35 
projected  years  of  service  are  assumed  to 
accrue  benefits  at  the  rate  of  1.6  percent  of 
average  annual  compensation  (the  excess 
benefit  percentage  under  the  plan).  Plan  B 
satisfies  paragraph  (b)(4)(i)(C)  of  this  section 
because  all  employees  with  33  or  fewer  years 
of  projected  service  at  normal  retirement  age 
accrue  in  each  plan  year  a  beneHt  of  1.6 
percent  of  average  annual  compensation. 

Example  3.  Plan  C  provides  a  normal 
retirement  benefit  equal  to  four  piercent  of 
average  annual  compiensation  times  each  year 
of  service  up  to  10  and  one  percent  of  average 
annual  compensation  times  each  year  of 
service  in  excess  of  10  and  not  in  excess  of 
30.  Plan  C  further  provides  that  an 
employee’s  accrued  beneHt  as  of  any  plan 
year  equals  the  employee’s  fractional  rule 
benefit  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  employee’s  years 
of  service  as  of  the  plan  year,  and  the 
denominator  of  which  is  the  employee’s 
projected  years  of  service  as  of  normal 
retirement  age.  The  greatest  benefit  that  an 
employee  could  accrue  in  any  plan  year  is 
four  percent  of  average  annual  compensation 
(this  is  the  case  for  an  employee  with  10  or 
fewer  years  of  projected  service  at  normal 
retirement  age).  Among  employees  with  33  or 
fewer  years  of  projected  service  at  normal 
retirement  age,  the  lowest  benefit  that  an 
employee  could  accrue  in  a  plan  year  is  1.82 
percent  of  average  annual  compensation  (this 
is  the  case  of  an  employee  with  33  years  of 
projected  service  at  normal  retirement  age). 
Plan  C  fails  to  satisfy  this  paragraph  (b)(4) 
because  four  percent  is  more  than  one  third 
larger  than  1.82  percent.  See  also 
§  1.401(a)(4)-9(c)(6),  Example  3. 

Example  4.  Plan  D  provides  a  normal 
retirement  beneHt  100  percent  of  average 
annual  compensation,  reduced  by  four 
percentage  points  for  each  year  of  service 
below  25  the  employee  has  at  normal 
retirement  age.  Plan  D  further  provides  that 
an  employee’s  accrued  benefit  as  of  any  plan 
year  is  equal  to  the  employee’s  Hactional  rule 
beneHt  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  employee’s  years 
of  service  as  of  the  plan  year,  and  the 
denominator  of  which  is  the  employee’s 
projected  years  of  service  at  normal 
retirement  age.  In  the  case  of  an  employee 
who  has  five  years  of  service  as  of  the  current 
plan  year,  and  who  is  projected  to  have  10 
years  of  service  at  normal  retirement  age,  the 
employee’s  fractional  rule  benefit  would  be 
40  percent  of  average  annual  compensation. 


and  the  employee’s  accrued  beneHt  as  of  the 
current  plan  year  would  be  20  percent  of 
average  annual  compensation  (the  fractional 
rule  l^nefit  multiplied  by  a  fraction  of  five 
years  over  10  years).  Plan  D  satisfies  this 
paragraph  (b)(4). 

Example  5.  The  facts  are  the  same  as  in 
Example  4.  except  that  the  normal  retirement 
benefit  is  125  percent  of  average  annual 
compensation,  reduced  by  five  percentage 
points  for  each  year  of  service  below  25  that 
the  employee  has  at  normal  retirement  age. 
Plan  D  satisHes  this  paragraph  (b)(4),  oven 
though  an  employee  may  accrue  the 
maximum  benefit  allowed  under  section  415 
(i.e.,  100  percent  of  the  participant’s  average 
compensation  for  the  high  three  years  of 
service)  in  less  than  25  years. 

Example  6.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  plan  determines 
each  employee’s  accrued  benefit  by 
multiplying  the  employee’s  projected  normal 
retirement  beneHt  (rater  than  the  fractional 
rule  benefit)  by  the  fraction  described  in 
example  1.  In  determining  an  employee’s 
projected  normal  retirement  benefit,  the  plan 
defines  each  employee’s  average  annual 
compensation  as  the  average  annual 
compensation  the  employee  would  have  at 
normal  retirement  age  if  the  employee’s 
annual  section  414(s)  compensation  in  future 
plan  years  equaled  the  employee’s  plan  year 
compensation  for  the  prior  plan  year.  Under 
these  facts.  Plan  A  does  not  satisfy  paragraph 
(b)(4)(i)(B)  of  this  section  because  the 
employee’s  accrued  benefit  is  determined  on 
the  basis  of  a  projected  normal  retirement 
benefit  that  is  not  the  same  as  the  employee’s 
fractional  rule  benefit  determined  in 
accordance  with  §  1.411(b)-l(b)(3)(ii)(A). 

Example  7.  Plan  E  provides  a  normal 
retirement  benefit  of  50  percent  of  average 
annual  compensation,  with  a  pro  rata 
reduction  for  employees  with  less  than  30 
years  of  service  at  normal  retirement  age. 

Plan  E  further  provides  that  an  employee’s 
accrued  benefit  as  of  any  plan  year  is  equal 
to  the  employee’s  fractional  rule  beneHt 
multiplied  by  a  fraction,  the  numerator  of 
which  is  the  employee’s  years  of  service  as 
of  the  plan  year,  and  the  denominator  of 
which  is  the  employee’s  projected  years  of 
service  at  normal  retirement  age.  For 
purposes  of  determining  this  Action,  the 
plan  limits  the  years  of  service  taken  into 
account  for  an  employee  to  the  number  of 
years  the  employee  has  participated  in  the 
plan.  However,  all  years  of  service  (including 
years  of  service  before  the  employee 
commenced  participation  in  the  plan)  are 
taken  into  account  in  determining  an 
employee’s  normal  retirement  benefit  under 
the  plan’s  benefit  formula.  Plan  E  fails  to 
satisfy  this  paragraph  (b)(4)  because  the  years 
of  service  over  which  beneHts  accrue  differ 
from  the  years  of  service  used  in  applying  the 
benefit  formula  under  the  plan.  See 
paragraph  (b)(2)(v)  of  this  section. 

Example  8.  (a)  Plan  F  provides  a  normal 
retirement  benefit  equal  to  2.0  percent  of 
average  annual  compensation,  plus  0.65 
percent  of  average  annual  compensation 
above  covered  compensation,  for  each  year  of 
service  up  to  25.  Plan  F  further  provides  that 
an  employee’s  accrued  beneHt  as  of  any  plan 
year  equals  the  sum  of — 


(1)  The  employee’s  fractional  rule  beneHt 
(determined  as  if  the  normal  retirement 
benefit  under  the  plan  equaled  2.0  percent  of 
average  annual  compensation  for  each  year  of 
service  up  to  25)  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  employee’  years  of 
service  as  of  the  plan  year  and  the 
denominator  of  which  is  the  employee’s 
projected  years  of  service  as  of  normal 
retirement  age;  plus 

(2)  0.65  percent  of  the  employee’s  average 
annual  compensation  above  covered 
compensation  multiplied  by  the  employee’s 
years  of  service  (up  to  25)  as  of  the  current 
plan  year. 

(b)  Although  Plan  F  satisfies  the  fractional 
accrual  rule  of  section  411(b)(1)(C),  the  plan 
fails  to  satisfy  this  paragraph  (b)(4)  because 
the  plan  does  not  determine  employees’ 
accrued  beneHts  in  accordance  with 
paragraph  (b)(4)(i)(B)  of  this  section. 

(5)  Safe  harbor  for  insurance  contract 
plans.  A  plan  satisfies  the  safe  harbor  in 
this  paragraph  (b)(5)  if  it  satisfies  each 
of  the  following  requirements: 

(1)  The  plan  must  satisfy  the  accrual 
rule  of  section  411(b)(1)(F). 

(ii)  The  plan  must  be  an  insurance 
contract  plan  within  the  meaning  of 
section  412(i). 

(iii)  The  benefit  formula  under  the 
plan  must  be  one  that  would  satisfy  the 
requirements  of  paragraph  (b)(4)  of  this 
section  if  the  stated  normal  retirement 
benefit  under  the  formula  accrued 
ratably  over  each  employee’s  period  of 
plan  participation  through  normal 
retirement  age  in  accordance  with 
paragraph  (b)(4)(i)(B)  of  this  section. 
Thus,  the  benefit  formula  may  not 
recognize  years  of  service  before  an 
employee  commenced  participation  in 
the  plan  because,  otherwise,  the 
definition  of  years  of  service  for 
determining  the  normal  retirement 
benefit  would  differ  from  the  definition 
of  years  of  service  for  determining  the 
accrued  benefit  under  paragraph 
(b)(4)(i)(B)  of  this  section.  See  paragraph 
(b)(4)(ii).  Example  7,  of  this  section. 
Notwithstanding  the  foregoing,  an 
insurance  contract  plan  adopted  and  in 
effect  on  September  19, 1991,  may 
continue  to  recognize  years  of  service 
prior  to  an  employee’s  participation  in 
the  plan  for  an  employee  who  is  a 
participant  in  the  plan  on  that  date  to 
the  extent  provided  by  the  benefit 
formula  in  the  plan  on  such  date. 

(iv)  The  scheduled  premium 
payments  under  an  individual  or  group 
insurance  contract  used  to  fund  an 
employee’s  normal  retirement  benefit 
must  be  level  annual  payments  to 
normal  retirement  age.  'Thus,  payments 
may  not  be  scheduled  to  cease  before 
normal  retirement  age. 

(v)  The  premium  payments  for  an 
employee  who  continues  benefiting 
after  normal  retirement  age  must  be 
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equal  to  the  amount  necessary  to  fund' 
additional  benefits  that  accrue  under  the 
plan’s  beneht  formula  for  the  plan  year. 

(vi)  Experience  gains,  dividends, 
forfeitures,  and  similar  items  must  be 
used  solely  to  reduce  future  premiums. 

(vii)  All  benefits  must  be  f^ded 
through  contracts  of  the  same  series. 
Among  other  requirements,  contracts  of 
the  same  series  must  have  cash  values 
based  on  the  same  terms  (including 
interest  and  mortality  assumptions)  and 
the  same  conversion  rights.  A  plan  does 
not  fail  to  satisfy  this  requirement, 
however,  if  any  change  in  the  contract 
series  or  insurer  applies  on  the  same 
terms  to  all  employees.  But  see 

§  1.401(a)(4)-5{a)(4),  Example  12 
(change  in  insurer  considered  a  plan 
amendment  subject  to  §  1.401(a)(4)- 
5(a)). 

(viii)  If  permitted  disparity  is  taken 
into  account,  the  normal  retirement 
benefit  stated  under  the  plan’s  benefit 
formula  must  satisfy  §  1.401(/)-3.  For 
this  purpose,  the  0.75-percent  factor  in 
the  maximum  excess  or  offset  allowance 
in  §  1.401(/)-3(b)(2)(i)  or  (b)(3)(i). 
respectively,  adjusted  in  accordance 
with  §  1.401(/)-3(d)(9)  and  (e),  is 
reduced  by  multiplying  the  factor  by 
0.80. 

(6)  Use  of  safe  harbors  not  precluded 
by  certain  plan  provisions — (i)  In 
general.  A  plan  does  not  fail  to  satisfy 
this  paragraph  (b)  merely  because  the 
plan  contains  one  or  more  of  the 
provisions  described  in  this  paragraph 

(b)(6).  Unless  otherwise  provided,  any 
such  provision  must  apply  uniformly  to 
all  employees. 

(ii)  Section  401(1}  permitted  disparity. 
The  plan  takes  permitted  disparity  into 
account  in  a  manner  that  satisfies 
section  401(7)  in  form.  Thus,  differences 
in  employees'  benefits  under  the  plan 
attributable  to  uniform  disparities 
permitted  under  §1.401(7)— 3  (including 
differences  in  disparities  that  are 
deemed  uniform  under  §1.401(7)- 
3(c)(2))  do  not  cause  a  plan  to  fail  to 
satisfy  this  paragraph  (b). 

(iii)  Different  entry  dates.  The  plan 
provides  one  or  more  entry  dates  during 
the  plan  year  as  permitted  by  section 
410(a)(4). 

(iv)  Certain  conditions  on  accruals. 
The  plan  provides  that  an  employee’s 
accrual  for  the  plan  year  is  less  than  a 
full  accrual  (induding  a  zero  accrual) 
because  of  a  plan  provision  permitted 
by  the  year-of-partidpation  rules  of 
section  411(b)(4). 

(v)  Certain  limits  on  accruals.  The 
plan  limits  benefits  otherwise  provided 
under  the  benefit  formula  or  accrual 
method  to  a  maximum  dollar  amoimt  or 
to  a  maximum  percentage  of  average 
annual  compensation  (e  g.,  by  limiting 


service  taken  into  account  in  the  benefit 
formula)  or  in  accordance  with  section 
401(a)(5)(D),  applies  the  limits  of 
section  415,  or  limits  the  dollar  amount 
of  compensation  taken  into  account  in 
determining  benefits. 

(vi)  Dollar  accrual  per  uniform  unit  of 
service.  ’The  plan  determines  accruals 
based  on  the  same  dollar  amount  fm 
each  uniform  imit  of  service  (not  to 
exceed  one  week)  performed  by  each 
employee  with  the  same  number  of 
years  of  service  under  the  plan  during 
the  plan  year.  'The  preceding  sentence 
applies  solely  for  purposes  of  the  unit 
cr^it  safe  harbor  in  paragraph  (b)(3)  of 
this  section. 

(vii)  Prior  benefits  accrued  under  a 
different  formula.  The  plan  determines 
benefits  for  years  of  service  after  a  fresh- 
start  date  for  all  employees  under  a 
benefit  formula  and  accrual  method  that 
differ  fit>m  the  benefit  formula  and 
accrual  method  previously  used  to 
determine  benefit  accruals  for 
employees  in  a  fresh-start  group  for 
years  of  service  before  the  fresh-start 
date.  This  paragraph  (b}(6)(vii)  applies 
solely  to  plans  that  satisfy  §  1.401(a)(4)- 
13(c)  with  respect  to  the  fresh  start. 

(viii)  Employee  contributions.  'The 
plan  is  a  contributory  DB  plan  that 
would  satisfy  the  requirements  of 
paragraph  (b)  of  this  section  if  the  plan's 
benefit  formula  provided  benefits  at 
employees’  employer-provided  benefit 
rates  determined  under  §  1.401(a)(4)- 
6(b).  This  paragraph  (b)(6)(viii)  does  not 
apply  to  a  plan  tested  under  {laragraph 
(b)(4)  or  (b)(5)  of  this  section  unless  the 
plan  satisfies  one  of  the  methods  in 
§  1.401(a)(4)-6(b)(4)  through  (b)(6).  A 
minimum  benefit  added  to  the  plan 
solely  to  satisfy  §  1.401(a)(4)-6(b)(3)  is 
not  taken  into  account  in  determining 
whether  this  paragraph  (b)(6)(viii)  is 
satisfied. 

(ix)  Certain  subsidized  optional  forms. 
The  plan  provides  a  subsidized  optional 
form  of  benefit  that  is  available  to  fewer 
than  substantially  all  employees 
because  the  optional  form  of  benefit  has 
been  eliminated  prospectively  as 
provided  in  §  1.401(a)(4)— 4(b)(3).  ^ 

(x)  Lower  benefits  for  HCEs — (A) 
General  rule.  The  benefits  (including 
any  subsidized  optional  form  of  benefit) 
provided  to  one  or  more  HCEs  under  the 
plan  are  inherently  less  valuable  to 
those  HCEs  (determined  by  applying  the 
principles  of  §  1.401(a)(4)-^(d)(4))  than 
the  benefits  that  would  otherwise  be 
provided  to  those  HCEs  if  the  plan 
satisfied  this  paragraph  (b)  (determined 
without  regard  to  this  paragraph 
(b)(6)(x)).  ’niese  inherently  less  valuable 
benefits  are  deemed  to  satisfy  this 
paragraph  (b). 


(B)  Examples.  ’The  following 
examples  illustrate  the  rules  in  this 
paragraph  (b)(6)(x): 

Example  1.  Plan  A  would  satisfy  this 
paragraph  (b)  (determined  without  regard  to 
this  paragraph  (b)(6Kx)),  except  for  the  fact 
that  it  fails  to  satisfy  the  requirement  of 
paragraph  (bK2Kiii)  of  this  section  (i.e.,  a 
subsidized  optional  form  must  be  available  to 
substantially  all  employees  on  similar  terms). 
Each  subsidized  optionid  form  in  the  plan  is 
available  to  all  the  NHCEs  on  similar  terms, 
but  cme  of  the  subsidized  optional  ftxms  of 
benefit  is  not  available  to  any  of  the  HCEs. 
Plan  A  satisfies  this  paragraph  (b),  because 
Plan  A  is  a  safe  harbm  plan  with  respect  to 
the  NHCEs  and  provides  inherently  less 
valuable  benefits  to  the  HCEs. 

Example  2.  (a)  Plan  B  would  satisfy  this 
paragraph  (b)  (determined  without  regard  to 
this  paragraph  (b)(6)(x)),  except  for  the  fact 
that  some  employees  are  not  being  credited 
with  years  of  service  under  the  plu,  but  ste 
continuing  to  accrue  benefits  as  a  result  of 
compensation  increases.  These  are 
employees  who  have  been  transferred  from 
the  employer  that  sponsors  Plan  B  to  another 
member  of  the  controlled  group  whose 
employees  are  not  covered  by  Plan  B.  For 
these  employees.  Plan  B  fails  to  satisfy  the 
requirement  of  paragraph  (bX2)(v)  of  Uiis 
section,  (i.e.,  each  employee’s  benefit  must 
accrue  over  the  same  years  of  service  used  in 
applying  the  benefit  formula). 

(b)  Plan  B  is  restructured  into  two 
component  plans  under  the  provisions  of 
§  1.401  (a)(4)-9(c).  One  component  plan 
(Component  Plan  Bl)  consists  of  all  NHCEs 
who  are  not  being  credited  with  yean  of 
service  under  the  plan’s  benefit  fonnula  but 
are  continuing  to  accrue  benefits  as  a  resuh 
of  compensation  increases,  and  the  other 
component  plan  (Component  Plan  B2) 
consists  of  the  balance  of  the  employees. 

(c)  Component  Plan  Bl  satisfies  this 
section  and  section  410(b),  because  it  benefits 
only  NHCEs. 

(d)  Component  Plan  B2  is  treated  as 
satisfying  this  paragraph  (b),  because  Plan  B 
would  satisfy  this  paragraph  (b)  (determined 
without  regard  to  this  paragraph  (b)(6Kx)) 
with  respect  to  the  employees  in  Component 
Plan  B2  but  for  the  fact  that  it  provides 
inherently  less  valuable  benefits  to  some 
HCEs  in  that  component  plan  (i.e.,  the 
employees  who  are  credited  only  with 
compensation  increases  rather  than  both 
years  of  service  and  compensation  increases). 

(e)  Under  §  1.401(a)(4)-9(c),  if  Component 
Plan  B2  satisfies  section  410(b),  then  Plan  B 
satisfies  this  section. 

(xi)  Multiple  formulas-AA)  General 
rule.  The  plan  provides  that  an 
employee’s  benefit  under  the  plan  is  the 
greater  of  the  benefits  determined  under 
two  or  more  formulas,  or  is  the  sum  of 
the  benefits  determined  under  two  or 
more  formulas.  This  paragraph  (b)(6)(xi) 
does  not  apply  to  a  plan  unless  each  of 
the  formulas  under  the  plan  satisfies  the 
requirements  of  paragraph  (bK6)(xi)(B) 
through  (D)  of  this  section. 

(B)  Sole  formulas.  The  formulas  must 
be  the  only  formulas  imder  the  plan. 
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(C)  Separate  testing.  Each  of  the 
formulas  must  separately  satisfy  the 
uniformity  requirements  of  paragraph 
(b)(2)  of  this  section  and  also  separately 
satisfy  one  of  the  safe  harbors  in 
paragraphs  (b)(3)  through  (b)(5)  of  this 
section.  A  formula  that  is  available 
solely  to  some  or  all  NHCEs  is  deemed 
to  satisfy  this  paragraph  (b)(6)(xi)(C). 

(D)  Availability^i)  General  rule.  All 
of  the  formulas  must  be  available  on  the 
same  terms  to  all  employees. 

(2)  Formulas  for  tAlC^s.  A  formula 
does  not  fail  to  be  available  on  the  same 
terms  to  all  employees  merely  because 
the  formula  is  not  available  to  any 
HCEs,  but  is  available  to  some  or  all 
NHCEs  on  the  same  terms  as  all  of  the 
other  formulas  in  the  plan. 

(5)  Top-heavy  formulas.  Rules  parallel 
to  those  in  §  1.401(a)(4)-2(b)(4)(vi)(D)(3) 
apply  in  the  case  of  a  plan  that  provides 
the  greater  of  the  benefits  under  two  or 
more  formulas,  one  of  which  is  a  top- 
heavy  formula.  For  purposes  of  this 
paragraph  (b)(6)(xi)(D)(3),  a  top-heavy 
formula  is  a  formula  that  provides  a 
benefit  equal  to  the  minimum  benefit 
described  in  section  416(c)(1)  (taking 
into  account,  if  applicable,  the 
modification  in  section 
416(h)(2)(A)(ii)(I)). 

(E)  Provisions  may  be  applied  more 
than  once.  The  provisions  of  this 
paragraph  (b)(6)(xi)  may  be  applied 
more  than  once.  See  §  1.401(a)(4)- 
2(b)(4)(vi)(E)  for  an  example  of  the 
application  of  these  provisions  more 
than  once. 

(F)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(b)(6)(xi): 

Example  1.  Under  Plan  A,  each  employee’s 
benefit  equals  the  sum  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  provides  one  percent  of  average 
annual  compensation  per  year  of  service.  The 
second  formula  provides  $10  per  year  of 
service.  Plan  A  is  eligible  to  apply  the  rules 
in  this  paragraph  (b)(6)(xi). 

Example  2.  Under  Plan  B,  each  employee’s 
benefit  equals  the  greater  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  provides  $15  per  year  of  service  and 
is  available  to  all  employees  who  complete 
at  least  500  hours  of  service  during  the  plan 
year.  The  second  formula  provides  1.5 
percent  of  average  annual  compensation  per 
year  of  service  and  is  available  to  all 
employees  who  complete  at  least  1,000  hours 
of  service  during  the  plan  year.  Plan  B  does 
not  satisfy  this  paragraph  (b)(6)(xi)  because 
the  two  formulas  are  not  available  on  the 
same  terms  to  all  employees. 

Example  3.  Under  Plan  C,  each 
employees’s  benefit  equals  the  greater  of  the 
benefits  determined  under  two  formulas.  The 
first  formula  provides  $15  {>er  year  of  service 
and  is  available  to  all  employees  who 
complete  at  least  1,000  hours  of  service 
during  the  plan  year.  The  second  formula 


provides  the  minimum  benefit  described  in 
section  416(c)(1)  and  is  available  to  all  non¬ 
key  employees  who  complete  at  least  1,000 
hours  of  service  during  the  plan  year.  Plan 
C  does  not  satisfy  the  general  rule  in 
paragraph  (b)(6)(xi)(D)(l)  of  this  section 
because  the  two  formulas  are  not  available  on 
the  same  terms  to  all  employees  (i.e.,  the 
second  formula  is  only  available  to  all  non¬ 
key  employees).  Nonetheless,  because  the 
second  formula  is  a  top-heavy  formula,  the 
special  availability  rules  for  top-heavy 
formulas  in  paragraph  (b)(6)(xi)(D)(J)  of  this 
section  apply.  Thus,  the  second  formula  does 
not  fail  to  be  available  on  the  same  terms  as 
the  first  formula  merely  because  the  second 
formula  is  available  solely  to  all  non-key 
employees  on  the  same  terms.  This  is  true 
even  if  the  plan  conditions  the  availability  of 
the  second  formula  on  the  plan’s  being  top- 
heavy  for  the  plan  year. 

Example  4.  Under  Plan  D,  each  employee’s 
benefit  equals  the  greater  of  the  benefits 
determined  under  two  formulas.  The  first 
formula  is  available  to  all  employees  and 
provides  a  benefit  equal  to  1.5  percent  of 
average  annual  compensation  per  year  of 
service.  The  second  formula  is  only  available 
to  NHCEs  and  provides  a  benefit  equal  to  two 
percent  of  average  annual  compensation  per 
year  of  service,  minus  two  percent  of  the 
primary  insurance  amount  per  year  of 
service.  The  amount  of  the  offset  is  not 
limited  to  the  maximum  permitted  offset 
under  §  1.401(7)-3(b).  Under  paragraph 
(b)(6)(xi)(D)(2)  of  this  section,  both  formulas 
are  treated  as  available  to  all  employees  on 
the  same  terms.  Furthermore,  even  though 
the  second  formula  does  not  satisfy  any  of 
the  safe  harbors  in  this  paragraph  (b),  the 
formula  is  deemed  to  satisfy  the  separate 
testing  requirement  under  paragraph 
(b)(6)(xi)(C)  of  this  section,  because  the 
formula  is  available  solely  to  some  or  all 
NHCEs. 

Example  5.  Plan  E  provides  a  benefit  of  one 
percent  of  average  annual  compensation  per 
year  of  service  to  all  employees.  In  1994,  the 
plan  is  amended  to  provide  a  benefit  of  two 
percent  of  average  annual  compensation  per 
year  of  service  after  1993,  while  continuing 
to  provide  a  benefit  of  one  percent  of  average 
annual  compensation  per  year  of  service  for 
all  years  of  service  before  1994.  Thus,  the 
plan’s  amended  benefit  formula  provides  a 
benefit  equal  to  the  sum  of  the  benefits 
determined  under  two  benefit  formulas:  one 
percent  of  average  annual  compensation  per 
year  of  service,  plus  one  percent  of  average 
annual  compensation  per  year  of  service  after 

1993.  Plan  E  satisfies  this  paragraph 
(b)(6)(xi). 

Example  6.  The  facts  are  the  same  as  in 
Example  5,  except  that  the  plan  amendment 
in  1994  decreases  the  benefit  to  0.75  percent 
of  average  annual  compensation  per  year  of 
service  after  1993,  while  retaining  the  one- 
percent  formula  for  all  years  of  service  before 

1994.  Thus,  the  plan’s  amended  benefit 
formula  provides  a  benefit  equal  to  the  sum 
of  the  benefits  determined  under  two  benefit 
formulas:  0.75  percent  of  average  annual 
compensation  per  year  of  service,  plus  0.25 
percent  of  average  annual  compensation  per 
year  of  service  twfore  1994.  Under  these  facts, 
the  second  formula  does  not  separately 


satisfy  any  of  the  safe  harbors  in  this 
paragraph  (b)  because  the  definition  of  years 
of  service  for  purposes  of  applying  the 
benefit  formula  (years  of  service  before  1994) 
differs  ftnm  the  definition  of  years  of  service 
over  which  the  resulting  benefit  is  accrued 
(all  years  of  service).  See  paragraph  (b)(2)(v) 
of  this  section.  But  see  paragraph  (b)(6)(vii) 
of  this  section  and  §  1.401(a)(4)-13  which 
provide  rules  under  which  Plan  E,  as 
amended,  may  be  able  to  satisfy  this 
paragraph  (b). 

Example  7.  Plan  F  provides  a  benefit  to  all 
employees  of  one  p>ercent  of  average  annual 
compensation  per  year  of  service.  Employee 
M  was  hired  as  the  president  of  the  employer 
in  December  1994  and  was  not  a  HCE  under 
section  414(q)  during  the  1994  calendar  plan 
year.  In  1994,  Plan  F  is  amended  to  provide 
a  benefit  that  is  the  greater  of  the  benefit 
determined  under  the  pre-existing  formula  in 
the  plan  and  a  new  formula  that  is  available 
solely  to  some  NHCEs  (including  Employee 
M).  The  new  formula  does  not  satisfy  the 
uniformity  requirements  of  paragraph  (b)(2) 
of  this  section,  because  it  provides  a  different 
benefit  for  some  NHCEs  than  for  other 
NHCEs.  As  a  result  of  this  change.  Employee 
M  receives  a  higher  accrual  in  1994  than  the 
NHCEs  who  are  not  eligible  for  the  new 
formula.  In  1995,  when  Employee  M  first 
becomes  a  HCE,  the  second  formula  no 
longer  applies  to  Employee  M.  It  would  be 
inconsistent  with  the  purpose  of  preventing 
discrimination  in  favor  of  HCEs  for  Plan  F  to 
use  the  special  rule  for  a  formula  that  is 
available  solely  to  some  or  all  NHCEs  to 
satisfy  the  separate  testing  requirement  of 
paragraph  (b)(6)(xi)(C)  of  this  section  for  the 
1994  calendar  plan  year.  See  §  1.401(a)(4)- 
1(c)(2). 

(c)  General  test  for  nondiscrimination 
in  amount  of  benefits — (1)  General  rule. 
The  employer-provided  benefits  under  a 
defined  benefit  plan  are 
nondiscriminatory  in  amoimt  for  a  plan 
year  if  each  rate  group  under  the  plan 
satisfies  section  410(b).  For  purposes  of 
thfs  paragraph  (c)(1),  a  rate  group  exists 
under  a  plan  for  each  HCE  and  consists 
of  the  HCE  and  all  other  employees 
(both  HCEs  and  NHCEs)  who  have  a 
normal  accrual  rate  greater  than  or  equal 
to  the  HCE’s  normal  accrual  rate,  and 
who  also  have  a  most  valuable  accrual 
rate  greater  than  or  equal  to  the  HCE’s 
most  valuable  accrual  rate.  Thus,  an 
employee  is  in  the  rate  group  for  each 
HCX  who  has  a  normal  accrual  rate  less 
than  or  equal  to  the  employee’s  normal 
accrual  rate,  and  who  also  has  a  most 
valuable  accrual  rate  less  than  or  equal 
to  the  employee’s  most  valuable  accrual 
rate. 

(2)  Satisfaction  of  section  410(b)  by  a 
.ute  group.  For  purposes  of  determining 
whether  a  rate  group  satisfies  section 
410(b),  the  same  rules  apply  as  in 
§  1.401(a)(4)-2(c)(3).  See  paragraph 
(c)(4)  of  this  section  and  §  1.401(a)(4)- 
2(c)(4),  Example  3  through  Example  5 
for  examples  of  this  rule. 
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(3)  Certain  violations  disregarded.  A 
plan  is  deemed  to  satisfy  paragraph 
(c)(1)  of  this  section  if  the  plan  would 
satisfy  that  paragraph  by  treating  as  not 
benefiting  no  more  than  five  percent  of 
the  HCEs  in  the  plan,  and  the 
Commissioner  determines  that,  on  the 
basis  of  all  of  the  relevant  facts  and 
circumstances,  the  plan  does  not 
discriminate  with  respect  to  the  amotmt 
of  employer-provided  benefits.  Among 
the  relevant  factors  that  the 
Commissioner  may  consider  in  making 
this  determination  are — 

(i)  The  extent  to  which  the  plan  has 
failed  the  test  in  paragraph  (c)(1)  of  this 
section: 

(ii)  The  extent  to  which  the  failure  is 
for  reasons  other  than  the  design  of  the 
plan; 

(iii)  Whether  the  HCEs  causing  the 
failure  are  five-percent  owners  or  are 
among  the  highest  paid  nonexcludable 
employees: 

(iv)  Whether  the  failure  is  attributable 
to  an  event  that  is  not  expected  to  recur 
(e.g.,  a  plant  closing):  and 

fy)  The  extent  to  which  the  failure  is 
attributable  to  benefits  accrued  under  a 
prior  benefit  structure  or  to  benefits 
accrued  when  a  participant  was  not  a 
HCE. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (c); 

Example  1.  (a)  Employer  X  has  1100 
nonexcludable  employees,  Nl  through 
NIOOO,  who  are  NHCEs,  and  HI  through 
H100,  who  are  HCEs.  Employer  X  maintains 
Plan  A,  a  defined  benefit  plan  that  benefits 
all  of  these  nonexcludable  employees.  The 
normal  and  most  valuable  accrual  rates 
(determined  as  a  percentage  of  average 
annual  compensation)  for  the  employees  in 
Plan  A  for  the  1994  plan  year  are  listed  in 
the  following  table. 


Employee 

Normal  ac¬ 
crual  rate 

Most  valuable 
accrual  rate 

Nl  through  N100 . 

1.0 

1.4 

N101  through  N500  .. 

1.5 

3.0 

N501  through  N750  .. 

2.0 

2.65 

N751  through  NIOOO 

2.3 

2.8 

H1  through  H50 . 

1.5 

2.0 

H51  through  HlOO  .... 

2.0 

2.65 

(b)  There  are  100  rate  groups  in  Plan  A 
because  there  are  100  HCEs  in  Plan  A. 

(c)  Rate  group  1  consists  of  HI  and  all 
those  employees  who  have  a  normal  accrual 
rate  greater  ^an  or  equal  to  Hi’s  normal 
accrual  rate  (1.5  percent]  and  who  also  have 
a  most  valuable  accrual  rate  greater  than  or 
equal  to  Hi’s  most  valuable  accrual  rate  (2.0 
percent).  Thus,  rate  group  1  consists  of  HI 
through  HlOO  and  NlOl  through  NlOOO. 

(d)  Rate  group  1  satisfies  the  ratio 
percentage  test  of  §  1.410(b)-2(b](2)  because 
the  ratio  percentage  of  the  rate  group  is  90 
percent,  i.e.,  90  percent  (the  percentage  of  all 
nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  100  percent  (the  percentage  of  all  highly 


compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(e)  Because  HI  through  H50  have  the  same 
normal  accrual  rates  and  the  same  most 
valuable  accrual  rates,  the  rate  group  with 
respect  to  each  of  them  is  identical.  Thus, 
because  rate  group  1  satisfies  section  410(b), 
rate  groups  2  through  50  also  satisfy  section 
410(b). 

(f)  ^te  group  51  consists  of  H51  and  all 
those  employees  who  have  a  normal  accrual 
rate  greater  than  or  equal  to  H51’8  normal 
accrual  rate  (2.0  percent)  and  who  also  have 
a  most  valuable  accrual  rate  greater  than  or 
equal  to  H51’8  most  valuable  accrual  rate 
(2.65  percent).  *13108,  rate  group  51  consists 
of  H51  throng  HlOO  and  N501  through 
NIOOO.  (Even  though  NlOl  through  N500 
have  a  most  valuable  accrual  rate  (3.0 
percent)  greater  than  H51’s  most  valuable 
accrual  rate  (2.65  percent),  they  are  not 
included  in  this  rate  group  because  their 
normal  accrual  rate  (1.5  percent)  is  less  than 
H51’s  normal  accrual  rate  (2.0  percent).) 

(g)  Rate  group  51  satisfies  the  ratio 
percentage  test  of  §  1.410(b)-2(b)(2)  because 
the  ratio  percentage  of  the  rate  group  is  100 
percent,  i.e.,  50  percent  (the  percentage  of  ail 
nonhighly  compensated  nonexcludable 
employees  who  are  in  the  rate  group)  divided 
by  50  percent  (the  percentage  of  all  highly 
compensated  nonexcludable  employees  who 
are  in  the  rate  group). 

(h)  Because  H51  through  HlOO  have  the 
same  normal  accrual  rates  and  the  same  most 
valuable  accrual  rates,  the  rate  group  with 
respect  to  each  of  them  is  identical.  Thus, 
because  rate  group  51  satisfies  section  410(b), 
rate  groups  52  through  100  also  satisfy 
section  410(b). 

(i)  The  employer-provided  benefits  under 
Plan  A  are  nondiscriminatory  in  amount 
because  each  rate  group  under  the  plan 
satisfies  section  410(b). 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  H06  has  a  most 
valuable  accrual  rate  of  3.5.  Each  of  the  rate 
groups  is  the  same  as  in  Example  1,  except 
that  rate  group  96  consists  solely  of  H96 
because  no  other  employee  has  a  most 
valuable  accrual  rate  greater  than  3.5. 

Because  the  plan  would  satisfy  the  test  in 
paragraph  (c)(1)  of  this  section  by  treating 
H96  (who  constitutes  less  than  five  percent 
of  the  HCEs  in  the  plan)  as  not  benefiting,  the 
Commissioner  may  determine  imder 
paragraph  (c)(3)  of  this  section  that,  on  the 
basis  of  all  of  the  relevant  facts  and 
circumstances,  the  plan  does  not 
discriminate  with  respect  to  the  amoimt  of 
benefits. 

(d)  Determination  of  accrual  rates — 
(1)  Definitions — (i)  Normal  accrual  rate. 
'The  normal  accrual  rate  for  an  employee 
for  a  plan  year  is  the  increase  in  the 
employee’s  accrued  benefit  (within  the 
meaning  of  section  411(a)(7)(A)(i]) 
during  the  measurement  period,  divided 
by  the  employee’s  testing  service  during 
the  measurement  period,  and  expressed 
either  as  a  dollar  amount  or  as  a 
ptercentage  of  the  employee’s  average 
annual  compensation. 

(ii)  Most  valuable  accrual  rate.  The 
most  valuable  accrual  rate  for  an 


employee  for  a  plan  year  is  the  increase 
in  the  employee’s  most  valuable 
optional  form  of  payment  of  the  accrued 
benefit  during  the  measurement  period, 
divided  by  the  employee’s  testing 
service  during  the  measurement  period, 
and  expressed  either  as  a  dollar  amotmt 
or  as  a  percentage  of  the  employee’s 
average  annual  compensation.  The 
employee’s  most  valuable  optional  form 
of  payment  of  the  accrued  benefit  is 
determined  by  calculating  for  the 
employee  the  normalized  QJSA 
associated  with  the  accrued  benefit  that 
is  potentially  payable  in  the  current  or 
any  future  plan  year  at  any  age  under 
the  plan  and  selecting  the  largest  (per 
year  of  testing  service).  If  the  plan 
provides  a  QSUPP,  the  most  valuable 
accrual  rate  also  takes  into  account  the 
QSUPP  payable  in  conjunction  with  the 
QJSA  at  each  age  imder  the  plan.  Thus, 
the  most  valuable  accrual  rate  reflects 
the  value  of  all  benefits  accrued  or 
treated  as  accrued  under  section 
411(d)(6]  that  are  payable  in  any  form 
and  at  any  time  under  the  plan, 
including  early  retirement  benefits, 
retirement-type  subsidies,  early 
retirement  window  benefits,  and 
QSUPPs.  In  addition,  the  most  valuable 
accrual  rate  must  take  into  account  any 
such  benefits  that  are  available  during  a 
plan  year,  even  if  the  benefits  cease  to 
be  available  before  the  end  of  the 
current  or  any  future  plan  year. 

(iii)  Measurement  perioa.  The 
measurement  period  can  be — 

(A)  The  current  plan  year: 

(B)  The  current  plan  year  and  all  prior 
years:  or 

(C)  The  current  plan  year  and  all  prior 
and  future  years. 

(iv)  Testing  service — (A)  General  rule. 
"Testing  service’’  means  an  employee’s 
years  of  service  as  defined  in  the  plan 
for  purposes  of  applying  the  benefit 
formula  under  the  plan,  subject  to  the 
requirements  of  paragraph  (d)(l)(iv)(B) 
of  this  section.  Alternatively,  testing 
service  means  service  determined  for  all 
employees  in  a  reasonable  manner  that 
satisfies  the  requirements  of  paragraph 
(d)(l)(iv)(B)  of  this  section.  For  example, 
the  number  of  plan  years  that  an 
employee  has  benefited  under  the  plan 
within  the  meaning  of  §  1.410(b)-3(a)  is 
an  acceptable  definition  of  testing 
service  because  it  determines  service  in 
a  reasonable  manner  and  satisfies 
paragraph  (d)(l)(iv)(B)  of  this  section. 
See  also  §  1.401(a)(4)-ll(d)(3) 
(additional  limits  on  service  that  may  be 
taken  into  account  as  testing  service). 

(B)  Requirements  for  testing  service — 
(1)  Employees  not  credited  with  years  of 
service  under  the  benefit  formula.  An 
employee  must  be  credited  with  testing 
service  for  any  year  in  which  the 
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employee  benefits  under  the  plan 
(within  the  meaning  of  §  1.4lO(bJ-3(a)), 
unless  that  year  is  part  of  a  period  of 
service  that  may  not  be  taken  into 
account  under  §  1.40l{aK4>-ll{dK3). 

The  nde  applies  even  if  the  employee 
does  not  receive  service  credit  under  the 
benefit  fc>rmula  for  that  year  (e.g., 
because  of  a  service  cap  in  the  benefit 
formula  or  because  of  a  transfer  out  of 
the  group  of  employees  covered  by  the 
plan). 

(2)  Current  year  testing  sen'ice.  In  the 
case  of  a  measurement  period  that  is  the 
cttirent  plan  year,  testing  service  for  the 
plan  year  equals  one  (1). 

(2)  Pules  of  application — ^(i) 
Consistency  requirement.  Both  normal 
and  most  valuable  acrxual  rates  must  be 
determined  in  a  consistent  manner  for 
ail  employees  for  the  plan  year.  Thus, 
for  example,  the  same  measurement 
periods  must  be  used,  and  the  rules  of 
this  [>aragraph  (d)(2)  and  any  available 
options  described  in  paragraph  (dH3)of 
this  section  must  be  applied 
consistently.  If  plan  benefits  are  not 
expressed  as  straight  life  annuities 
beginning  at  employees’  testing  ages, 
they  must  be  normalized. 

(ii)  Determining  plan  benefits,  service 
and  compensation — (A)  In  general. 
Potential  plan  benefits,  testing  service, 
and  average  annual  compensation  must 
be  determined  in  a  reasonable  manner, 
reflecting  actual  or  projected  service  and 
compensation  only  through  the  end  of 
the  measurement  period.  The 
determination  of  ^ential  plan  benefits 
is  not  reasonable  if  it  incorporates  an 
assumption  that,  in  future  years,  an 
employee’s  compensation  will  increase 
or  the  employee  will  terminate 
employment  before  the  employee's 
tesiting  age  (ether  than  the  assumptions 
under  paragraph  (d)(lKii)  of  this  section 
that  the  employee’s  service  will  end  in 
connection  with  the  payment  of  each 
potential  QJSA  in  future  years). 

(B)  Section  415  limits.  For  purposes  of 
determining  accrual  rates  under  this 
paragraph  (d),  plan  benefits  are 
generally  determined  without  regard  to 
whether  those  benefits  are  permitted  to 
be  paid  under  section  415.  However, 
plan  provisions  implementing  the  limits 
of  section  415  may  be  taken  into 
account  in  applying  this  paragraph  (d) 
if  the  plan  does  not  provide  for  benefit 
increases  resulting  from  section 
415(d)(1)  adjustments  for  former 
employees  who  were  employees  in  a 
plan  3rear  in  whkii  such  plan  provisions 
were  taken  into  account  in  applying  this 
paragraph  (d).  If  the  limits  of  section 
415  are  taken  into  account  under  this 
paragraph  (d)(2)(ii)(B)  as  of  the  end  of 
the  measurement  period,  dMy  must  also 
lie  taken  into  account  as  of  the 


beginning  of  the  measurement  period.  If 
the  limits  of  section  415  are  not  taken 
into  account  in  testing  the  plan  for  the 
current  plan  year,  but  were  taken  into 
account  in  testing  the  plan  for  the 
preceding  plan  year,  any  resulting 
increase  in  the  accrued  benefits  taken 
into  account  in  testing  the  plan  is 
treated  as  an  increase  in  accrued 
benefits  during  the  current  plan  year. 

(iii)  Pequirements  for  measurement 
period  that  includes  future  years — (A) 
Discriminatory  pattern  of  accruals.  A 
measurement  period  that  includes 
future  years  (as  described  in  paragraph 
(d)(lKiiiKC)  of  this  section)  may  not  be 
used  if  the  pattern  of  accruals  under  the 
plan  discriminates  in  favor  of  HCEs  {i.e,, 
if  projected  benefits  for  HCEs  are 
relatively  frontloaded  when  compared 
to  the  degree  of  frontloading  or 
backloading  for  NHCEs).  This 
determination  is  made  based  on  all 
relevant  facts  and  circumstances. 

(B)  Future-period  limitation.  Future 
years  beginning  after  an  employee’s 
attainment  of  the  employee’s  testing  age 
(or  after  the  employee’s  assumed 
termination  in  the  ca^e  of  most  valuable 
accrual  rates)  may  not  be  included  in 
the  measurement  period. 

(3)  Optional  rules — (i)  Imputation  of 
permitted  disparity.  The  disparity 
permitted  under  section  401  (/)  may  be 
imputed  in  accordance  with  the  rules  of 
§1.401(a)(4)-7. 

(ii)  Grouping  of  accrual  rates — (A) 
General  rule.  An  employer  may  treat  all 
employees  who  have  accrual  rates 
within  a  specified  range  ^)ove  and 
below  midpoint  rate  chosen  by  the 
employer  as  having  an  accrual  rate 
equal  to  the  midpoint  rate  within  that 
range.  Accrual  rates  within  a  given 
range  may  not  be  grouped  under  this 
pareigraph  (d)(3)(ii)  if  the  accrual  rates  of 
HCEs  within  the  range  generally  are 
significantly  higher  than  the  accrual 
rates  of  NHCEs  in  the  range.  The 
specified  ranges  within  which  all 
employees  are  trrated  as  having  the 
same  accrual  rate  may  not  overlap  and 
may  be  no  larger  than  provided  in 
paragraph  (dK3)(ii)(B)  of  this  section. 
Accrual  rates  of  employees  that  are  not 
within  any  of  these  specified  ranges  are 
determined  without  regard  to  this 
paragraph  (d)(3)(ii). 

(B)  Size  of  specified  ranges.  In  the 
case  of  normal  accrual  rates,  the  lowest 
and  highest  accrual  rates  in  the  range 
roust  Iw  within  five  percent  (not  five 
percentage  points)  of  the  midpoint  rate. 
In  the  case  of  roost  valu^le  accrual 
rates,  the  lowest  and  highest  accrual 
rates  in  the  range  m\ist  be  within  15 
percent  (not  15  percentage  points)  of  the 
midpoint  rate.  If  accrual  rates  are 
determined  as  a  percentage  of  average 


annual  compensation,  the  lowest  and 
higliest  accrual  rates  need  not  be  within 
five  percwrt  (or  15  percent)  of  the 
midpoint  rate,  if  they  are  no  more  than 
one  twentieth  of  a  percentage  point 
above  or  below  the  midpoint  rate. 

(iii)  Fresh-^art  alternative — (A) 
General  rule.  Notwithstanding  the 
definition  of  measurement  period 
provided  in  paragraph  (dKlKiii)  of  this 
section,  measurement  period  for  a  ftesh- 
start  group  is  permitted  to  be  limited  to 
the  period  beginning  after  the  fiesh-start 
date  with  respect  to  the  group  if  the 
plan  makes  a  fresh  start  that  satisfies 
§  l.401(a)(4)-1 3(c)  (without  regard  to 
§  1.401  (a)(4)-13(c)(2)(i)  and  (ii)).  If  the 
measurement  period  is  so  limited  or  the 
measuremCTit  period  is  the  plan  year 
(whether  or  not  so  limited),  any 
compensation  adjustments  during  the 
measurement  period  to  the  frozen 
accrued  benefit  as  of  the  fresh-start  date 
that  are  permitted  under  the  rules  of 
§  1.401(^{4)-13(d)  may  be  disregarded 
in  determining  the  increase  in  accrued 
benefits  during  the  measurement  period, 
but  only  if — 

(!)  The  Plan  makes  a  fresh  start  as  of 
the  fresh-start  date  that  satisfies 
§  1.401(a)(4)-13(c)  (without  regard  to 
§  1.401(a)(4)-13(c)(2)(ii)  in  conjunction 
with  a  bona  fide  amendment  to  the 
benefit  formula  or  accrual  method  under 
the  plan;  and 

(2)  The  Amendment  provides  for 
adjustments  to  employees’  frozen 
accrued  benefits  as  of  the  fresh-start 
date  in  accordance  with  the  rules  of 
§  1.401(a)(4)-13(d). 

(B)  Application  of  consistency 
requirements.  Limiting  the  application 
of  the  fresh-start  alternative  in  this 
paragraph  (d)(3)(iii)  to  a  fresh-start 
group  that  consists  of  fewer  than  all 
employees  does  not  violate  the 
consistency  requirement  of  paragraph 
(dK2)(i)  of  this  section. 

(4)  Examples.  The  following  examples 
illustrate  the  following  rules  in  this 
paragraph  (d); 

Example  I.  The  employees  in  Plan  A  have 
the  following  normal  accrual  rates  (expressed 
as  percentage  of  average  annual 
compensation):  0.8  percent,  0.83  percent,  0.9 
percent,  1.9  percent,  2.0  percent,  and  2.1 
percent  Because  the  first  three  rates  are 
within  a  range  of  ao  more  than  one  twentieth 
of  a  percentage  point  above  or  below  0.85 
percent  (a  midpoint  rate  chosen  by  the 
employer),  the  employer  may  treat  the 
employees  who  have  those  rates  as  having  an 
accrual  rate  of  0.85  percent  (jMovided  that  the 
accrual  rates  of  HCEs  within  the  range  are  not 
significantly  higher  than  the  accrual  rates  fcM- 
NHCEs  within  the  range).  Because  the  last 
three  rates  are  within  a  range  of  no  more  than 
five  percent  above  or  below  2.0  percent  (a 
midpoint  rate  chosen  by  the  Mnpdoyer),  the 
employer  may  treat  the  employees  who  have 
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those  rates  as  having  an  accrual  rate  of  2.0 
percent  (provided  that  the  accrual  rates  of 
HCEs  within  the  range  are  not  significantly 
higher  than  the  accrual  rates  for  HCEs  within 
the  range). 

Example  2.  Employer  X  maintains  a  plan 
under  which  headquarters  employees  accrue 
a  benefit  of  1.25  percent  of  average 
compensation  for  the  first  10  years  of  service 
and  0.75  percent  of  average  compensation  for 
subsequent  years  of  service,  while  all  other 
employees  accrue  a  benefit  of  one  percent  of 
compensation  for  all  years  of  service.  Assume 
that  the  group  of  headquarters  employees 
does  not  satisfy  section  410(b).  Under  these 
facts,  the  pattern  of  accruals  under  the  plan 
discriminates  in  favor  of  HCEs,  and, 
therefore,  under  paragraph  (d)(2)(iii)(A)  of 
this  section,  the  measurement  period  for 
determining  accrual  rates  under  the  plan  may 
not  include  future  service. 

(e)  Compensation  rules — (1)  In 
general.  This  paragraph  (e)  provides 
rules  for  determining  average  annual 
compensation.  Safe  harbor  plans  that 
satisfy  paragraph  (b)  of  this  section  must 
determine  benefits  either  as  a  dollar 
amount  unrelated  to  employees’ 
compensation  or  as  a  percentage  of  each 
employee’s  average  annual 
compensation.  In  contrast,  plans  that 
must  satisfy  the  general  test  of 
paragraph  (c)  of  this  section  are  not 
required  under  this  section  to  determine 
benefits  under  any  particular  definition 
of  compensation  or  in  any  particular 
manner,  but  the  accrual  rates  used  in 
testing  these  plans  must  be  expressed 
either  as  a  dollar  amount  or  determined 
as  a  percentage  of  each  employee’s 
average  annual  compensation. 

(2)  Average  annual  compensation — (i) 
General  rule.  An  employee’s  average 
annual  compensation  is  the  average  of 
the  employee’s  annual  section  414{s) 
compensation  determined  over  the 
averaging  period  in  the  employee’s 
compensation  history  during  which  the 
average  of  the  employee’s  annual 
section  414(s)  compensation  is  the 
highest.  For  this  purpose,  an  averaging 
period  must  consist  of  three  or  more 
consecutive  12-month  periods,  but  need 
not  be  longer  than  the  employee’s 
period  of  employment.  An  employee’s 
compensation  history  may  begin  at  any 
time,  but  must  be  continuous,  be  no 
shorter  than  the  averaging  period,  and 
end  in  the  current  plan  year. 

(ii)  Certain  permitted  modifications  to 
average  annual  compensation — (A)  Use 
of  plan  year  compensation.  If  the 
measurement  period  for  determination 
of  accrual  rates  is  the  current  plan  year, 
or  the  plan  is  an  accumulation  plan  that 
satisfies  paragraph  (b)  of  this  section, 
then  plan  year  compensation  may  be 
substituted  for  average  annual 
compensation. 

(B)  Drop-out  years.  The  following 
types  of  12-month  periods  in  an 


employee’s  compensation  history  may 
be  disregarded  in  determining  the 
employee’s  average  annual 
compensation  (including  for  purposes  of 
the  requirement  to  average  section 
414(s)  compensation  over  consecutive 
12-month  periods),  but  only  if  the  plan 
disregards  those  periods  in  determining 
benefits — 

(J)  The  12-month  period  in  which  the 
employee  terminates  employment;  or 

(2)  All  12-month  periods  in  which  the 
individual  performs  no  services  or 
performs  services  for  less  than  one  half 
of  the  time  that  an  employee  working  on 
a  full-time  basis  would  perform  the 
same  services  during  that  12-month 
period. 

(C)  Drop-out  months  within  12-month 
periods.  If  a  plan  determines  an 
employee’s  average  annual 
compensation  using  12'month  periods 
that  do  not  end  on  a  fixed  date  (e.g., 
average  annual  compensation  as  of  a 
date  is  defined  as  the  average  of  the 
employee’s  section  414(s)  compensation 
for  the  60  consecutive  months  within 
the  compensation  history  in  which  the 
average  is  highest),  then,  for  purposes  of 
determining  a  12-month  period,  those 
months  in  which  the  employee  performs 
no  services  or  performs  services  for  less 
than  one  half  of  the  time  that  a  full-time 
employee  would  normally  perform  the 
same  services  may  be  disregarded 
(including  for  purposes  of  the 
requirement  to  average  section  414(s) 
compensation  over  consecutive  12- 
month  periods).  This  rule  does  not 
apply  unless  the  plan  disregards  those 
months  in  determining  benefits. 

(D)  Exception  from  consecutive-period 
requirement  for  certain  plans.  The 
requirement  that  the  periods  taken  into 
account  under  paragraph  (e)(2)(i)  of  this 
section  be  consecutive  does  not  apply  in 
the  case  of  a  plan  that  is  not  a  section 
401(7)  plan,  provided  that  it  does  not 
take  permitted  disparity  into  account 
under  §  1.401(a)(4)-7.  This  paragraph 
(e)(2)(ii)(D)  applies  only  if  the  plan  does 
not  take  into  account  whether  12-month 
periods  of  compensation  are 
consecutive  in  determining  average 
compensation  for  purposes  of 
calculating  benefits. 

(iii)  Consistency  requirements. 

Average  annual  compensation  must  be 
determined  in  a  consistent  manner  for 
all  employees. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (e): 

Example  1.  Plan  A  is  a  defined  benefit 
plan.  Plan  A  determines  benefits  on  the  basis 
of  the  average  of  each  employee’s  annual 
compensation  for  the  five  consecutive  plan 
years  (or  the  employee’s  period  of 
employment,  if  shorter)  during  the 
compensation  history  in  which  the  average  of 


the  employee’s  annual  compensation  is  the 
highest.  The  compensation  history  used  for 
this  purpose  is  the  last  10  plan  years,  plus 
the  current  plan  year.  In  determining 
compensation  for  each  plan  year  in  the  * 
compensation  history.  Plan  A  defines 
compiensation  using  a  single  definition  that 
satisfies  section  414(s)  as  a  safe  harbor 
definition  under  §  1.414(s)-l(c).  Plan  A 
determines  benefits  on  the  basis  of  average 
annual  compensation. 

Example  2.  Plan  B  is  a  defined  benefit 
plan.  Plan  B  determines  benefits  on  the  basis 
of  the  average  of  each  employee's 
compiensation  for  the  five  consecutive  12- 
month  periods  ending  on  the  employee’s 
termination  date  (or  the  employee’s  period  of 
employment,  if  shorter).  In  determining  the 
average.  Plan  B  disregards  all  months  in 
which  the  employee  performs  services  for 
less  than  one  half  of  the  time  that  a  full-time 
employee  would  normally  perform  services. 
Plan  B  defines  compensation  for  each  12- 
month  period  using  a  single  definition  that 
satisfies  §  1.414(s)-l.  Plan  B  determines 
benefits  on  the  basis  of  average  annual 
comp)ensation. 

Example  3.  (a)  The  facts  are  the  same  as  in 
Example  1,  except  that,  for  plan  years  prior 
to  1994,  the  compensation  for  a  plan  year 
was  determined  under  a  rate  of  pay 
definition  of  compensation  that  satisfies 
section  414(s),  while,  for  plan  years  after 
1993,  the  compensation  for  a  plan  year  is 
determined  using  a  definition  that  satisfies 
section  414(a)  as  a  safe  harbor  definition 
under  §  1.414(a)-l(c). 

(b)  The  underlying  definition  of 
compensation  for  each  plan  year  in  the 
employee’s  compensation  history  is  section 
414(s)  compensation,  because  for  each  plan 
year  the  definition  satisfies  the  requirements 
for  section  414(s)  compensation  under 
§  1.401(a)(4)-12.  Therefore,  Plan  A 
determines  benefits  on  the  basis  of  average 
annual  compensation,  even  though  the 
underlying  definition  used  to  measure  the 
amount  of  compensation  for  each  plan  year 
in  an  employee’s  compensation  history  is  not 
the  same  for  all  plan  years. 

Example  4.  The  facts  are  the  same  as  in 
Example  1,  except  that  Plan  A  determines 
benefits  on  the  basis  of  the  average  of  the 
employee’s  annual  section  414(s) 
compensation  for  the  five  consecutive  12- 
month  periods  ending  on  June  30  during  the 
employee’s  compensation  history  in  which 
the  average  is  highest.  An  employee’s 
compensation  history  begins  when  the 
employee  commences  participation  in  the 
plan  and  ends  in  the  current  plan  year.  In  the 
case  of  an  employee  with  less  than  five 
consecutive  years  of  plan  participation  as  of 
June  30,  the  compensation  history  is 
extended  prior  to  the  employee’s 
commencement  of  participation  to  include 
the  five  consecutive  12-month  periods 
ending  on  June  30  of  the  current  plan  year 
(or  the  employee’s  total  period  of 
employment,  if  shorter).  Plan  A  determines 
benefits  on  the  basis  of  average  annual 
compensation. 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  that  Plan  A  determines 
benefits  on  the  basis  of  the  average  of  each 
employee’s  compensation  for  the  employee’s 
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entire  compensation  history.  Plan  A 
determines  benefits  on  the  basis  of  average 
annual  compensation. 

(f)  Speckd  rules— {1)  In  general.  The 
special  rules  in  this  paragraph  (f)  apply 

purposes  of  appl^ng  the  provisions 
of  this  section  to  a  defined  bmefit  plan. 
Any  special  rule  provided  in  this 
paragraph  (f)  that  is  optional  must,  if 
used,  apply  uniformly  to  all  employees. 

(2)  Certain  qualified  disability 
benefits.  In  general,  qualified  disability 
benefits  (wi&in  the  meaning  of  section 
411(aH9))  are  not  taken  into  account 
under  this  section,  Hovrever,  a  qualified 
disability  benefit  that  results  from  the 
crediting  of  compensation  or  service  for 
a  period  of  disability  in  the  same 
manner  as  actual  compensation  or 
service  is  credited  under  a  plan’s  benefit 
formula  is  pennitted  to  be  taken  into 
account  under  this  section  as  an  accrued 
benefit  upon  the  employee’s  return  to 
service  with  the  employer  following  the 
period  of  disability,  provided  that  the 
qualified  disability  l^efit  is  then 
treated  in  the  same  mannar  as  an 
accrued  benefit  for  all  purposes  under 
the  plan. 

(3j  Accruals  after  normal  retirement 
age— (i)  General  rule.  An  employee’s 
accruals  for  any  plan  year  after  the  plan 
year  in  which  the  employee  attains 
normal  retirement  age  are  taken  into 
account  for  purposes  of  this  section. 
However,  any  plan  provision  that 
provides  for  increases  in  an  employee’s 
accrued  benefit  solely  because  ^e 
employee  has  delayed  commencing 
benefits  beyond  the  normal  retirement 
age  applic^le  to  the  employee  under 
the  plan  may  be  disregarded,  but  only 
if — 

(A)  the  same  unifcnm  normal 
retirement  age  applies  to  all  employees; 
and 

(B)  The  percentage  factor  used  to 
increase  the  employee’s  accrued  benefit 
is  no  greater  than  t^  largest  percentage 
factor  that  could  be  applied  to  increase 
actufuially  the  employee’s  accrued 
benefit  using  any  standard  mortality 
table  and  any  standard  interest  rate. 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (f)f3).  In  each  example,  it  is 
assumed  that  the  plan  satisfies  the 
requirements  of  paragraph  (fK3)(il  (Aj 
and  <B)  of  this  sedion. 

Example  1.  Plan  A  provides  a  benefit  of 
two  percent  of  average  annual  compensation 
per  year  of  service  im  all  employees.  In 
addition,  Plan  A  provides  an  actuarial 
increase  in  an  employee’s  accrued  benefit  of 
six  percent  for  each  year  that  an  employee 
defers  commencement  of  benefits  beyond 
normal  retirement  age.  For  employees  who 
continue  in  service  beyond  normd 
retirement  age,  the  employee’s  two-percent 


accrual  for  the  current  plan  year  is  offset  by 
the  six-percent  actuarial  increase,  as 
permitted  under  section  411(bMl)(HKiiiKfl)- 
For  purposes  of  this  section,  the  actuarial 
increase  (and  hence  the  offset)  may  be 
disregarded,  and  thus  all  employees  may  be 
tieat^  as  if  they  were  accruing  at  the  rate  of 
two  percent  of  average  annual  compensation 
per  year. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  die  employee’s  two- 
percent  accrual  for  the  current  plan  year  is 
not  offset  by  the  six-percent  actuarial 
increase.  The  employer  may  disregard  the 
actnarial  increase  ai^  thus  may  treat  all 
empl(q«es  as  if  they  were  accruing  at  the  rate 
of  two  percent  of  average  annual 
compensation  per  year. 

(4)  Early  retirement  window  benefits — 
(i)  General  rule.  In  applying  the 
requirements  of  this  section,  all  early 
retirement  benefits,  retirement-type 
subsidies.  QSUPP&,  and  other  optional 
forms  of  benefit  under  a  plan,  and 
changes  in  the  plan’s  benefit  formula, 
are  taken  into  account  regardless  of 
whether  they  are  permanent  features  of 
the  plan  or  are  offered  only  to 
employees  whose  mnployment 
terminates  within  a  limited  period  of 
time.  Additional  rules  and  examples 
relevant  to  the'testing  of  early 
retirement  window  l^efits  are  found  in 
Example  6  of  paragraph  (bK2}(vi)  of  this 
section;  Example  2  of  paragraph  (c)(2)  of 
§  1.401(a)(4}-4;  paragraphs  (<1)(3)  and 
(e)(l)(iii)  df  §  1.401(aK4)-4;  Example  3 
of  paragraph  (c)(4)(i)  and  Example  2  of 
paragraph  (c)(6)  of  §  1.401  (a)(4)^9):  and 
the  definition  of  benefit  formula  in 
§  1.401(a)(4>-12. 

(ii)  Special  rules — (A)  Year  in  which 
early  retirement  window  benefit  taken 
into  account.  Notwithstanding 
paragraph  (f)(4)(i)  of  this  section,  an 
early  retirement  window  benefit  is 
disregarded  for  purposes  of  determining 
whether  a  plan  satisfies  this  section 
with  respect  to  an  employee  for  all  plan 
years  other  than  the  fimt  year  in  which 
the  bmiefit  is  currently  available  (within 
the  meaning  of  §  1.401  (a)(4}-4(b)(2))  to 
the  employee.  For  purposes  of  t^ 
paragraph  (f)(4),  in  determining  the  plan 
year  in  which  the  benefit  is  currently 
available,  an  early  retirement  window 
benefit  that  consists  of  a  temporary 
change  in  the  plan’s  benefit  formula  is 
treatM  as  an  o^kmal  foim  of  beirefit. 

(B)  Treatment  of  early  retirement 
window  benefit  that  consists  of 
temporary  change  in  benefit  formula. 

An  eady  retirement  window  benefit  is 
disregaided  for  purposes  of  determining 
an  employee’s  nori;^  accrual  rate,  even 
if  the  early  rrtireinent  window  benefit 
consists  of  a  temporary  change  in  a 
plan’s  benefit  fonnula.  However,  if  an 
early  retirement  window  benefit 
consists  of  a  temporary  change  in  a 


plan's  benefit  formula,  the  plan  does  not 
satisfy  paragraph  (b)  of  this  section 
during  the  period  fbr  which  the  change 
is  effective  imless  the  plan  satisfies 
paragraph  (b)  of  this  section  both 
reflecting  the  temporary  dian^  in  the 
benefit  formula  and  disregarding  that 
change. 

(C)  Effect  of  early  retirement  window 
benefit  on  most  valuable  accrual  rate.  In 
determining  an  employee’s  most 
valuable  optional  form  of  payment  of 
the  accrued  benefit  (which  is  used  in 
determining  the  employee’s  roost 
valuable  accrual  rate  under  paragraphs 
(dKl)(ii)  and  (fX4)01  of  this  section),  an 
early  retirement  window  benefit  that  is 
currently  available  to  the  employee 
(within  the  meaning  of  paragraph 
(f)(4)(ii)(A)  of  this  section)  and  that  is 
not  disregarded  for  a  plan  year  under 
paragraph  (fK4Ku)(A)  of  this  section  is 
taken  into  account  in  that  plan  year 
with  respect  to  the  employee’s  accrued 
benefit  as  of  the  earliest  of  the 
employee’s  date  of  termination,  the 
close  of  the  early  retirement  window,  or 
the  last  day  of  that  plan  year. 

(D)  Effect  of  early  retirement  window 
benefit  on  average  benefit  percentage 
test.  Notwithstanding  paragraph  (cX2)  of 
this  section,  a  rate  group  under  a  plan 
that  provides  an  early  retirement 
window  benefit  is  deemed  to  satisfy  the 
average  benefit  percentage  test  of 

§  1.410(b)-5  if— 

(1)  All  rate  groups  under  the  plan 
would  satisfy  the  ratio  percentage  test  of 
§  1.410(b)-2(b)(2)  if  the  early  retirement 
window  benefit  were  disregarded;  and 

(2)  The  group  of  employees  to  whom 
the  early  retirement  window  benefit  is 
currently  available  (within  the  meaning 
of  paragraph  (f)(4KiiKA)  of  this  sectiwi) 
satisfies  section  410(b)  without  regard  to 
the  average  benefit  percmitage  test  of 

§  1.410{b)-5. 

(iii)  Early  retirement  window  benefit 
defined.  For  purposes  of  this  paragraph 
(f)(4),  an  early  retirement  window 
benefit  is  an  early  retirement  benefit, 
retirement-type  subsidy,  QSUPP,  or 
other  optional  form  of  benefit  under  a 
plan  that  is  available,  or  a  change  in  the 
plan’s  benefit  fonnula  that  is  applicable, 
only  to  employees  who  terminate 
employment  within  a  limited  period 
specified  by  the  plan  (not  to  exceed  one 
year)  under  circumstances  specified  by 
the  plan.  A  benefit  does  not  foil  to  be 
described  in  the  preceding  sentence 
merely  because  me  plan  contains 
proAosions  imder  which  certain 
employees  may  receive  the  benefit  even 
though,  for  bona  fide  business  reasons, 
they  terminate  employment  within  a 
reasonable  period  after  the  end  of  the 
limited  period.  An  amendment  to  an 
early  retirement  window  benefit  that 
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merely  extends  the  periods  in  the 
prece^ng  sentences  is  not  treated  as  a 
separate  early  retirement  window 
benefit,  provided  that  the  periods,  as 
extended,  satisfy  the  preceding 
sentences.  However,  any  other 
amendment  to  an  early  retirement 
window  benefit  creates  a  separate  early 
retirement  window  benefit. 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (f)(4): 

Example  1.  (a)  Plan  A  provides  a  benefit  of 
one  percent  of  average  annual  compensation 
per  year  of  service  and  satisfies  the 
requirements  of  paragraph  (b)(2)  of  this 
section.  Thus,  the  plan  provides  the  same 
benefit  to  all  employees  with  the  same  years 
of  service  under  the  Plan.  Plan  A  is  amended 
to  treat  all  employees  with  ten  cff  more  years 
of  service  who  terminate  employment  after 
attainment  of  age  55  and  between  March  1, 
1999,  and  November  30, 1999,  as  if  they  had 
an  additional  five  years  of  service  under  the 
benefit  formula.  However,  in  order  to  ensure 
the  orderly  implementation  of  the  early 
retirmnent  window,  the  plan  amendment 
provides  that  designated  employees  in  the 
human  resources  department  who  would 
otherwise  be  eligible  for  the  early  retirement 
window  benefit  are  only  eligible  to  be  treated 
as  having  the  additional  five  years  of  service 
if  they  terminate  between  December  1, 1999, 
and  February  28,  2000. 

(b)  The  additional  benefits  provided  under 
this  amendment  are  tested  as  benefits 
provided  to  employees  rather  than  former 
employees.  The  effect  of  this  amendment  is 
temporarily  to  change  the  benefit  formula  for 
employees  who  are  eligible  for  the  early 
retirement  window  benefit  because  the 
amendment  changes  (albeit  temporarily)  the 
amount  of  the  benefit  payable  to  those 
employees  at  normal  retirement  age.  See  the 
definition  of  benefit  formula  in  §  1.401{aK4)- 
12.  Assume  that  the  additional  years  of 
service  credited  to  employees  eligible  fra  the 
window  benefit  do  not  represent  past  service 
(within  the  meaning  of  §  1.401(a)(4)- 
ll(d)(3}(i)(B))  or  pre-participation  or  imputed 
service  (within  tte  meaning  of  §  1.401(a)(4)- 
ll(dXj)(C))  and  thus  may  not  be  taken  into 
account  as  years  of  service.  See  §  1.401  (a)(4)- 
ll(d)(3)(i)(A)  (regarding  years  of  service  that 
may  be  taken  into  account  under 

§  1.401(a)(4)-l{b){2)).  Thus,  the  window- 
eligible  employees  are  entitled  to  a  larger 
bemfit  (as  a  percentage  of  average  annual 
compensation)  than  other  employees  with 
the  same  number  of  years  of  service,  and  the 
plan  does  not  satisfy  the  uniform  normal 
retirement  benefit  requirement  of  paragraph 

(b)(2)(i)  of  this  section. 

(c)  Plan  A  is  restructured  under  the 
provisions  of  §  1.401(a)(4>-^c)  into  two 
component  plans;  Component  Plan  Al, 
consisting  of  ail  employees  who  are  not 
eligible  for  the  early  retirement  window 
bemfit  and  all  of  their  accruals  and  benefits, 
rights  aiMl  features,  and  Component  Plan  A2, 
consisting  of  all  employees  who  are  eligible 
for  the  early  retirement  window  benefit  and 
all  of  their  accruals  and  benefits,  rights  and 
features  under  the  plan. 


(d)  Component  Plan  Al  still  satisfies 
paragraph  (b)  of  this  section,  because  there 
has  ^n  no  change  for  the  employees  in  that 
component  plaiL  Similarly,  Component  Plan 
A2  satisfies  paragraph  (b)  of  this  section 
disregarding  the  change  in  the  benefit 
formula. 

(e)  Because  the  early  retirement  window 
benefit  consists  of  a  temporary  change  in  the 
benefit  formula,  paragraph  (fK4Kii)(B)  of  this 
section  requires  that  the  plan  satisfy  Ae 
requirements  of  paragraph  (b)  of  this  section 
reflecting  the  change  in  order  to  remain  a  safe 
harbor  plan.  After  reflecting  the  change. 
Component  Plan  A2  still  provides  the  same 
benefit  (albeit  higher  than  undw  the  regular 
benefit  formula)  to  all  employees  with  the 
same  years  of  service  that  may  be  taken  into 
account  in  testing  the  plan,  and  thus  the 
benefit  formula  (as  temporarily  amended) 
satisfies  the  requirements  of  paragraph  (b)(2) 
(i)  and  (ii)  of  this  section. 

(f)  Since  Component  Plan  A2  also  satisfies 
alt  of  the  other  requirements  of  paragraph 
(b)(2)  of  this  section  and  the  safe  harbor  of 
paragraph  (b)(3)  of  this  section  reflecting  the 
change  in  the  benefit  formula,  Component 
Plan  A2  satisfies  this  par^raph  (b)  both 
refiecting  and  disregarding  the  change  in  the 
benefit  formula.  Thus,  Component  Plan  A2 
satisfies  paragraph  (b)  of  this  section. 

Example  2.  Tte  facts  are  the  same  as  in 
Example  1,  except  that  the  plan's  benefit 
formula  used  the  maximum  amount  of 
pennitted  disparity  under  section  401(7)  prior 
to  the  amendment.  The  analysis  is  the  same 
as  in  paragraphs  (a)  through  the  first  sentence 
of  paragraph  (e)  of  Example  1.  In  order  to 
satisfy  the  requirements  of  paragraph  (bK2)  of 
this  section,  a  plan  that  uses  permitted 
disparity  must  satisfy  the  requirements  of 
section  401  (/)  after  reflecting  the  change  in 
the  benefit  formula.  Because,  as  stated  in 
Example  1,  the  additional  five  years  of 
service  may  not  be  taken  into  account  for 
purposes  of  satisfying  pan^ph  (b)  of  this 
section,  the  disparity  that  results  from 
crediting  that  service  exceeds  the  maximum 
permitt^  disparity  under  section  401(7). 
Thus,  the  plan  does  not  satisfy  the 
requirements  of  para^ph  (b)  of  this  section. 

Example  3.  The  fricts  are  the  same  as  in 
Example  1,  except  that  Plan  A  is  tested  under 
the  general  test  in  paragraph  (c)  of  this 
section.  The  early  retirement  window  benefit 
is  disregarded  for  purposes  of  determining 
the  normal  accrual  rates,  but  is  taken  into 
accourrt  in  1999  for  purposes  of  determining 
the  most  valuable  accrual  rates,  of  employees 
who  were  eligible  for  the  early  retirement 
wiirdow  benefit  (regardless  of  whether  they 
elected  to  receive  it).  As  stated  in  Example 
1 ,  the  additional  five  years  of  service  do  not 
represent  past  service,  pre-participation 
service,  or  imputed  service,  and  tlfms  under 
$  1.401{a)(4)-ll(dK3)(i)(A)  may  not  be  taken 
into  account  as  testing  service. 

(5)  Unpredictable  contingent  event 
benefits^i)  General  rule.  In  general,  an 
unpredictable  contingent  event  benefit 
(within  the  meaning  of  section 
412(/M7)(B)(ii))  is  not  taken  into  account 
under  this  section  until  the  occurrence 
of  the  contingent  event.  Thus,  the 
special  rule  in  §  1.401(a)(4)-4(d)(7) 


(treating  the  contingent  event  as  having 
occurred)  does  not  apply  for  purposes  of 
this  section.  In  the  case  of  an 
unpredictable  contingent  event  that  is 
expected  to  result  in  the  termination 
from  employment  of  certain  employees 
within  a  period  of  time  consistent  vrith 
the  rules  for  defining  an  early  retirement 
window  benefit  in  paragraph  (f)(4Kiii)  of 
this  section,  the  impredictable 
contingent  event  benefit  available  to 
those  employees  is  pennitted  to  be 
treated  as  an  early  retirement  window 
benefit,  thus  permitting  the  rules  of 
paragraph  (f)(4)  of  this  section  to  be 
applied  to  it.  Sm  §  1.401(aK4)-4(dK7) 
for  an  additional  rule  relevant  to  the 
testing  of  impredictable  contingent 
event  benefits. 

(ii)  Example.  The  following  example 
illustrates  the  rules  of  this  para^ph 
(f)(5): 

Example,  (a)  Employer  X  operates  various 
manufacturing  plants  and  maintains  Plan  A, 
a  defined  benefit  plan  that  covers  all  of  its 
nonexcludable  employees.  Plan  A  provides 
an  early  retirement  benefit  under  which 
employees  who  retire  afti^  age  55  but  before 
nonnal  retirement  age  and  who  have  at  least 
10  years  of  service  receive  a  benefit  equal  to 
their  normal  retirement  benefit  reduc^  by 
four  percent  per  year  for  each  year  prior  to 
nonnal  retirement  age.  Plan  A  also  provides 
a  plant-dosing  benefit  under  which 
employees  who  satisfy  the  conditions  for 
receiving  the  early  retirement  benefit  and 
who  work  at  a  plant  where  operations  have 
ceased  and  whose  employment  has  been 
terminated  will  receive  ot  unreduced  nonnal 
retirement  benefit.  The  plant-dosing  benefit 
is  an  unpredictable  contingent  event  benefit 

(b)  During  the  1997  plan  year.  Employer  X 
had  no  plant  dosings.  Therefore,  the  plant¬ 
closing  benefit  is  not  taken  into  account  for 
the  1997  plan  year  in  determining  accrual 
rates  or  in  applying  the  safe  harbm  in 
paragraph  (b)  of  this  section. 

(c)  During  the  1998  plan  year.  Employer  X 
begins  to  close  one  plmt  Employees  M 
through  Z,  who  are  employees  at  the  plant 
that  is  closing,  are  expected  to  terminate 
employment  with  Employer  X  during  the 
plan  year  and  will  satisfy  the  conditions  for 
the  plant-dosing  beiwfit  Therefore,  in  testing 
Plan  A  under  this  section  for  the  1998  plan 
year,  the  availability  of  the  plant-dosing 
benefit  to  Employees  M  through  Z  must  be 
taken  into  account  in  determining  their 
accrual  rates  or  in  determining  whether  the 
plan  satisfies  one  of  the  safe  harlxua  under 
paragraph  (b)  of  this  section. 

(d)  B^use  the  employees  eligible  for  the 

unpredictable  contingent  event  benefit  are 
expected  to  terminate  employment  with 
Employer  X  during  a  perkxl  consistent  with 
the  niles  for  defining  an  early  retirement 
window  benefit,  in  testing  Pkn  A  under  this 
sedion  for  the  1998  plan  year,  the  special 
rules  in  paragraph  (f}(4Mii}  of  this  sectkm 
may  be  applii^.  Thus,  for  example,  normal 
acaual  rates  may  be  deterraiiied  without 
reference  to  the  impredictable  contingent 
event  benefit.  „ 
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(e)  Despite  the  closing  of  the  plant, 
Employee  Q  remains  an  employee  into  the 
1999  plan  year.  Under  para^ph  (f)(4)(ii)(A) 
of  this  section,  the  availability  of  the  plant- 
closing  benefit  to  Employee  Q  may  be 
disregarded  in  the  1999  plan  year. 

(6)  Determination  of  benefits  on  other 
than  plan-year  basis.  For  purposes  of 
this  section,  accruals  are  generally 
determined  based  on  the  plan  year. 
Nevertheless,  an  employer  may 
determine  accruals  on  the  basis  of  any 
period  ending  within  the  plan  year  as 
long  as  the  period  is  at  least  12  months 
in  duration.  For  example,  accruals  for 
all  employees  may  be  determined  based 
on  accrual  computation  periods  ending 
within  the  plan  year. 

(7)  Adjustments  for  certain  plan 
distributions.  For  purposes  of  this 
section,  an  employee’s  accrued  benefit 
includes  the  actuarial  equivalent  of 
prior  distributions  of  accrued  benefits 
from  the  plan  to  the  employee  if  the 
years  of  service  taken  into  account  in 
determining  the  accrued  benehts  that 
were  distributed  continue  to  be  taken 
into  account  under  the  plan  for 
purposes  of  determining  the  employee’s 
current  accrued  benefit.  For  purposes  of 
this  paragraph  (f)(7),  actuarial 
equivalence  must  be  determined  in  a 
uniform  manner  for  alt  employees  using 
reasonable  actuarial  assumptions.  A 
standard  interest  rate  and  a  standard 
mortality  table  are  among  the 
assumptions  considered  reasonable  for 
this  purpose.  Thus,  for  example,  if  an 
employee  has  commenced  receipt  of 
benefits  in  accordance  with  the 
minimum  distribution  requirements  of 
section  401(a)(9),  and  the  plan  reduces 
the  employee’s  accrued  benefit  to  take 
into  account  the  amount  of  the 
distributions,  the  employee’s  accrued 
benefit  for  purposes  of  this  section  is 
restored  to  the  value  it  would  have  had 
if  the'distributions  had  not  occurred. 

(8)  Adjustment  for  certain  OPSA 
charges.  For  purposes  of  this  section,  an 
employee’s  accrued  benefit  includes  the 
cost  of  a  qualified  preretirement 
survivor  annuity  (QPSA)  that  reduces 
the  employee’s  accrued  benefit 
otherwise  determined  under  the  plan,  as 
permitted  under  §  1.401(a)-20,  Q&A-21. 
Thus,  an  employee’s  accrued  benefit  for 
purposes  of  this  section  is  determined 
as  if  the  cost  of  the  QPSA  had  not  been 
charged  against  the  accrued  benefit. 

This  paragraph  (f)(8)  applies  only  if  the 
QPSA  charges  apply  uniformly  to  all 
employees. 

(9)  Disregard  of  certain  offsets — (i) 
General  rule.  For  purposes  of  this 
section,  an  employee’s  accrued  benefit 
under  a  plan  includes  that  portion  of  the 
benefit  that  is  offset  under  an  offset 
provision  described  in  §  1.401(a)(4)- 


ll(d)(3)(i)(D).  The  rule  in  the  preceding 
sentence  applies  only  to  the  extent  that 
the  benefit  by  which  the  benefit  under 
the  plan  being  tested  is  offset  is 
attributable  to  periods  for  which  the 
plan  being  tested  credits  pre¬ 
participation  service  (within  the 
meaning  of  §  1.401(a)(4)-ll(d)(3)(ii)(A)) 
that  satisfies  §  1.401(a)(4)-ll(d)(3)(iii)  or 
past  service  (within  the  meaning  of 
§  1.401(a)(4)-ll(d)(3)(i)(B)),  and  only 
if — 

(A)  The  benefit  under  the  plan  being 
tested  is  offset  by  either — 

(1)  Benefits  under  a  qualified  defined 
benefit  plan  or  defined  contribution 
plan  (whether  or  not  terminated);  or 

(2)  Benefiis  anvloi  a  foreign  plan  that 
are  reasonably  expected  to  be  paid;  and, 

(B)  If  any  portion  of  the  benefit  that 
is  offset  is  nonforfeitable  (within  the 
meaning  of  section  411),  that  portion  is 
offset  by  a  benefit  (or  portion  of  a 
benefit)  that  is  also  nonforfeitable  (or 
vested,  in  the  case  of  a  foreign  plan). 

(ii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (0(9): 

Example  1.  (a)  Employer  X  maintains  two 
qualified  defined  benefit  plans.  Plan  A  and 
Plan  B.  Plan  B  provides  that,  whenever  an 
employee  transfers  to  Plan  B  from  Plan  A,  the 
service  that  was  credited  under  Plan  A  is 
credited  in  determining  benefits  under  Plan 
B.  The  Plan  A  service  credited  under  Plan  B 
is  pre-participation  service  that  satisfies 
§  1.401(a)(4)-ll(d)(3)(iii).  Plan  B  offsets  the 
benefits  determined  under  Plan  B  by  the 
employee’s  vested  benefits  under  Plan  A. 

Plan  A  does  not  credit  additional  benefit 
service  or  accrual  service  after  employees 
transfer  to  Plan  B. 

(b)  The  Plan  B  provision  providing  for  an 
offset  of  benefits  under  Plan  A  satisfies 

§  1.401(a)(4)-ll(d)(3)(i)(D).  This  is  because 
the  provision  applies  to  similarly-situated 
employees  and  the  benefits  under  Plan  A  that 
are  offset  against  the  Plan  B  benefits  are 
attributable  to  pre-participation  service  taken 
into  account  under  Plan  B. 

(c)  This  paragraph  (f)(9)  applies  in 
determining  the  benefits  that  are  taken  into 
account  under  this  section  for  employees  in 
Plan  B  who  are  transferred  from  Plan  A.  This 
is  because  the  offset  provision  is  described  in 
§  1.401(a)(4)-ll(d)(3)(i)(D),  the  benefits 
under  the  other  plan  by  which  the  benefits 
under  the  plan  being  tested  are  offset  are 
attributable  solely  to  pre-participation  service 
that  satisfies  §  1.401(a)(4)-ll(d)(3)(iii),  and 
the  benefits  are  offset  solely  by  vested 
benefits  under  another  qualified  plan.  Thus, 
for  example,  the  accrual  rates  of  employees 
in  Plan  B  are  determined  as  if  there  were  no 
offset,  i.e.,  by  adding  back  the  benefits  that 
are  offset  to  the  net  benefits  under  Plan  B. 

(d)  The  result  would  be  the  same  even  if 
Plan  A  continued  to  recognize  compensation 
paid  after  the  transfer  in  the  determination  of 
benefits  under  Plan  A.  However,  if  Plan  A 
continued  to  credit  benefit  or  accrual  service 
after  the  transfer,  then,  to  the  extent  that  Plan 
B’s  offset  of  benefits  under  Plan  A  increased 


as  a  result,  the  additional  benefits  offset 
under  Plan  B  would  not  be  added  back  In 
determining  the  benefits  under  Plan  B  that 
are  taken  into  account  under  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  Plan  A  is  not  a  plan 
described  in  paragraph  (f)(9)(i)(A)  of  this 
section.  None  of  the  benefits  under  Plan  B 
that  are  offset  by  benefits  under  Plan  A  may 
be  added  back  in  determining  the  benefits 
under  Plan  B  that  are  taken  into  account 
under  this  section.  Thus,  benefits  under  plan 
B  are  tested  on  a  net  basis. 

S 1 .401  (aK4)-4  Nondiscriminatory 
availabili^  of  benefita,  righta,  and  features. 

(a)  Introduction.  This  section  provides 
rules  for  determining  whether  the 
benefits,  rights,  and  features  provided 
under  a  plan  (i.e.,  all  optional  forms  of 
benefit,  ancillary  benefits,  and  other 
rights  and  features  available  to  any 
employee  under  the  plan)  are  made 
available  in  a  discriminatory  manner. 
Benefits,  rights,  and  features  provides 
under  a  plan  are  made  available  to 
employees  in  a  nondiscriminatory 
manner  only  if  each  benefit,  right,  or 
feature  satisfies  the  current  availability 
requirement  of  paragraph  (b)  of  this 
section  and  the  effective  availability 
requirement  of  paragraph  (c)  of  this 
section.  Paragraph  (d)  of  this  section 
provides  special  rules  for  applying  these 
requirements.  Paragraph  (e)  of  this 
section  defines  optional  form  of  benefit, 
ancillary  benefit,  and  other  right  or 
feature. 

(b)  Current  availability— [1]  General 
rule.  The  current  availability 
requirement  of  this  paragraph  (b)  is 
satisfied  if  the  group  of  employees  to 
whom  a  benefit,  right,  or  feature  is 
currently  available  during  the  plan  year 
satisfies  section  410(b)  (without  regard 
to  the  average  benefit  percentage  test  of 
§  1.410(b)-5).  In  determining  whether 
the  group  of  employees  satisfies  section 
410(b),  an  employee  is  treated  as 
benefiting  only  if  the  benefit,  right,  or 
feature  is  currently  available  to  the 
employee. 

(2)  Determination  of  current 
availability) — (i)  General  rule.  Whether 
a  benefit,  right,  or  feature  that  is  subject 
to  specified  eligibility  conditions  is 
currently  available  to  an  employee 
generally  is  determined  based  on  the 
current  facts  and  circumstances  with 
respect  to  the  employee  (e.g.,  current 
compensation,  accrued  benefit,  position, 
or  net  worth). 

(ii)  Certain  conditions  disregarded— 
(A)  Certain  age  and  service  conditions — 
(1)  General  rule.  Notwithstanding 
paragraph  (b)(2)(i)  of  this  section,  any 
specified  age  or  service  condition  with 
respect  to  an  optional  form  of  benefit  or 
a  social  security  supplement  is 
disregarded  in  determining  whether  the 


Federal  Register  /  Vol.  58,  No.  7  /  Tuesday,  January  12,  1993  /  Proposed  Rules 


3899 


optional  form  of  benefit  or  the  social 
security  supplement  is  currently 
available  to  an  employee.  Thus,  for 
example,  an  optional  form  of  benefit 
that  is  available  to  all  employees  who 
terminate  employment  on  or  after  age  55 
with  at  least  10  years  of  service  is 
treated  as  currently  available  to  an 
employee,  without  regard  to  the 
employee’s  current  age  or  years  of 
service,  and  without  regard  to  whether 
the  employee  could  potentially  meet  the 
age  and  service  conditions  prior  to 
attain  the  plan’s  normal  retirement  age. 

{2)  Time-limited  age  or  service 
conditions  not  disregarded. 
Notwithstanding  paragraph 
(bX^KiiKAKl)  of  this  section,  an  age  or 
service  condition  is  not  disregard^  in 
determining  the  current  availability  of 
an  optional  form  of  benefit  or  social 
security  supplement  if  tbe  condition 
must  be  satisfied  within  a  limited 
period  of  time.  However,  in  determining 
the  current  availability  of  an  optional 
form  of  benefit  or  a  social  security 
supplement  subject  to  sudb  an  age  or 
service  condition,  the  age  and  service  of 
employees  may  be  projected  to  the  last 
date  by  which  the  age  condition  or 
service  condition  must  be  satisfied  in 
order  to  be  eligible  for  the  optional  form 
of  benefit  or  social  security  supplement 
under  the  plan.  Thus,  for  example,  an 
optional  form  of  benefit  that  is  available 
only  to  employees  who  terminate 
employment  between  July  1, 1995,  and 
December  31, 1995,  after  attainment  of 
age  55  with  at  least  10  years  of  service 
is  treated  as  currently  available  to  an 
employee  only  if  the  employee  could 
satisfy  those  age  and  service  conditions 
by  December  31, 1995. 

(B)  Certain  other  conditions.  Specified 
conditions  on  the  availability  of  a 
benefit,  right,  or  feature  requiring 
termination  of  employment,  death, 
satisfaction  of  a  specified  health 
condition  (or  failure  to  meet  such 
condition),  disability,  hardship,  marital 
status,  default  on  a  plan  loan  secured  by 
a  participant’s  account  balance, 
execution  of  a  covenant  not  to  compete, 
application  for  benefits  or  similar 
ministerial  or  mechanical  acts,  election 
of  a  benefit  form,  execution  of  a  waiver 
of  rights  under  the  Age  Discrimination 
in  Employment  Act,  or  absence  from 
service,  are  disregarded  in  determining 
the  employees  to  whom  the  benefit, 
right,  or  feature  is  currently  available. 

(Q  Certain  conditions  relating  to 
mandatory  cash-outs.  In  the  case  of  a 
plan  that  provides  for  mandatory  cash¬ 
outs  of  all  terminated  employees  who 
have  a  vested  accrued  benefit  with  an 
actuarial  present  value  less  than  or 
equal  to  a  specified  dollar  amount  (not 
to  exceed  $3,500)  as  permitted  by 


sections  411(a)(ll)  and  417(e),  tbe 
implicit  condition  on  any  benefit^  right, 
or  feature  (other  than  the  mandatory 
cash-out)  Aat  requires  the  employee  to 
have  a  vested  accrued  benefit  with  an 
actuarial  present  value  in  excess  of  the 
specified  dollar  amount  is  disregarded 
in  determining  the  employees  to  whom 
the  benefit,  ri^t,  or  feature  is  currendy 
available. 

(D)  Other  dollar  limits.  A  condition 
diat  the  amount  of  an  employee’s  vested 
accrued  benefit  or  the  actuarial  present 
value  of  that  benefit  be  less  than  or 
equal  to  a  specified  dollar  amount  is 
disregarded  in  determining  the 
employees  to  whom  the  benefit,  right,  or 
feature  is  currently  available. 

(E)  Certain  conaitions  on  plan  loans. 

In  the  case  of  an  employee’s  right  to  a 
loan  from  the  plan,  the  condition  that  an 
employee  must  have  an  account  balance 
sufficient  to  be  eligible  to  receive  a 
minimum  loan  amoimt  specified  in  the 
plan  (not  to  exceed  $1,000)  is 
disregarded  in  determining  the 
employees  to  whom  the  right  is 
currently  available. 

(3)  Benefits,  rights,  and  features  that 
are  eliminated  prospectively — (i) 

Special  testing  rule.  Notwithstanding 
pm'agraph  (b)(1)  of  this  section,  a 
benefit,  right,  or  feature  that  is 
eliminated  with  respect  to  benefits 
accrued  after  the  later  of  the  eliminating 
amendment’s  adoption  or  effective  date 
(the  “elimination  date’’),  but  is  retained 
with  respect  to  benefits  accrued  as  of 
the  elimination  date,  and  that  satisfies 
this  paragraph  (b)  as  of  the  elimination 
date,  is  treated  as  satisfying  this 
paragraph  (b)  for  ail  subsequent  periods. 
This  rule  does  not  apply  if  the  tenns  of 
the  benefit,  right,  or  feature  (including 
the  employees  to  whom  it  is  available) 
are  chang^  after  the  elimination  date. 

(ii)  Elimination  of  a  benefit,  rigftt,  or 
feature— iA)  General  rule.  For  purposes 
of  this  paragraph  (b)(3),  a  benefit,  rig^t, 
or  feature  provided  to  an  employee  is 
eliminated  with  respect  to  benefits 
accrued  after  the  elimination  date  if  the 
amount  or  value  of  the  benefit,  right,  or 
feature  depends  solely  on  the  amount  of 
the  employee’s  accrued  benefit  (within 
the  meaning  of  section  411(a)(7))  as  of 
the  elimination  date,  including 
subsequent  income,  expenses,  gains, 
and  losses  with  respect  to  that  benefit  in 
the  case  of  a  defined  contribution  plan. 

(B)  Special  rule  for  benefits,  rights, 
and  features  that  are  not  section 
4tt(dM6)-protected  benefits. 
Notwithstanding  paragraph  (bK3)(uMA) 
of  this  section,  in  the  case  of  a  benefit, 
right,  or  feature  under  a  defined 
cxmtribution  plan  that  is  not  a  section 
411(dK6}-protected  benefit  (within  the 
meaning  of  §  1.411(d}— 4,  Q&A-l).  e.g.. 


the  aveulability  of  plra  loans,  for 
purposes  of  this  poiegraph  (b)(3Kii)  Mch 
employee’s  accn^  benefit  as  of  the 
elimination  date  nny  be  treated,  on  a 
uniform  basis,  as  consisting  exchisiv<riy 
of  tbe  dollar  amoimt  of  the  employee's 
accoimt  balance  as  of  the  elimination 
data 

(C)  Special  rule  for  benefits,  rights, 
and  features  that  depend  on  adfusted 
accrued  benefits.  For  purposes  of  this 
paragraph  (b)(3),  a  benefit,  right  or 
feature  provided  to  an  employee  under 
a  plan  that  has  made  a  fresh  start  does 
not  fail  to  be  eliminated  as  of  an 
elimination  date  that  is  the  fresh-start 
date  merely  because  it  depends  solely 
on  the  amount  of  the  employee’s 
adjusted  accrued  benefit  (within  the 
meaning  of  §  1.401(aK4)-13(dK6)). 

(c)  Effective  ovoilohiiily— (1)  General 
rule.  Based  on  all  of  the  facts  and 
circumstances,  the  group  of  employees 
to  whom  a  benefit,  right,  or  feature  is 
effectively  available  must  not 
substantially  favor  HQEs.  » 

(2)  Examples.  Tbe  following  examples 
illustrate  the  rules  of  this  paragraph  (c): 

Example  1.  Employer  X  maintains  Plan  A, 
a  defined  benefit  plan  that  covers  both  of  its 
highly  compensated  nonexcludable 
employees  and  nine  of  its  12  nonhighly 
compensated  nonexcludable  empk^ees.  Plan 
A  provides  for  a  normal  retirement  benefit 
pay^le  as  an  annuity  and  based  on  a  nonnal 
retirement  age  of  65,  and  an  early  retirement 
benefit  payable  upon  termination  in  the  form 
of  an  annuity  to  employees  who  terminate 
from  service  with  the.employer  on  or  after 
age  55  with  30  or  more  years  of  service.  Both 
HCEs  of  Employer  X  currently  meet  the  age 
and  service  requirement,  or  will  have  30 
years  of  service  by  the  time  they  reach  age 
55.  All  but  two  of  tbe  nine  NHCEs  of 
Employer  X  who  are  covered  by  Plan  A  were 
hired  on  or  after  age  35  and,  thus,  cannot 
qualify  for  the  early  retirement  benefit  Even 
though  the  group  of  employees  to  whom  the 
early  retirement  benefit  is  currently  available 
satisfies  the  ratio  percentage  test  of 
§  1.410(b)-2(bK2)  when  age  and  service  are 
disregarded  pursuant  to  paragraph 
(b)(2)(iiKA)  of  this  section,  absent  other  focts, 
the  group  of  emplo3fees  to  whom  the  early 
retirement  benefit  b  effectively  availabfo 
substantially  favors  HCEs. 

Example  2.  Employer  Y  maintains  Plan  B. 
a  defined  benefit  plan  that  provides  for  a 
normal  retirement  benefit  payable  as  an 
annuity  and  based  on  a  normal  retirement 
age  of  65.  By  a  plan  amendment  first  adopted 
and  effective  December  1, 1998,  Employer  Y 
amends  Plan  B  to  provide  an  early  retirement 
benefit  that  is  available  only  to  employees 
who  terminate  emplojrmant  by  Deromber  IS, 
1998,  and  who  are  at  least  age  53  with  30  or 
more  years  of  service.  .Assume  that  all 
employees  were  hired  prior  to  attaining  age 
25  and  that  the  group  of  employees  who 
have,  or  will  have,  attained  age  55  with  30 
years  of  service  by  December  IS,  1998, 
satisfies  the  ratio  percentage  test  of 
§  1.410(b)-2(bK2).  Assume,  further,  that  the 
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employer  takes  no  steps  to  inform  all  eligible 
employees  of  the  early  retirement  option  on 
a  timely  basis  and  that  the  only  employees 
who  terminate  from  employment  with  the 
employer  during  the  two-week  period  in 
which  the  early  retirement  benefrt  is 
available  are  HCEs.  Under  these  facts,  the 
group  of  employees  to  whom  this  early 
retirement  window  benefit  is  effectively 
available  substantially  favors  HCEs. 

Example  3.  Employer  Z  amends  Plan  C  on 
June  30, 1999,  to  provide  for  a  single  sum 
optional  form  of  benefit  for  employees  who 
terminate  from  employment  with  Employer  Z 
after  June  30, 1999,  and  before  January  1, 

2000.  The  availability  of  this  single  sum 
optional  form  of  benefit  is  conditioned  on  the 
employee’s  having  a  particular  disability  at 
the  time  of  termination  of  employment.  The 
only  employee  of  the  employer  who  meets 
this  disability  requirement  at  the  time  of  the 
amendment  and  thereafter  through  December 
31, 1999,  is  a  HCE.  Under  paragraph 
(bJ(2)(ii)(B)  of  this  section,  the  disability 
condition  is  disregarded  in  determining  the 
current  availability  of  the  single  sum  optional 
form  of  benefit.  Nevertheless,  under  these 
facts,  the  group  of  employees  to  whom  the 
single  sum  optional  form  of  benefit  is 
effectively  available  substantially  favors 
HCEs. 

(dj  Special  rules — (1)  Mergers  and 
acquisitions — (ij  Special  testing  rule.  A 
benefit,  right,  or  feature  available  under 
a  plan  solely  to  an  acquired  group  of 
employees  is  treated  as  satisfying 
paragraphs  (b)  and  (c)  of  this  section 
during  the  period  that  each  of  the 
following  requirements  is  satisfied: 

(AJ  The  benefit,  right,  or  feature  must 
satisfy  paragraphs  (bj  and  (c)  of  this 
section  (determined  without  regard  to 
the  special  rule  in  section  410(bJ(6)(CJ) 
on  the  date  that  is  the  latest  date  of  hire 
or  transfer  into  an  acquired  trade  or 
business  for  an  employee  to  be  included 
in  the  acquired  group  of  employees. 

This  determination  is  made  wi& 
reference  to  the  plan  of  the  current 
employer  and  its  nonexcludable 
employees. 

(BJ  'The  benefit,  right,  or  feature  must 
be  available  under  the  plan  of  the 
current  employer  after  the  transaction 
on  the  same  terms  as  it  was  available 
under  the  plan  of  the  prior  employer 
before  the  transaction.  This  requirement 
is  not  violated  merely  because  of  a 
change  made  to  the  benefit,  right,  or 
feature  that  is  permitted  by  section 
411(d)(6j,  provided  that — 

(Ij  The  ^ange  is  a  replacement  of  the 
benefit,  right,  or  feature  with  another 
benefit,  right,  or  feature  that  is  available 
to  the  same  employees  as  the  original 
benefit,  right,  or  feature,  and  the  original 
benefit,  right,  or  featiue  is  of  inherently 
equal  or  greater  value  (within  the 
meaning  of  paragraph  (d)(4)(i)(A}  of  this 
section!  than  the  benefit,  right,  or 
feature  that  replaces  it;  or 


(2)  The  change  is  made  before  January 
12, 1993. 

(ii)  Scope  of  special  testing  rule.  This 
paragraph  (d)(1)  applies  only  to  benefits, 
rights,  and  features  with  respect  to 
benefits  accruing  imder  the  plan  of  the 
current  employer,  and  not  to  benefits, 
rights,  and  features  with  respect  to 
benefits  accrued  imder  the  plan  of  the 
prior  employer  (unless,  piu^uant  to  the 
transaction,  the  plan  of  Uie  prior 
employer  becomes  the  plan  of  the 
current  employer,  or  the  assets  and 
liabilities  with  respect  to  the  acquired 
group  of  employees  under  the  plan  of 
the  prior  employer  are  transferred  to  the 
plan  of  the  current  employer  in  a  plan 
merger,  consolidation,  or  other  transfer 
described  in  section  414(i)). 

(iii)  Example.  The  following  examples 
illustrates  the  rules  of  this  paragraph 
(d)(1); 

Example.  Employer  X  maintains  Plan  A,  a 
defined  benefit  plan  with  a  single  sum 
optional  form  of  benefit  for  all  employees. 
Employer  Y  acquires  Employer  X  and  merges 
Plan  A  into  Plan  B,  a  defined  benefit  plan 
maintained  by  Employer  Y  that  does  not 
otherwise  provide  a  single  siun  optional  form 
of  benefit.  Employer  Y  continues  to  provide 
the  single  sum  optional  form  of  benefit  under 
Plan  B  on  the  same  terms  as  it  was  offered 
under  Plan  A  to  all  employees  who  were 
acquired  in  the  transaction  with  Employer  X 
(and  to  no  other  employees).  The  optional 
form  of  benefit  satisfies  paragraphs  (b)  and  (c) 
of  this  section  inunediately  following  the 
transaction  (determined  without  taking  into 
account  section  410(b)(6)(C))  when  tested 
with  reference  to  Plan  B  and  Employer  Y’s 
nonexcludable  employees.  Under  these  facts. 
Plan  B  is  treated  as  satisfying  this  section 
with  respect  to  the  single  sum  optional  form 
of  benefit  for  the  plan  year  of  the  transaction 
and  all  subsequent  plan  years. 

(2)  Frozen  participants.  A  plan  must 
satisfy  the  nondiscriminatory 
availability  requirement  of  this  section 
not  only  with  respect  to  benefits,  rights, 
and  features  provided  to  employees  who 
are  currently  benefiting  under  the  plan, 
but  also  separately  with  respect  to 
benefits,  rights,  and  features  provided  to 
nonexcludable  employees  with  accrued 
benefits  who  are  not  currently 
benefiting  under  the  plan  ("frozen 
participants").  Thus,  each  benefit,  right, 
and  feature  available  to  any  fit)zen 
participant  under  the  plan  is  separately 
subject  to  the  requirements  of  this 
section.  A  plan  satisfies  paragraphs  (b) 
and  (c)  of  this  section  with  respect  to  a 
benefit,  right,  or  feature  available  to  any 
firozen  participant  under  the  plan  only 
if  one  or  more  of  the  following 
requirements  is  satisfied: 

(i)  The  benefit,  right,  or  feature  must 
be  one  that  would  satisfy  paragraphs  (b) 
and  (c)  of  this  section  if  it  were  not 


available  to  any  employee  currently 
benefiting  under  the  plan. 

(ii)  The  benefit,  rignt,  or  feature  must 
be  one  that  would  satisfy  paragraphs  (b) 
and  (c)  of  this  section  if  all  frozen 
participants  were  treated  as  employees 
currently  benefiting  under  the  plan. 

(iii)  No  change  in  the  availability  of 
the  benefit,  right,  or  feature  may  have 
been  made  that  is  first  effective  in  the 
current  plan  year  with  respect  to  a 
frozen  participant. 

(iv)  Any  change  in  the  availability  of 
the  benefit,  right,  or  feature  that  is  first 
effective  in  the  current  plan  year  with 
respect  to  a  frozen  participant  must  be 
made  in  a  nondiscriminatory  manner. 
Thus,  any  expansion  in  the  availability 
of  the  benefit,  right,  or  feature  to  any 
highly  compensated  frozen  participant 
must  be  applied  on  a  consistent  basis  to 
all  nonhighly  compensated  frozen 
participants.  Similarly,  any  contraction 
in  the  availability  of  the  benefit,  right, 
or  feature  that  affects  any  nonhighly 
compensated  frozen  participant  must  be 
applied  on  a  consistent  basis  to  all 
hi^ly  compensated  frozen  participants. 

(3)  Early  retirement  window  benefits. 

If  a  benefit,  right,  or  feature  meets  the 
definition  of  an  early  retirement 
window  benefit  in  §  1.401(a)(4)- 
3(f)(4)(iii)  (or  would  meet  that  definition 
if  the  definition  applied  to  all  benefits, 
rights,  and  features),  the  benefit,  right, 
or  feature  is  disregarded  for  purposes  of 
applying  this  section  with  respect  to  an 
employee  for  all  plan  years  other  than 
the  first  plan  year  in  which  the  benefit 
is  currentfy  available  to  the  employee. 

(4)  Permissive  aggregation  of  certain 
benefits,  rights,  or  features — (i)  General 
rule.  An  optional  rorm  of  benefit, 
ancillary  ^nefit,  or  other  right  or 
feature  may  be  aggregated  with  another 
optional  form  of  benefit,  ancillary 
benefit,  or  other  right  or  feature, 
respectively,  and  the  two  may  be  treated 
as  a  single  optional  form  of  benefit, 
ancillary  benefit,  or  other  right  or 
feature,  if  both  of  the  following 
reouirements  are  satisfied: 

(A)  One  of  the  two  optional  forms  of 
benefit,  ancillary  benefit,  or  other  rights 
or  features  must  in  all  cases  be  of 
inherently  equal  or  greater  value  than 
the  other.  For  this  purpose,  one  benefit, 
right,  or  feature  is  of  inherently  equal  or 
greater  value  than  another  benefit,  right, 
or  feature  only  if,  at  any  time  and  under 
any  conditions,  it  is  impossible  for  any 
employee  to  receive  a  smaller  amount  or 
a  less  valuable  ri^t  under  the  first 
benefit,  right,  or  feature  than  under  the 
second  benefit,  ri^t,  or  feature. 

(B)  The  option^  form  of  benefit, 
ancillary  benefit,  or  other  right  or 
feature  of  inherently  equal  or  greater 
value  must  separately  satisfy  paragraphs 
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(b)  and  (c)  of  this  section  (without 
regard  to  this  paragraph  (d)(4)). 

(ii)  Aggregation  may  be  applied  more 
than  once.  The  aggregation  rule  in  this 
paragraph  (d)(4)  may  be  applied  more 
than  once.  Thus,  for  example,  an 
optional  form  of  benefit  may  be 
aggregated  with  another  optional  form 
of  benefit  that  itself  constitutes  two 
separate  optional  forms  of  benefit  that 
are  aggregated  and  treated  as  a  single 
optional  form  of  benefit  under  this 
paragr^h  (d)(4). 

(iii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (d)(4): 

Example  1.  Plan  A  is  a  defined  benefit  plan 
that  provides  a  single  sum  optional  form  of 
benefit  to  all  employees.  The  single  sum 
optional  form  of  benefit  is  available  on  the 
same  terms  to  all  employees,  except  that,  for 
employees  in  Division  S,  a  five-percent 
discount  factor  is  applied  and,  for  employees 
of  Division  T,  a  seven-percent  discount  factor 
is  applied.  Under  paragraph  (e)(1)  of  this 
section,  the  single  sum  optional  form  of 
benefit  constitutes  two  separate  optional 
forms  of  benefit.  Assume  that  the  single  sum 
optional  form  of  benefit  available  to 
employees  of  Division  S  separately  satisfies 
paragraphs  (b)  and  (c)  of  this  section  without 
taking  into  account  this  paragraph  (d)(4). 
Because  a  lower  discount  factor  is  applied  in 
determining  the  single  sum  optional  form  of 
benefit  available  to  employees  of  Division  S 
than  is  applied  in  determining  the  single  sum 
optional  form  of  benefit  available  to 
employees  of  Division  T,  the  first  single  sum 
optional  form  of  benefit  is  of  inherently 
greater  value  than  the  second  single  sum 
optional  form  of  benefit.  Under  these  facts, 
these  two  single  sum  optional  forms  of 
benefit  may  be  aggregated  and  treated  as  a 
single  optional  form  of  benefit  for  purposes 
of  this  section. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that,  in  order  to  receive 
the  single  sum  optional  form  of  benefit, 
employees  of  Division  S  (but  no  employees 
of  Division  T)  must  have  completed  at  least 
20  years  of  service.  The  single  sum  optional 
form  of  benefit  available  to  employees  of 
Division  S  is  not  of  inherently  equal  or 
greater  value  than  the  single  sum  optional 
form  of  benefit  available  to  employees  of 
Division  T,  because  an  employee  of  Division 
S  who  terminates  employment  with  less  than 
20  years  of  service  would  receive  a  smaller 
single  sum  amount  (i.e.,  zero)  than  a 
similarly-situated  employee  of  Division  T 
who  terminates  employment  with  less  than 
20  years  of  service.  Under  these  facts,  the  two 
single  sum  optional  forms  of  benefit  may  not 
be  aggregated  and  treated  as  a  single  optional 
form  of  benefit  for  purposes  of  this  section. 

(5)  Certain  spousal  benefits.  In  the 
case  of  a  plan  that  includes  two  or  more 
plans  that  have  been  permissively 
aggregated  under  §  1.410(b)-7(d),  the 
aggregated  plan  satisfies  this  section 
with  respect  to  the  availability  of  any 
nonsubsidized  qualified  joint  and 
survivor  annuities,  qualified 


preretirement  survivor  annuities,  or 
spousal  death  benefits  described  in 
section  401(a)(ll),  if  each  plan  that  is 
part  of  the  aggregated  plan  satisfies 
section  401(a)(ll).  Whether  a  benefit  is 
considered  subsidized  for  this  purpose 
may  be- determined  using  any 
reasonable  actuarial  assumptions.  For 
purposes  of  this  paragraph  (d)(5),  a 
qualified  joint  and  sinvivor  annuity, 
qualified  preretirement  survivor 
annuity,  or  spousal  death  benefit  is 
deemed  to  be  nonsubsidized  if  it  is 
provided  under  a  defined  contribution 
plan. 

(6)  Special  ESOP  rules.  An  ESOP  does 
not  fail  to  satisfy  paragraphs  (b)  and  (c) 
of  this  section  merely  because  it  makes 
an  investment  diversification  right  or 
feature  or  a  distribution  option  available 
solely  to  all  qualified  participants 
(within  the  meaning  of  section 
401(a)(28)(B)(iii),  or  merely  because  the 
restrictions  of  section  499(n)  apply  to 
certain  individuals. 

(7)  Special  testing  rule  for 
unpredictable  contingent  event  benefits. 
A  benefit,  right,  or  feature  that  is 
contingent  on  the  occiu'rence  of  an 
unpredictable  contingent  event  (within 
the  meaning  of  section  412(l)(7)(B)(ii)  is 
tested  under  this  section  as  if  the  event 
had  occurred.  Thus,  the  current 
availability  of  a  benefit  that  becomes  an 
optional  form  of  benefit  upon  the 
occurrence  of  an  unpredictable 
contingent  event  is  tested  by  deeming 
the  event  to  have  occurred  and  by 
disregarding  age  and  service  conditions 
on  the  eligibility  for  that  benefit  to  the 
extent  permitted  for  optional  forms  of 
benefit  under  paragraph  (b)(2)  of  this 
section. 

(e)  Definitions — (1)  Optional  form  of 
benefit-^i)  General  rule.  The  term  . 
“optional  form  of  benefit”  means  a 
distribution  alternative  (including  the 
normal  form  of  benefit)  that  is  available 
under  a  plan  with  respect  to  benefits 
described  in  section  411(d)(6)(A)  or  a 
distribution  alternative  that  is  an  early 
retirement  benefit  or  retirement-type 
subsidy  described  in  section 
411(d)(6)(B)(i),  including  a  QSUPP. 
Except  as  provided  in  paragraph 
(e)(l)(ii)  of  this  section,  different 
optional  forms  of  benefit  exist  if  a 
distribution  alternative  is  not  payable 
on  substantially  the  same  terms  as 
another  distribution  alternative.  The 
relevant  terms  include  all  terms 
affecting  the  value  of  the  optional  form, 
such  as  the  method  of  benefit 
calculation  and  the  actuarial 
assumptions  used  to  determine  the 
amount  distributed.  Thus,  different 
optional  forms  of  benefit  may  result 
fi-om  differences  in  terms  relating  to  the 
payment  schedule,  timing. 


commencement,  medium  of  distribution 
(e.g.,  in  cash  or  in  kind),  election  rights, 
or  the  portion  of  the  benefit  to  which 
the  distribution  alternative  applies. 

Exceptions — (A)  Differences  in  benefit 
formula  or  accrual  method.  A 
distribution  alternative  available  under 
a  defined  benefit  plan  does  not  fail  to  be 
a  single  optional  form  of  benefit  merely 
because  the  benefit  formulas,  accrual 
methods,  or  other  factors  (including 
service-computation  methods  and 
definitions  of  compensation) 
underlying,  or  the  manner  in  which 
employees  vest  in,  the  accrued  benefit 
that  is  paid  in  the  form  of  the 
distribution  alternative  are  different  for 
different  employees  to  whom  the 
distribution  alternative  is  available. 
Notwithstanding  the  foregoing, 
differences  in  the  normal  retirement 
ages  of  employees  (other  than 
differences  that  do  not  prevent  a  plan 
from  having  a  single  uniform  normal 
retirement  age)  or  in  the  form  in  which 
the  accrued  benefit  of  employees  is 
payable  at  normal  retirement  age  under 
a  plan  are  taken  into  account  in 
determining  whether  a  distribution 
alternative  constitutes  one  or  more 
optional  forms  of  benefit. 

(B)  Differences  in  allocation  formula. 

A  distribution  alternative  available 
under  a  defined  contribution  plan  does 
not  fail  to  be  a  single  optional  form  of 
benefit  merely  because  the  allocation 
formula  or  other  factors  (including 
service-computation  methods, 
definitions  of  compensation,  and  the 
manner  in  which  amounts  described  in 
§  1.401(a)(4)-2(c)(2)(iii)  are  allocated) 
imderlying,  or  the  manner  in  which 
employees  vest  in,  the  accrued  benefit 
that  is  paid  in  the  form  of  the 
distribution  alternative  are  difierent  for 
different  employees  to  whom  the 
distribution  alternative  is  aveulable. 

(C)  Distributions  subject  to  section 
417(e).  A  distribution  alternative 
available  under  a  defined  benefit  plan 
does  not  fail  to  be  a  single  optional  form 
of  benefit  merely  because,  in 
determining  the  amount  of  a 
distribution,  the  plan  applies  a  lower 
interest  rate  to  determine  the 
distribution  for  employees  with  a  vested 
accrued  benefit  having  an  actuarial 
present  value  not  in  excess  of  $25,000, 
as  required  by  section  417(e)(3)  and 

-§  1.417(e)-l. 

(iii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (e)(1): 

Example  1.  Plan  A  is  a  defined  benefit  plan 
that  benefits  all  employees  of  Divisions  S  and 
T.  The  plan  offers  a  qualified  joint  and  50- 
percent  survivor  annuity  at  normal 
retirement  age,  calculated  by  multiplying  an 
employee’s  single  life  annuity  payment  by  a 
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factor.  For  an  employee  of  Division  S  whose 
oenefit  commences  at  age  65,  the  plan 
provides  a  factor  of  0.90,  but  for  a  similarly- 
situated  employee  of  Division  T  the  plan 
provides  a  foctor  of  0.85.  The  qualified  joint 
and  survivor  annuity  is  not  available  to 
employees  of  Division  S  and  T  on 
substantially  the  same  terms,  and  thus  it 
constitutes  two  separate  optional  fmms  of 
benefit. 

Example  2.  Plan  B  is  a  defined  benefit  plan 
that  benefits  all  ei^ioyees  of  Divisions  U 
and  V.  The  plan  ofiers  a  single  sum 
distribution  alternative  avaUable  on  the  same 
terms  and  determined  using  the  same 
actuarial  assumptions,  to  all  employees. 
However,  difierent  benefit  formulas  apply  to 
employees  of  each  division.  Under  the 
exception  provided  in  paragraph  (e)(l)(ii)(A) 
of  this  section,  the  single  sum  optional  form 
of  benefit  available  to  employees  of  Division 
U  is  not  a  separate  optional  form  of  benefit 
from  the  single  sum  optional  form  of  benefit 
available  to  mnpluyees  of  Division  V. 

Example  3.  Defined  benefit  Plan  C 
provides  an  early  retirement  benefit  based  on 
a  schedule  of  early  retirement  factors  that  is 
a  single  optional  form  of  benefit.  Plan  C  is 
amended  to  provide  an  early  retirement 
window  benefit  that  consists  of  a  temporary 
change  in  the  plan’s  benefit  formula  (e.g.,  the 
addition  of  five  years  of  service  to  an 
employee's  actual  service  under  the  benefit 
formula)  applicable  in  determining  the 
benefits  for  certain  employees  who  terminate 
employment  within  a  limited  period  of  time. 
Under  the  exception  provided  in  paragraph 
(e)(l)(ii)(A)  of  this  section,  the  early 
retirement  optional  form  of  benefit  available 
to  window-eligible  employees  is  not  a 
separate  optional  form  of  benefit  from  the 
early  retirement  optional  form  of  benefit 
available  to  the  other  employees. 

(2)  Ancillary  benefit.  The  term 
"ancillary  benefit’’  means  social 
security  supplements  (other  than 
QSUPPs),  disability  benefits  not  in 
excess  of  a  qualifictd  disability  benefit 
described  in  section  411(a)(9),  ancillary 
life  insurance  and  health  insurance 
benefits,  death  benefits  under  a  defined 
contribution  plan,  preretirement  death 
benefits  under  a  defined  benefit  plan, 
shut-down  berrefit  not  protected  under 
section  411(d)(6),  and  other  similar 
benefits.  Difierent  ancillary  benefit  exist 
if  an  ancillary  benefits  is  not  available 
on  substantially  the  same  terms  as 
another  ancillary  benefit.  Principles 
similar  to  tliose  in  paragraph  (e)(l)(ii)  of 
this  section  apply  in  making  this 
determination. 

(3)  Other  right  or  feature — (i)  General 
rule.  The  term  "other  right  or  feature” 
generally  means  any  right  or  feature 
applicable  to  employees  under  the  plan. 
Different  rights  or  features  exist  if  a  right 
or  feature  is  not  available  on 
substantially  the  same  terms  as  another 
right  or  feature. 

(ii)  Exceptions  to  definition  of  other 
right  or  feature.  Notwithstanding 
paragraph  (e)(3)(i)  of  this  section,  a  right 


or  feature  is  not  considered  an  "other 
right  or  feature”  if  it — 

(A)  Is  an  optional  form  of  benefit  or 
an  ancillary  benefit  under  the  plan; 

(B)  Is  one  of  the  terms  that  are  taken 
into  accoimt  in  determining  whether 
separate  optional  forms  or  ancillary 
benefits  exist,  or  that  would  be  taken 
into  account  but  for  paragraph  (e)(l)(ii) 
of  this  section  (e.g..  ^nefit  formulas  or 
the  manner  in  which  benefits  vest);  or 

(C)  Cannot  reasonably  be  expected  to 
be  of  meaningful  value  to  an  employee 
(e.g.,  administrative  details). 

(lii)  Examples.  Other  rights  and 
features  include,  but  are  not  limited  to — 

(A)  Plan  loan  provisions  (other  than 
those  relating  to  a  distribution  of  an 
employee’s  accrued  benefit  upon  default 
under  a  loan); 

(B)  The  right  to  direct  investments; 

(C)  The  right  to  a  particular  form  of 
investment,  including,  for  example,  a 
particular  class  or  type  of  employer 
securities  (taking  into  accoimt,  in 
determining  whether  different  forms  of 
investment  exist,  any  differences  in 
conversion,  dividend,  voting, 
liquidation  preference,  or  other  rights 
conferred  under  the  security): 

(D)  The  right  to  make  each  rate  of 
elective  contributions  described  in 

§  1.401(k)-l(g)(3)  (determining  the  rate 
based  on  the  plan’s  definition  of  the 
compensation  out  of  which  the  elective 
contributions  are  made  (regardless  of 
whether  that  definition  satisfies  section 
414(s)),  but  also  treating  different  rates 
as  existing  if  they  are  based  on 
definitions  of  compensation  or  other 
requirements  or  formulas  that  are  not 
substantially  the  same); 

(E)  The  right  to  make  after-tax 
employee  contributions  to  a  defined 
benefit  plan  that  are  not  allocated  to 
separate  accounts: 

(F)  The  right  to  make  each  rate  of 
after-tax  employee  contributions 
described  in  §  1. 401  (m)-l  (f)(6) 
(determining  the  rate  based  on  the 
plan’s  definition  of  the  compensation 
out  of  which  the  after-tax  employee 
contributions  are  made  (regardless  of 
whether  that  definition  satisfies  section 
414(s)),  hut  also  treating  different  rates 
as  existing  if  they  are  based  on 
definitions  of  compensation  or  other 
requirements  or  formulas  that  are  not 
substantially  the  same); 

(G)  The  right  to  each  rate  of  allocation 
of  matching  contributions  described  in 

§  1.401(m)-l(f)(12)  (determining  the  rate 
using  the  amount  of  matching,  elective 
and  after-tax  employee  contributions 
determined  after  any  corrections  under 
§§  1.40l(k)-l(f)(i).  1.401(m)-l(e)(l)(i). 
and  1.401(m)-2(c),  but  also  treating 
different  rates  as  existing  if  they  are 
based  on  definitions  of  compensation  or 


other  requirements  or  formulas  that  are 
not  substantially  the  same); 

(H)  The  right  to  purchase  additional 
retirement  or  ancillary  benefits  under 
the  plan;  and 

(I)  The  right  to  make  rollover 
contributions  and  transfers  to  and  from 
the  plan. 

§  1.401(aK4>-5  Ptan  amendments  and  plan 
termin^ona. 

(1)  Introduction — (1)  Overview.  This 
paragraph  (a)  provides  rules  for 
determining  whether  the  timing  of  a 
plan  amendment  or  series  of 
amendments  has  the  effect  of 
discriminating  significantly  in  favor  of 
HCEs  or  former  HCEs.  For  purposes  of 
this  section,  a  plan  amendment 
includes,  for  example,  the  establishment 
or  termination  of  the  plan,  and  any 
change  in  the  benefits,  rights,  or 
features,  benefit  formulas,  or  allocation 
formulas  under  the  plan.  Paragraph  (b) 
of  this  section  sets  forth  additional 
requirements  that  must  be  satisfied  in 
the  case  of  a  plan  termination. 

(2)  Facts-and-circumstances 
determination.  Whether  the  timing  of  a 
plan  amendment  or  series  of  plan 
amendments  has  the  effect  of 
discriminating  significantfy  in  favor  of 
HCEs  or  former  HCEs  is  determined  at 
the  time  the  plan  amendment  first 
becomes  effective  for  purposes  of 
section  401(a),  based  on  all  relevant 
facts  and  circumslances.  These  include 
for  example,  the  relative  numbers  of 
current  and  former  HCEs  and  NHCEs 
affected  by  the  plan  amendment,  the 
relative  length  of  sendee  of  current  and 
former  HCEs  and  NHCEs,  the  length  of 
time  the  plan  or  plan  provision  being 
amended  has  been  in  effect,  and  the 
turnover  of  employees  prior  to  the  plan 
amendment.  In  addition,  the  relevant 
facts  and  circumstances  include  the 
relative  accrued  benefits  of  current  and 
former  HCEs  and  NHCEs  before  and 
after  the  plan  amendment  and  any 
additional  benefits  provided  to  current 
and  former  HCEs  and  NHCEs  under 
other  plans  (including  plans  of  other 
employer;,  if  relevant).  In  the  case  of  a 
plan  amendment  that  provides 
additional  benefits  based  on  an 
employee’s  service  prior  to  the 
amendment,  the  relevant  facts  and 
circumstances  also  include  the  benefits 
that  employees  and  former  employees 
who  do  not  benefit  under  the 
amendment  would  have  received  had 
the  plan,  as  amended,  been  in  effect 
throughout  the  period  on  which  the  ' 
additional  benefits  are  based. 

(3)  Safe  harbor  for  certain  grants  of 
benefits  for  past  periods.  The  timing  of 
a  plan  amendment  that  credits  (or 
increases  benefits  attributable  to)  years 
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of  service  for  a  period  in  the  past  is 
deemed  not  to  have  the  effect  of 
discriminating  significantly  in  favor  of 
HCEs  or  former  HECs  if  the  period  for 
which  the  service  credit  (or  benefit 
increase)  is  granted  does  not  exceed  the 
five  years  immediately  preceding  the 
year  in  which  the  amendment  first 
becomes  effective,  the  service  credit  (or 
beneht  increase)  is  granted  on  a 
reasonably  uniform  basis  to  all 
employees,  benefits  attributable  to  the 
period  are  determined  by  applying  the 
current  plan  formula,  and  the  service 
credited  is  service  (including  pre¬ 
participation  or  imputed  service)  with 
the  employer  or  a  previous  employer 
that  may  be  taken  into  account  under 
§  1.401(a)(4)-ll(d)(3)  (without  regard  to 
§  1.401(a)(4)-ll(d)(3)(i)(Bp.  However, 
this  safe  harbor  is  not  available  if  the 
plan  amendment  granting  the  service 
credit  (or  increasing  benefits)  is  part  of 
a  pattern  of  amendments  that  has  the 
■  effect  of  discriminating  significantly  in 
favor  of  HCEs  or  former  HCEs. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (a): 

Example  1.  Plan  A  is  a  defined  benefit  plan 
that  covered  both  HCEs  and  NHCEs  for  most 
of  its  existence.  The  employer  decides  to 
wind  up  its  business.  In  the  process  of 
ceasing  operations,  but  at  a  time  when  the 
plan  covers  only  HCEs,  Plan  A  is  amended 
to  increase  benefits  and  thereafter  is 
terminated.  The  timing  of  this  plan 
amendment  has  the  effect  of  discriminating 
significantly  in  favor  of  HCEs. 

Example  2.  Plan  B  is  a  defined  benefit  plan 
that  provides  a  social  security  supplement 
that  is  not  a  QSUPP.  After  substantially  all 
of  the  HCEs  of  the  employer  have  benefited 
from  the  supplement,  but  before  a  substantial 
number  of  NHCEs  have  become  eligible  for 
the  supplement.  Plan  B  is  amended  to  reduce 
significantly  the  amount  of  the  supplement. 
The  timing  of  this  plan  amendment  has  the 
effect  of  discriminating  significantly  in  favor 
of  HCEs. 

Example  3.  Plan  C  is  a  defined  benefit  plan 
that  contains  an  ancillary  life  insurance 
benefit  available  to  all  employees.  The  plan 
is  amended  to  eliminate  this  benefit  at  a  time 
when  life  insurance  payments  have  been 
made  only  to  beneficiaries  of  HCEs.  Because 
all  employees  received  the  benefit  of  life  » 
insurance  coverage  before  Plan  C  was 
amended,  the  timing  of  this  plan  amendment 
does  not  have  the  effect  of  discriminating 
significantly  in  favor  of  HCEs  or  former 
HCEs. 

Example  4.  Plan  D  provides  for  a  benefit 
of  one  percent  of  average  annual 
compensation  per  year  of  service.  Ten  years 
after  Plan  D  is  adopted,  it  is  amended  to 
provide  a  benefit  of  two  percent  of  average 
annual  compensation  per  year  of  service, 
including  years  of  service  prior  to  the 
amendment.  The  amendment  is  effective 
only  for  employees  currently  employed  at  the 
time  of  the  amendment.  The  ratio  of  HCEs  to 
former  HCEs  is  significantly  higher  than  the 
ratio  of  NHCEs  to  former  NHCEs.  In  the 


absence  of  any  additional  factors,  the  timing 
of  this  plan  amendment  has  the  effect  of 
discriminating  significantly  in  favor  of  HCEs. 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  that,  in  addition,  the  years 
of  prior  service  are  equivalent  between  HCEs 
and  NHCEs  who  are  current  employees,  and 
the  group  of  current  employees  with  prior 
service  would  satisfy  the  nondiscriminatory 
classification  test  of  §  1.410(b)-4  in  the 
current  and  all  prior  plan  years  for  which 
past  service  credit  is  granted.  The  timing  of 
this  plan  amendment  does  not  have  the  effect 
of  discriminating  significantly  in  favor  of 
HCEs  or  former  HCEs. 

Example  6.  Employer  V  maintains  Plan  E, 
an  accumulation  plan.  In  1993,  Employer  V 
amends  Plan  E  to  provide  that  the 
compensation  used  to  determine  an 
employee’s  benefit  for  all  preceding  plan 
years  shall  not  be  less  than  the  employee's 
average  annual  compensation  as  of  the  close 
of  the  1993  plan  year.  The  years  of  service 
and  percentage  increases  in  compensation  for 
HCEs  are  reasonably  comparable  to  those  of 
NHCEs.  In  addition,  the  ratio  of  HCEs  to 
former  HCEs  is  reasonably  comparable  to  the 
ratio  of  NHCEs  to  former  NHCEs.  The  timing 
of  this  plan  amendment  does  not  have  the 
effect  of  discriminating  significantly  in  favor 
of  HCEs  or  former  HCEs. 

Example  7  Employer  W  currently  has  six 
nonexcludable  employees,  two  of  whom.  Hi 
and  H2,  are  HCEs,  and  the  remaining  four  of 
whom,  Nl  through  N4,  are  NHCEs.  The  ratio 
of  HCEs  to  former  HCEs  is  significantly 
higher  than  the  ratio  of  NHCEs  to  former 
NHCEs.  Employer  W  establishes  Plan  F,  a 
defined  benefit  plan  providing  a  benefit  of 
one  percent  of  average  annual  compensation 
per  year  of  service,  including  years  of  service 
prior  to  the  establishment  of  the  plan.  HI  and 
H2  each  have  15  years  of  prior  service,  Nl 
has  nine  years  of  past  service,  N2  has  five 
years,  N3  has  three  years,  and  N4  has  one 
year.  The  timing  of  this  plan  establishment 
has  the  effect  of  discriminating  significantly 
in  favor  of  HCEs. 

Example  8.  Assume  the  same  facts  as  in 
Example  7,  except  that  Nl  through  N4  were 
hired  in  the  current  year,  and  Employer  W 
never  employed  any  NHCEs  prior  to  the 
current  year.  Thus,  no  NHCEs  would  have 
received  additional  benefits  had  Plan  F  been 
in  existence  during  the  preceding  15  years. 
The  timing  of  this  plan  establishment  does 
not  have  the  effect  of  discriminating 
significantly  in  favor  of  HCEs  or  former 
HCEs. 

Example  9.  The  facts  are  the  same  as  in 
Example  7,  except  that  Plan  F  limits  the  grant 
of  past  service  credit  to  five  years,  and  the 
grant  of  past  service  otherwise  satisfies  the 
safe  harbor  in  paragraph  (a)(3)  of  this  section. 
The  timing  of  this  plan  establishment  is 
deemed  not  to  have  the  effect  of 
discriminating  significantly  in  favor  of  HCEs 
or  former  HCEs. 

Example  10.  The  facts  are  the  same  as  in 
Example  9,  except  that,  five  years  after  the 
establishment  of  Plan  F,  Employer  W  amends 
the  plan  to  provide  a  benefit  equal  to  two 
percent  of  average  annual  compensation  per 
year  of  service,  taking  into  account  all  years 
of  service  since  the  establishment  of  the  plan. 
The  ratio  of  HCEs  to  former  HCEs  who 


terminated  employment  during  the  five-year 
period  since  the  establishment  of  the  plan  is 
significantly  higher  than  the  ratio  of  NHCEs 
to  former  NHCEs  who  terminated 
employment  during  the  five-year  period 
since  the  establishment  of  the  plan.  Although 
the  amendment  described  in  this  example 
might  separately  satisfy  the  safe  harbor  in 
paragraph  (a)(4]  of  this  section,  the  safe 
harbor  is  not  available  with  respect  to  the 
amendment  because,  under  these  facts,  the 
amendment  is  part  of  a  pattern  of 
amendments  that  has  the  effect  of 
discriminating  significantly  in  favor  of  HCEs. 

Example  11.  Employer  Y  maintains  Plan  G, 
a  defined  benefit  plan,  covering  all  its 
employees.  In  1995,  Employer  Y  acquires 
Division  S  from  Employer  Z.  Some  of  the 
employees  of  Division  S  had  been  covered 
under  a  defined  benefit  plan  maintained  by 
Employer  Z.  Soon  after  the  acquisition. 
Employer  Y  amends  Plan  G  to  cover  all 
employees  of  Division  S  and  to  credit  those 
who  were  in  Division  S’s  defined  benefit 
plan  with  years  of  service  for  years  of 
employment  with  Employer  Z.  Because  the 
timing  of  the  plan  amendment  was 
determined  by  the  timing  of  the  transaction, 
the  timing  of  this  plan  amendment  does  not 
have  the  effect  of  discriminating  significantly 
in  favor  of  HCEs  or  former  HCEs. 

Example  12.  Plan  H  is  an  insurance 
contract  plan  within  the  meaning  of  section 
412(i).  For  all  plan  years  before  1999,  Plan  H 
purchases  insurance  contracts  from 
Insurance  Company  J.  In  1999,  Plan  H  shifts 
future  purchases  of  insurance  contracts  to 
Insurance  Company  K.  The  shift  in  insurance 
companies  is  a  plan  amendment  subject  to 
this  paragraph  (a). 

(b)  Pre-termination  restrictions — (1) 
Required  provisions  in  defined  benefit 
plans.  A  defined  benefit  plan  has  the 
effect  of  discriminating  significantly  in 
favor  of  HCEs  or  former  HCEs  unless  it 
incorporates  provisions  restricting 
benefits  and  distributions  as  described 
in  paragraph  (b)  (2)  and  (3)  of  this 
section  at  the  time  the  plan  is 
established  or,  if  later,  as  of  the  first 
plan  year  to  which  §§  1.401(a)(4)-l 
through  1.401(a)(4)-13  apply  to  the  plan 
under  §  1.401(a)(4)-13  (a)  or  (b).  This 
paragraph  (b)  does  not  apply  if  the 
Commissioner  determines  that  such 
provisions  are  not  necessary  to  prevent 
the  prohibited  discrimination  that  may 
occur  in  the  event  of  an  early 
termination  of  the  plan.  The  restrictions 
in  this  paragraph  fb)  apply  to  a  plan 
within  the  meaning  of  §  1.410(b)-7(b) 
(i.e.,  a  section  414(7)  plan).  Any  plan 
containing  a  provision  described  in  this 
paragraph  (b)  satisfies  section  411(d)(2) 
and  does  not  fail  to  satisfy  section  411 
(a)  or  (d)(3)  merely  because  of  the 
provision. 

(2)  Restriction  of  benefits  upon  plan 
termination.  A  plan  must  provide  that, 
in  the  event  of  plan  termination,  the 
benefit  of  any  HCE  (and  any  former 
HCE)  is  limited  to  a  benefit  that  is 
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nondiscriminatory  under  section 
401(a)(4). 

(3)  Restrictions  on  distributions — (i) 
General  rule.  A  plan  must  provide  that, 
in  any  year,  the  payment  of  benefits  to 
or  on  behalf  of  a  restricted  employee 
shall  not  exceed  an  amoimt  equal  to  the 
payments  that  would  be  made  to  or  on 
behalf  of  the  restricted  employee  in  that 
year  under — 

(A)  A  straight  life  annuity  that  is  the 
actuarial  equivalent  of  the  accrued 
benefit  and  other  benefits  to  which  the 
restricted  employee  is  entitled  under  the 
plan  (other  than  a  social  security 
supplement):  and 

(b)  The  amount  of  the  payments  that 
the  restricted  employee  is  entitled  to 
receive  under  a  soci^  security 
supplement,  if  any. 

(ii)  "Restricted  employee"  defined. 

For  purposes  of  this  paragraph  (b).  the 
term  "restricted  employee"  generally 
means  any  HCE  or  former  HCE. 

However,  an  HCE  or  former  HCE  need 
not  be  treated  as  a  restricted  employee 
in  the  current  year  if  the  HCE  or  former 
HCE  is  not  one  of  the  25  (or  a  larger 
number  chosen  by  the  employer) 
nonexcludable  employees  and  former 
employees  of  the  employer  with  the 
largest  amoimt  of  compensation  in  the 
current  or  any  prior  year.  Plan 
provisions  defining  or  altering  this 
group  can  be  amended  at  any  time 
without  violating  section  411(d)(6). 

(iii)  "Benefit"  defined.  For  purposes 
of  this  paragraph  (b),  the  term  "benefit" 
includes,  among  other  benefits,  loans  in 
excess  of  the  amounts  set  forth  in 
section  72(p)(2)(A),  any  periodic 
income,  any  withdrawal  values  payable 
to  a  living  employee  or  former 
employee,  and  any  death  benefits  not 
provided  for  by  insurance  on  the 
employee’s  or  former  employee’s  life. 

(iv)  Nonapplicability  in  certain  cases. 
The  restrictions  in  this  paragraph  (b)(3) 
do  not  apply,  however,  if  any  one  of  the 
following  requirements  is  satisfied; 

(A)  After  payment  to  or  on  behalf  of 
the  restricted  employee  of  all  benefits 
payable  to  or  on  behalf  of  that  restricted 
employee  under  the  plan,  the  value  of 
plan  assets  must  equal  or  exceed  110 
percent  of  the  value  of  current 
liabilities,  as  defined  infection 
412(7)(7). 

(B)  The  value  of  the  benefits  payable 
to  or  on  behalf  of  the  restricted 
employee  must  be  less  than  one  percent 
of  the  value  of  current  liabilities  before 
distribution. 

(C)  The  value  of  the  benefits  payable 
to  or  on  behalf  of  the  restricted 
employee  must  not  exceed  the  amount 
described  in  section  411(a)(ll)(A) 
(restrictions  on  certain  mandatory 
distributions). 


(v)  Determination  of  current 
liabilities.  For  purposes  of  this 
paragraph  (b),  any  reasonable  and 
consistent  method  may  be  used  for 
determining  the  value  of  current 
liabilities  and  the  value  of  plan  assets. 

(4)  Operational  restrictions  on  certain 
money  purchase  pension  plans.  A 
money  purchase  pension  plan  that  has 
an  a  accumulated  funding  deficiency, 
within  the  meaning  of  section  412(a), 
must  comply  in  operation  with  the 
restrictions  on  benefits  and  distributions 
as  described  in  paragraphs  (b)(2)  and 
(b)(3)  of  this  section.  Such  a  plan  does 
not  fail  to  satisfy  section  411(d)(6) 
merely  because  of  restrictions  imposed 
by  the  requirements  of  this  paragraph 
(b)(4). 

§1.401(sK4>-6  Contributory  defined 
benefit  plans. 

(a)  Introduction.  This  section  provides 
rules  necessary  for  determining  whether 
a  contributory  DB  plan  satisfies  the 
nondiscriminatory  amount  requirement 
of  §  1.40(a)(4)-l(b)(2).  Paragraph  (b)  of 
this  section  provides  rules  for 
determining  the  amount  of  benefits 
derived  from  employer  contributions 
(employer-provided  benefits)  under  a 
contributory  DB  plan  for  purposes  of 
determining  whether  the  plan  satisfies 

§  1.40(a)(4)-l  (b)(2)  with  respect  to  such 
amounts.  Paragraph  (c)  of  this  section 
provides  the  exclusive  rules  for 
determining  whether  a  contributory  DB 
plan  satisfies  §  1.40(a)(4)-l(b)(2)  with 
respect  to  the  amount  of  benefits 
derived  from  employee  contributions 
not  allocated  to  separate  accounts 
(employee-provid^  benefits).  See 
§  1 .40(a)(4)-l  (b)(2)(ii)(B)  for  the 
exclusive  tests  applicable  to  employee 
contributions  allocated  to  separate 
accounts  under  a  section  401(m]  plan. 

(b)  Determination  of  employer- 
provided  benefit — (1)  General  rule.  An 
employee’s  employer-provided  benefit 
under  a  contributory  DB  plan  for 
purposes  of  section  401(a)(4)  equals  the 
difference  between  the  employee’s  total 
benefit  and  the  employee’s  employee- 
provided  benefit  under  the  plan.  The 
rules  of  section  411(c)  generally  must  be 
used  to  determine  the  employee’s 
employer-provided  benefit  for  this 
purpose.  However,  paragraphs  (b)(2) 
through  (b)(6)  of  this  section  provide 
alternative  methods  for  determining  the 
empliwee’s  employer-provided  benefit. 

(2)  Composition-of-workforce 
method — (i)  General  rule.  A 
contributory  DB  plan  that  satisfies 
paragraph  (b)(2)(ii)(A)  and  (B)  of  this 
section  may  determine  employee’s 
employer-provided  benefit  rates  under 
the  rules  of  paragraph  (b)(2)(iii)  of  this 
section. 


(ii)  Eligibility  requirements— (A) 
Uniform  rate  of  employee  contributions. 

A  contributory  DB  plan  satisfies  this 
paragraph  (b)(2)(ii)(A)  if  all  employees 
make  employee  contributions  at  the 
same  rate,  expressed  as  a  percentage  of 
plan  year  compensation  (^e  “emjnoyee 
contribution  rate").  A  plan  does  not  fail 
to  satisfy  this  paragraph  (b)(2)(ii)(A) 
merely  because  it  eliminates  employee 
contributions  for  all  employees  with 
plan  year  compensation  below  a 
specified  "contribution  breakpoint"  that 
is  either  a  stated  dollar  amount  or  a 
staled  percentage  of  covered 
compensation  (within  the  meaning  of 
§  1.401(/)-l(c)(7):  or  merely  because  all 
employees  make  employee 
contributions  at  the  same  rate 
(expressed  as  a  percentage  of  plan  year 
compensation)  with  respect  to  plan  year 
compensation  up  to  the  contribution 
breakpoint  ("base  employee 
contribution  rate")  and  at  a  higher  rate 
(expressed  as  a  percentage  of  plan  year 
compensation)  that  is  the  same  for  all 
employees  with  respect  to  plan  year 
compensation  above  the  contribution 
breakpoint  ("excess  employee 
contribution  rate"). 

(B)  Demographic  requirements — (i)  In 
geneal.  A  contributory  DB  plan  satisfies 
this  paragraph  (b)(2)(ii)(B)  if  it  satisfies 
either  of  the  demographic  tests  in 
paragraph  (b)(2)(ii)(B)(2)  or  (3)  of  this 
section. 

[2]  Minimum  percentage  test.  This  test 
is  satisfied  only  if  more  than  40  percent 
of  the  NHCEs  in  the  plan  have  attained 
ages  at  least  equal  to  the  plan’s  target 
age,  and  more  than  20  percent  of  the 
NHCEs  in  the  plan  have  attained  ages  at 
least  equal  to  the  average  attained  age  of 
the  HCEs  in  the  plan.  For  this  purpose, 

a  plan’s  target  age  is  the  lower  of  age  50 
or  the  average  attained  age  of  the  HCEs 
in  the  plan  minus  X  years,  where  X 
equals  20  minus  the  product  of  five 
times  the  employee  contribution  rate 
under  the  plan.  In  no  case,  however, 
may  X  years  be  fewer  than  zero  (0) 
years.  'Thus,  for  example,  if  the  average 
attained  age  of  the  HCEs  in  the  plan  is 
53  and  the  employee  contribution  rate  is 
two  percent  of  plan  year  compensation, 
the  plan’s  target  age  is  43  years  (i.e., 
53-(20-(5x2))). 

(3)  Ratio  test.  This  test  is  satisfied 
only  if  the  percentage  of  all  nonhighly 
compensated  nonexcludable  employees, 
who  are  in  the  plan  and  who  have 
attained  ages  at  least  equal  to  the 
average  attained  age  of  the  HCEs  in  the 
plan,  is  at  least  70  percent  of  the 
parcentage  of  all  highly  compensated 
nonexcludable  employees,  who  are  in 
the  plan  and  who  l^ve  attained  ages  at 
least  equal  to  the  average  attained  aged 
of  the  HCEs  in  the  plan.  Attained  ages 
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must  be  detennined  as  of  the  beginning 
of  the  plan  year.  In  lieu  of  determining 
the  actual  distribution  of  the  attained 
ages  of  the  HCEs,  an  employer  may 
assume  that  50  percent  of  all  HCEs  have 
attained  ages  at  least  equal  to  the 
average  attained  age  of  the  HCEs. 

(iii)  Determination  of  employer- 
provided  benefit — (A)  Safe  harbor  plans 
other  than  section  401{I)  plans.  For 
purposes  of  applying  the  exception  to 
the  safe  harbor  in  §  1.401(a)(4]h- 
3{b)(6)(viii)  with  respect  to  employer- 
provided  benefits  imder  a  plan  other 
than  a  section  401(7)  plan,  the 
employee’s  entire  accrued  benefit  is 
treated  as  employer-provided 

(B)  Section  401(1)  plans — (1)  General 
rule.  For  purposes  of  applying  the 
exception  to  the  safe  harbor  in 
§  1.401(a){4)-3ft)(6){viii)  with  respect  to 
employer-provided  benefits  under  a 
section  401(7)  plan,  an  employee’s  base 
benefit  percentage  and  excess  benefit 
percentage  are  r^uced,  or  an 
employee’s  gross  benefit  percentage  is 
reduc^,  by  subtracting  the  product  of 
the  employee  contribution  rate  and  the 
factor  determined  under  paragraph 
(b)(2)(iv)  of  this  section  from  the 
respective  percentage  for  the  plan  year. 
For  this  purpose,  the  employee 
contribution  rate  is  the  highest  rate  of 
employee  contributions  applicable  to 
any  potential  level  of  plan  year 
compensation  for  the  plan  year  under 
the  plan. 

(2)  Excess  plans  with  varying 
contribution  rates.  In  the  case  of  a 
defined  benefit  excess  plan  described  in 
the  second  sentence  of  paragraph 
(b)(2)(ii)(A)  of  this  section,  solely  for 
purposes  of  reducing  an  employee’s 
base  benefit  percentage  as  required 
under  paragraph  (b)(2)(iii)(B)(l)  of  this 
section,  it  may  be  assumed  that  the 
employee’s  contribution  rate  equals  the 
weighted  average  of  the  base  employee 
contribution  rate  and  the  excess 
employee  contribution  rate.  In 
determining  this  weighted  average,  the 
weight  of  the  base  employee 
contributicm  rate  is  equal  to  a  fracticm. 
the  numerator  of  which  is  the  lesser  of 
the  integration  level  and  the 
contribution  breakpoint  and  the 
denominator  of  which  is  the  integration 
level.  The  weight  of  the  excess 
employee  contribution  rate  is  equal  to 
difference  between  one  and  the  weight 
of  the  base  employee  contribution  rate. 

(3)  Offset  plans  with  varying 
contribution  rates.  In  the  case  of  an 
offeet  plan  described  in  the  second 

:  sentence  of  paragraph  (b)(2)(ii)(A)  of 
I  this  section,  an  equivalent  ad)ustment  to 
I  the  alternative  method  in  paragraph 
‘  (bK2)(iiiKB)(2)  of  this  section  may  be 
made  to  the  offset  percentage. 
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(C)  Employer-provided  benefits  under 
the  general  test  For  purposes  of 
applying  the  general  test  §  1.401(a)(4)- 
3(c)  with  respect  to  employer-provided 
benefits,  an  employee’s  normal  and 
most  valuable  accrual  rates  otherwise 
determined  under  §  1.401(a)(4)-3(d) 
(without  applying  any  of  the  options 
under  §  1.401(a)(4)-3(d)(3)  other  than 
the  fresh-start  alternative  of 

§  1.401(a)(4)-3(d)(3)<iii)  are  each 
reduced  by  subtracting  the  product  of 
the  employee’s  contribution  (expressed 
as  a  percentage  of  plan  year 
compensation)  and  the  fector 
determined  under  paragraph  (b)(2)(iv)  of 
this  section  from  the  respect  accrual 
rates.  A  plan  may  then  apply  thee 
optional  rules  in  §  1.401(a)(4)-3(d)(3)  (i) 
and  (ii)  to  this  resulting  accrual  rate. 

(D)  Additional  limitation.  A  plan  may 
not  use  the  composition-of-workforce 
method  provided  in  this  paragraph 
(b)(2)  to  determine  an  employee’s  base 
benefit  percentage,  excess  benefit 
percentage  gross  benefit  percentage, 
offset  percentage  or  accrual  rates  unless 
employee  contributions  have  been  made 
at  the  same  rate  (or  rates)  throughout  the 
period  after  the  fresh-start  date  or 
throughout  the  measurement  period 
used  to  determine  accrual  rates. 

(iv)  Determination  of  plan  factor.  The 
factor  for  a  plan  is  determined  under  the 
following  table  based  on  the  average 
entry  age  of  the  employees  in  the  plan 
and  on  whether  the  plan  determines 
benefits  based  on  average  compensation. 
For  this  purpose,  average  entry  age 
equals  the  average  attained  age  of  all 
employees  in  the  plan,  minus  the 
average  years  of  participation  of  all 
employees  in  the  plan.  A  plan  is  treated 
as  determining  benefits  based  on 
average  compensation  if  it  determines 
benefits  based  on  compensation  average 
over  a  specified  period  not  exceeding 
five  consecutive  years  (or  the 
employee’s  entire  period  of  employment 
with  the  employer,  if  shorter). 


Table  of  Factors 


Average  entry  age 

Factors 

Average 
compensa¬ 
tion  benefit 
formula 

Other  for¬ 
mulas 

Less  than  30 . . 

0.5 

0.75 

30  to  40 . , . 

0.4 

ae 

Over  40 . . 

02 

0.3 

(v)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph 
(b)(2): 

Example  1.  Plan  A  is  a  contributory  DB 
plan  that  is  a  defined  benefit  excess  plan 
providing  a  benefit  equal  to  2.0  percent  of 
emplo3rees’  average  annual  compensation  at 


or  below  covered  compensation,  plus  2.5 
percent  of  average  amuial  compensation 
above  covered  compensation  times  years  of 
service  up  to  35.  U^er  the  plan,  average 
annual  compensation  is  determined  using  a 
five-consecutive-year  period  for  purposes  of 
§  1.401(a)(4}-3(e)(2).  "The  plan  requires 
employee  contrifeitions  at  a  rate  of  four 
percent  of  plan  year  compensation  for  all 
employees.  Assume  that  the  plan  satisfies  the 
demographic  requirements  of  paragraph 
(b)(2KiiKB)  of  this  section.  Under  &ese  focts, 
the  plan  satisfies  die  eligibility  requirements 
of  paragraph  (bK2)(ii)  of  this  section. 

Assume,  hiither,  that  the  average  attained  age 
for  all  employees  in  the  plan  is  55,  and  that 
the  average  years  of  pmrticipation  of  all 
employees  in  the  pl^  is  10.  Ihe  average 
entry  age  for  the  plan  is  therefore  45,  ai^ 
accordingly,  the  appropriate  foctor  under  the 
table  is  0.2.  Thus,  in  applying  the  safe  harbor 
requirements  of  §  1.401  {a){4)-3(b)  to  this  plan 
for  the  plan  year  (including  the  requirements 
of  §  1.401(/)-3),  the  employee’s  base  benefit 
percentage  and  excess  benefit  percentage  are 
each  reduced  by  0.8  percent  (4  percent  x  0.2) 
and  equal  1.2  percent  and  1.7  percent, 
respectively. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  employee 
contribution  rate  is  two  percent  of  plan  year 
compensation  up  to  the  covered 
compensation  level,  and  four  percent  for  plan 
year  compensation  at  or  above  that 
contribution  breakpoint.  The  employer  elects 
to  apply  the  alternative  method  in  paragraph 
(b)(2)(iii)(B)(2)  of  this  section  to  determine 
the  reduction  in  the  base  benefit  percentage. 
Because  the  contribution  breakpoint  is  equal 
to  the  integration  level,  the  wei^t  of  the 
employee  contribution  rate  below  the 
contribution  breakpoint  is  100  percent,  and 
the  weight  of  the  employee  contribution  rate 
above  the  contribution  breakpoint  is  zero. 
Thus,  the  weighted  average  of  employee 
contribution  rates  is  two  percent.  Under  the 
alternative  method  in  paragraph 
(b)(2)(iii)(B](2)  of  this  section,  the  reduction 
in  the  employee’s  base  benefit  percentage  is 
0.4.  In  applying  the  safe  harbor  requirements 
of  §  1.401fe)(4)-3)(b)  to  this  plan  (including 
the  requirements  of  $  1.401(7)-3).  the 
employee’s  base  benefit  percentage  is  1.6 
percent,  and  the  employee’s  excess  benefit 
percentage  is  1.7. 

Example  3.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  employee 
contribution  rate  is  two  percent  of  plan  year 
compensation  up  to  50  percent  of  ^e  covered 
compensation  level,  and  four  percent  for  plan 
year  compensation  at  or  above  that 
contribution  breakpoint  Because  the 
contribution  breakpoint  is  equal  to  50 
percent  of  the  intention  level,  the  weight  of 
the  employee  contribution  rate  below  the 
contribution  breakpoint  is  50  percent,  md 
the  weight  of  the  employee  contribution  rate 
above  the  contribution  breakpoint  is  SO 
percent.  Thus,  die  weighted  aven^  of 
employee  contribution  rates  is  thm  percent 
Under  the  alternative  method  in  paragraph 
(b)(2KiiiKB)(2)  of  this  section,  the  reduction 
in  the  employee’s  base  benefit  percentage  is 
0.6.  In  applying  die  safe  haibor  requirements 
of  §  1.401(a)(4)-3(b)  to  this  plan  (induding 
the  requirements  of  §  1.40lf/}-3),  the 
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employee's  base  beoefit  percentage  is  1.4 
percent,  and  the  employee's  excess  beneRt 
percentage  is  1.7. 

Example  4.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  plan  is  tested 
using  the  general  test  in  §  1.401(a)(4)-3(c). 
Assume  Employee  M  benefits  under  Plan  A 
and  has  a  normal  accrual  rate  for  the  plan 
year  (calculated  with  respect  to  Employee 
M's  total  accrued  beneHt)  of  2.2  percent  of 
average  annual  compensation.  In  applying 
the  general  test  in  §  1.401(a)(4)-3(c)  with 
respect  to  employer-provided  benefits,  this 
rate  is  reduced  by  0.8  to  yield  a  normal 
accrual  rate  of  1.4  percent.  This  rate  may 
then  be  adjusted  using  either  of  the  optional 
rules  in  §  1.401(a){4)-3(d)(3)(i)  or  (ii). 

(3)  Minimum-benefit  method — (i) 
Application  of  uniform  factors.  A 
contributory  DB  plan  that  satisfies  the 
uniform  rate  requirement  of  paragraph 
(b)(2)(ii)(A)  of  this  section  and  the 
minimum  benefit  requirement  of 
paragraph  (b)(3)(ii)  of  this  section  may 
apply  the  adjustments  provided  in 
paragraph  (b)(2)(iii)  of  this  section  as  if 
the  average  entry  age  of  employees  in 
the  plem  were  within  the  range  of  30  to 
40,  without  regard  to  the  actual 
demographics  of  the  employees  in  the 
plan. 

(ii)  Minimum  benefit  requirement. 
This  requirement  is  satisHed  if  the  plan 
provides  that,  in  plan  years  beginning 
on  or  after  the  effective  date  of  these 
regulations,  as  set  forth  in  §  1.401(a)(4)- 
13(a)  and  (b),  each  employee  will  accrue 
a  beneftt  that  equals  or  exceeds  the  sum 
of— 

(A)  The  accrued  benefit  derived  from 
employee  contributions  made  for  plan 
years  beginning  on  or  after  the  effective 
date  of  these  regulations,  determined  in 
accordance  with  section  411(c);  and 

(B)  Fifty  percent  of  the  total  benefit 
accrued  in  plan  years  beginning  on  or 
after  the  effective  date  of  these 
regulations,  as  determined  under  the 
plan  benefit  formula  without  regard  to 
that  portion  of  the  formula  designed  to 
satisfy  the  minimum  benefit 
requirement  of  this  paragraph  (b)(3)(ii). 

(iii)  Example.  The  following  example 
illustrates  the  minimum-benefit  method 
of  this  paragraph  (b)(3): 

Example.  Plan  A  is  contributory  DB  plan. 
For  the  plan  year  beginning  in  1994, 
Employee  M  participates  in  Plan  A  and 
accrues  a  benefit  under  the  terms  of  the  plan 
(without  regard  to  the  minimum  benefit 
requirement  of  paragraph  (b)(3)(ii)  of  this 
section)  of  $3,000.  The  portion  of  Employee 
M's  benefit  accrual  for  the  plan  year 
beginning  in  1994  derived  from  employee 
contributions  is  $2,000,  determined  by 
applying  the  rules  of  section  411(c)  of  such 
contributions.  The  requirement  of  paragraph 
(b)(3)(ii)  of  this  section  is  not  satisfied  for  the 
plan  year  beginning  in  1994  unless  the  plan 
provides  that  Employee  M's  benefit  accrual 
for  the  plan  year  beginning  in  1994  is  equal 
to  $3,500  ($2,000  +  (50  percent  x  $3,000)). 


(4)  Grandfather  rule  for  plans  in 
existence  on  May  14, 1990.  A 
contributory  DB  plan  that  satisfies 
paragraph  (c)(4)  of  this  section  may 
determine  an  employee’s  employer- 
provided  benefit  by  subtracting  from  the 
employee’s  total  benefit  the  employee- 
provided  benefits  determined  using  any 
reasonable  method  set  forth  in  the  plan, 
provided  that  it  is  the  same  method 
used  in  determining  whether  the  plan 
satisfies  paragraph  (c)(4)(iv)  of  this 
section. 

(5)  Government-plan  method.  A 
contributory  DB  plan  that  is  established 
and  maintained  for  its  employees  by  the 
government  of  any  state  or  pK)litical 
subdivision  or  by  any  agency  or 
instrumentality  thereof  may  treat  an 
employee’s  total  benefit  as  entirely 
emplcwer-provided. 

(6)  Cessation  of  employee 
contributions.  If  a  contributory  DB  plan 
provides  that  no  employee  contributions 
may  be  made  to  the  plan  after  the  last 
day  of  the  first  plan  year  beginning  on 
or  after  the  effective  date  of  these 
regulations,  as  set  forth  in  §  1.401(a)(4)- 
13(a)  and  (b),  the  plan  may  treat  an 
employee’s  total  benefit  as  entirely 
employer-provided. 

(c)  Rules  applicable  in  determining  . 
whether  employee-provided  benefits  are 
nondiscriminatory  in  amount — (l)/n 
general.  A  contributory  DB  plan  satisfies 
§  1.401(a)(4)-l(b)(2)  with  respect  to  the 
amount  of  employee-provided  benefits 
for  a  plan  only  if  the  plan  satisfies  the 
requirements  of  paragraph  (c)(2),  (c)(3), 
or  (c)(4)  of  this  section  for  the  plan  year. 
This  requirement  applies  regardless  of 
the  method  used  to  determine  the 
amount  of  employer-provided  benefits 
under  paragraph  (b)  of  this  section. 

(2)  Same  rate  of  contributions.  This 
requirement  is  satisfied  for  a  plan  year 
if  the  employee  contribution  rate 
(within  the  meaning  of  paragraph 
(b)(2)(ii)(A)  of  this  section)  is  the  same 
for  all  employees  for  the  plan  year. 

Total -benefits  method.  This 
requirement  is  satisfied  for  a  plan  year 
if — 

(i)  The  total  benefit  (i.e.,  the  sum  of 
employer-provided  and  employee- 
provided  benefits)  under  the  plan  would 
satisfy  §  1.401(a)(4)-3  if  all  benefits 
were  treated  as  employer-provided 
benefits;  and 

(ii)  The  plan’s  contribution 
requirements  satisfy  paragraph 
(b)(2)(ii)(A)  of  this  section. 

(4)  Grandfather  rule  for  plans  in 
existence  on  May  14,  1990.  This 
requirement  is  satisfied  for  a  plan  year 
if  all  the  following  requirements  are 
met: 

(i)  On  May  14, 1990,  the  plan  required 
employee  contributions  at  a  greater  rate 


(expressed  as  a  percentage  of 
compensation)  at  higher  levels  of 
compensation  that  at  lower  levels  of 
compensation. 

(ii)  The  required  rate  of  employee 
contributions  is  not  increased  after  May 
14, 1990,  although  the  level  of 
compensation  at  which  employee 
contributions  are  required  may  be 
increased  or  decreased. 

(iii)  All  employees  are  permitted  to 
make  employee  contributions  under  the 
plan  at  a  uniform  rate  with  respect  to  all 
compensation,  beginning  no  later  than 
the  last  day  of  the  first  plan  year  to 
which  these  regulations  apply,  as  set 
forth  in  §  1.401(a)(4)-13  (a)  and  (b). 

(iv)  The  benefits  provided  on  account 
of  employee  contributions  at  lower 
levels  of  compensation  are  comparable 
to  those  provided  on  account  of 
employee  contributions  at  higher  levels 
of  compensation. 

§  1 .401  (aX4>-7  Imputation  of  permitted 
disparity. 

(a)  Introduction.  In  determining 
whether  a  plan  satisfies  section 
401(a)(4)  with  respect  to  the  amount  of 
contributions  or  benefits,  section 
401(a)(5)(C)  allows  the  disparities 
permitted  under  section  401  (/)  to  be 
taken  into  account.  For  purposes  of 
satisfying  the  safe  harbors  of 

§§  1.401(a)(4)-2(b)(2)  and  1.401(a)(4)- 
3(b),  permitted  disparity  may  be  taken 
into  account  only  by  satisfying  section 
401  (/)  in  form  in  accordance  with 
§  1.401(/)-2  or  1.401(/)-3,  respectively. 
For  purposes  of  the  general  tests  of 
§§  1.401(a)(4)-2(c)  and  1.401(a)(4)-3(c), 
permitted  disparity  may  be  taken  into 
account  only  in  accordance  with  the 
rules  of  this  section.  In  general,  this 
section  allows  permitted  dispeirity  to  be 
arithmetically  imputed  with  respect  to 
employer-provided  contributions  or 
benefits  by  determining  an  adjustment 
allocation  or  accrual  rate  that 
appropriately  accounts  for  the  i>ennitted 
disparity  with  respect  to  each  employee. 
Paragraph  (b)  of  this  section  provides 
rules  for  imputing  permitted  disparity 
with  respect  to  employer-provided 
contributions  by  adjusting  each 
employee’s  unadjusted  allocation  rate. 
Paragraph  (c)  of  this  section  provides 
rules  for  imputing  permitted  disparity 
with  respect  to  employer-provided 
benefits  by  adjusting  each  employee’s 
unadjusted  accrual  rate.  Paragraph  (d)  of 
this  section  provides  rules  of  general 
application. 

(b)  Adjusting  allocation  rates — (1)  In 
general.  The  rules  in  this  paragraph  (b) 
produce  an  adjusted  allocation  rate  for 
each  employee  by  determining  the 
excess  contribution  i>ercentage  under 
the  hypothetical  formula  that  would 
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yield  the  allocation  actually  received  by 
the  employee,  if  the  plan  took  into 
account  the  full  disparity  permitted 
under  section  401(/)(2)  and  used  the 
taxable  wage  base  as  the  integration 
level.  This  adjusted  allocation  rate  is 
used  to  determine  whether  the  amount 
ef  contributions  under  the  plan  satisBes 
the  general  test  of  §  1.401(a)(4)-2{c)  and 
to  apply  the  average  benefit  percentage 
test  on  the  basis  of  contributions  under 
§1.410(b)-5{d){5)  or  ^(2).  Paragraphs 
{b)(2)  and  (b)(3)  of  this  section  apply  to 
employees  whose  plan  year 
compensation  does  not  exceed  and  does 
exceed,  respectively,  the  taxable  wage 
base,  and  paragraph  (b)(4)  of  this  section 
provides  definitions. 

(2)  Employees  whose  plan  year 
compensation  does  not  exceed  taxable 
wage  base.  If  an  employee’s  plan  year 
compensation  does  not  exceed  the 
taxable  wage  base,  the  employee’s 
adjusted  allocation  rate  is  the  lesser  of 
the  A  rate  and  the  B  rate  determined 
under  the  formulas  below,  where  the 
permitted  disparity  rate  and  the 
unadjusted  allocation  rate  are 
determined  under  paragraph  (b)(4)(ii) 
and  (iv)  of  this  section,  respectively. 

A  Rate=:2xunadjusted  allocation  rate 
B  Rate=unadjusted  allocation  rate+permitted 
disparity  rate 

(3)  Employees  whose  plan  year 
compensation  exceeds  taxable  wage 
base.  If  an  employee’s  plan  year 
compensation  exceeds  the  taxable  wage 
base,  the  employee’s  adjusted  allocation 
,  rate  is  the  lesser  of  the  C  rate  and  the 

D  rate  determined  under  the  formulas 
below,  where  allocations  and  the 
permitted  disparity  rate  are  determined 
under  paragraph  (b)(4)(i)  and  (ii)  of  this 
section,  respectively. 

allocations 

C  Rate  -  pjgjj  compensation-*/^ 
taxable  wage  base 


allocations-ftpermitted  dispar- 

D  Rate  =  ratextaxable  wage  base) 

plan  year  com[>ensation 

(4)  Definitions.  In  applying  this 
paragraph  (b),  the  following  definitions 
govern — 

(i)  Allocations.  “Allocations”  means 
the  amount  determined  by  multiplying 
the  employee’s  plan  year  compensation 
by  the  employee’s  unadjusted  allocation 
rate. 

(ii)  Permitted  disparity  rate — (A) 
General  rule.  “Permitted  disparity  rate” 
means  the  rate  in  effect  as  of  the 
beginning  of  the  plan  year  under  section 


401(7)(2)(A)(ii)  (e.g.,  5.7  percmt  for  plan 
years  beginning  in  1990). 

(B)  Cumulative  permitted  disparity 
limit  Notwithstanding  paragraph 
(b)(4)(ii)(A)  of  this  section,  the 
permitted  disparity  rate  is  zero  for  an 
employee  who  has  benefited  under  a 
defined  benefit  plan  taken  into  account 
under  §  1.401(7)-5(a)(3)  for  a  plan  year 
that  begins  on  or  after  one  year  from  the 
first  day  of  the  first  plan  year  to  which 
these  regulations  apply,  as  set  forth  in 
§  1.401(a)(4]hl3(a)  and  (b),  if  imputing 
permitted  disparity  would  result  in  a 
cumulative  disparity  fiaction  for  the 
employee,  as  defined  in  §  1.401(/)- 
5(c)(2),  that  exceeds  35.  See  §  1.401(/)- 
5(c)(1)  for  special  rules  for  determining 
whether  an  employee  has  benefited 
under  a  defined  benefit  plan  for  this 
purpose. 

(iii)  Taxable  wage  base.  ‘Taxable 
wage  base”  means  the  taxable  wage 
base,  as  defined  in  §  1.401(/)-l(c)(32),  in 
effect  as  of  the  beginning  of  the  plan 
year. 

(iv)  Unadjusted  allocation  rate. 
“Unadjusted  allocation  rate”  means  the 
employee’s  allocation  rate  determined 
under  §  1.401(a)(4)-2(c)(2)(i)  for  the 
plan  year  (expressed  as  a  percentage  of 
plan  year  compensation),  without 
imputing  permitted  disparity  under  this 
section. 

(5)  Example.  The  following  example 
illustrates  the  rules  in  this  paragraph 
(b): 

Example,  (a)  Employees  M  and  N 
participate  in  a  defined  contribution  plan 
maintained  by  Employer  X.  Employee  M  has 
plan  year  compensation  of  $30,000  in  the 
1990  plan  year  and  has  an  unadjusted 
allocation  rate  of  five  percent.  Employee  N 
has  plan  year  compensation  of  $100,000  in 
the  1990  plan  year  and  has  an  unadjusted 
allocation  rate  of  eight  percent.  The  .taxable 
wage  base  in  1990  is  $51,300. 

(b)  Because  Employee  M’s  plan  year 
compensation  does  not  exceed  the  taxable 
wage  base.  Employee  M’s  A  rate  is  10  percent 
(2x5  percent),  and  Employee  M's  B  rate  is 
10.7  percent  (5  percent  +  5.7  percent).  Thus, 
Employee  M’s  adjusted  allocation  rate  is  10 
percent,  the  lesser  of  the  A  rate  and  the  B 
rate. 

(c)  Employee  N’s  allocations  are  $8,000  (8 
percent  x  $100,000).  Because  Employee  N’s 
plan  year  compensation  exceeds  the  taxable 
wage  base.  Employee  N’s  C  rate  is  10.76 
percent  ($8,000  divided  by  ($100,000  -  (Vi  x 
$51,300))),  and  Employee  N's  D  rate  is  10.92 
percent  (($8,000  +  (5.7  percent  x  $51,300)) 
divided  by  $100,0(K)).  'Thus,  Employee  N’s 
adjusted  allocation  rate  is  10.76  percent,  the 
lesser  of  the  C  rate  and  the  O  rate. 

(c)  Adjusting  accrual  rates — (1)  In 
general.  The  rules  in  this  paragraph  (c) 
produce  an  adjusted  accrual  rate  for 
each  employee  by  determining  (he 
excess  benefit  percentage  under  the 
hypothetical  plan  formula  that  would 


yield  the  employer-pravided  accrual 
actually  received  by  the  employee,  the 
plan  took  into  account  the  full 
permitted  disparity  under  section 
401(y)(3)(A)  in  each  of  the  first  35  years 
of  an  employee’s  testing  service  u^er 
the  plan  and  used  the  employee’s 
covered  compensation  as  the  integration 
level.  This  adjusted  accrual  rate  is  used 
to  determine  whether  the  amoimt  of 
employer-provided  benefits  under  the 
plan  satisfies  the  alternative  safe  harbor 
for  flat  benefit  plans  under 
§  1.401(a)(4)-3(b)(4}(i)(C)(a)  or  the 
general  test  of  §  1.401(a)(4)-3(c),  and  to 
apply  the  average  benefit  percentage  test 
on  the  basis  of  benefits  under 
§  1.410(b)-5(d)(6)  or  (e)(2).  Paragraphs 
(c)(2)  and  (c)(3)  of  this  section  apply  to 
employees  whose  average  annu^ 
compensation  does  not  exceed  and  does 
exceed,  respectively,  covered 
compensation,  and  paragraph  (c)(4)  of 
this  section  provides  definitions. 
Paragraph  (c)(5)  of  this  section  provides 
a  special  rule  for  employees  with 
negative  unadjusted  accrual  rates. 

(2)  Employees  whose  average  annual 
compensation  does  not  exceed  covered 
compensation.  If  an  employee’s  aveittge 
annual  compensation  does  not  exceed 
tlie  employee’s  covered  compensation, 
the  employee’s  adjusted  accrual  rate  is 
the  lesser  of  the  A  rate  and  the  B  rate 
determined  under  the  formulas  below, 
where  the  permitted  disparity  factor  and 
the  unadjusted  accrual  rate  are 
determined  luider  paragraph  (c)(4)(iii) 
and  (v)  of  this  section,  respectively. 

A  Rate  =  2x  unadjusted  accrual  rate 
B  Rate  =  unadjusted  accrual  rate  -f  permitted 
disparity  factor 

(3)  Employees  whose  average  annual 
compensation  exceeds  covered 
compensation.  If  an  employee’s  average 
annual  compensation  excels  the 
employee’s  covered  compensation,  the 
employee’s  adjusted  accrual  rate  is  the 
lesser  of  the  C  rate  and  D  rate 
determined  under  the  formulas  below, 
where  the  employer-provided  accrual 
and  the  permitted  disparity  factor  are 
determined  under  paragraph  (c)(4)  (ii) 
and  (iii)  of  his  section,  respectively. 

employer-provided  accrual 

Average  annual  compensation 

-*A  covered  compensation 


Employer-provided  accrual  -f 
(permitted  disparity  factor  x 
D  Rate  =  covered  compensation) 

average  annual  compensation 
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(4)  Definitions.  For  purposes  of  this 
paragraph  (c),  the  following  definitions 
apply. 

(1)  Covered  compensation.  “Covered 
compensation”  means  covered 
compensation  as  defined  in  §  1.401(7)- 
1(c)(7).  Notwithstanding  §  1.401(7)- 
l(c)(7)(iii),  an  employee’s  covered 
compensation  must  be  automatically 
adjusted  each  plan  year  for  purposes  of 
applying  this  paragraph  (c). 

(ii)  Employer-provided  accrual. 
“Employer-provided  accrual”  means  the 
amount  determined  by  multiplying  the 
employee’s  average  annual 
compensation  by  the  employee’s 
unadjusted  accrual  rate. 

(iii)  Permitted  disparity  factor— [A) 
General  rule.  “Permitted  disparity 
factor”  for  an  employee  means  the  sum 
of  the  employee’s  annual  permitted 
disparity  factors  determined  under 
paragraph  (c)(4)(iii)(B)  of  this  section  for 
each  of  the  years  in  the  measurement 
period  used  for  determining  the 
employee’s  accrual  rale  in  §  1.401(a)(4)- 
3(d)(1),  divided  by  the  employee’s 
testing  service  during  that  measurement 
period. 

(B)  Annual  permitted  disparity 
factor — (1)  Definition.  An  employee’s 
annual  permitted  disparity  factor  is 
generally  0.75  percent  adjusted, 
pursuant  to  §  1.401(7)-3(e),  using  as  the 
age  at  which  benefits  commence  the 
lesser  of  age  65  or  the  employee’s  testing 
age.  No  adjustments  are  made  in  the 
annual  permitted  disparity  factor  unless 
and  employee’s  testing  age  is  different 
from  the  employee’s  social  security 
retirement  age.  An  annual  permitted 
disparity  factor  that  is  less  than  the 
annual  permitted  disparity  factor 
describe  in  the  first  sentence  of  this 
paragraph  (c)(4)(iii)(B)(l)  may  be  used  if 
it  is  a  uniform  percentage  of  that  factor 
(e.g.,  50  percent  of  the  annual  permitted 
disparity  factor)  or  a  fixed  |}ercentage 
(e.g.,  0.65  percent)  for  all  employees. 

(2)  Annual  permitted  disparity  factor 
after  35  years.  For  purposes  of 
determining  the  sum  described  in 
paragraph  (c)(4)(iii)(A)  of  this  section, 
the  annual  permitted  disparity  factor  for 
each  of  the  employee’s  first  35  years  of 
testing  service  is  the  amount  described 
in  paragraph  (c)(4)(iii)(B)(l)  of  this 
section,  and  the  annual  permitted 
disparity  factor  in  any  subsequent  year 
equals  zero.  This  rule  applies  regardless 
of  whether  the  end  of  the  measurement 
period  extends  beyond  an  employee’s 
first  35  years  of  testing  service.  Thus,  for 
example,  if  the  measurement  period  is 
the  current  plan  year  and  the  employee 
completed  35  years  of  testing  service 
prior  to  the  be^nning  of  the  current 
plan  year,  under  this  paragraph 
(c)(4)(iii)(B)(2)  the  annual  permitted 


disparity  factor  in  the  current  plan  year 
(and  hence  the  sum  of  the  annual 
permitted  disparity  factors  for  each  year 
in  the  measurement  period)  is  zero. 

(3)  Cumulative  permitted  disparity 
limit.  The  35  years  used  in  paragraph 
(c)(4)(iii)(B)(2)  of  this  section  must  be 
reduced  by  the  employee’s  cumulative 
disparity  fraction,  as  defined  in 
§  1.401(7)-5(c)(2),  but  determined  solely 
with  respect  to  the  employee’s  total 
years  of  service  under  all  plans  taken 
into  account  under  §  1.401(7)-5(a)(3) 
during  the  measurement  period,  other 
than  ^e  plan  being  tested. 

(iv)  Social  security  retirement  age. 
“Social  security  retirement  age”  means 
social  security  retirement  age  as  defined 
in  section  415(b)(8). 

(v)  Unadjusted  accrual  rate. 
“Unadjusted  accrual  rate”  means  the 
normal  or  most  valuable  accrual  rate, 
whichever  is  being  determined  for  the 
employee  under  §  1.401(a)(4)-3(d), 
expressed  as  a  percentage  of  average 
annual  compensation,  without  imputing 
permitted  disparity  imder  this  section. 

(5)  Employees  with  negative 
unadjusted  accrual  rates. 
Notwithstanding  the  formulas  in 
paragraph  (c)(2)  and  (c)(3)  of  this 
section,  if  an  employee’s  unadjusted 
accrual  rate  is  less  than  zero,  the 
employee’s  adjusted  accrual  rate  is 
deemed  to  be  Ae  employee’s  unadjusted 
accrual  rate. 

(6)  Example.  The  following  example 
illustrates  the  rules  in  this  paragraph  (c): 

Example,  (a)  Employees  M  and  N 
participate  in  a  denned  benefit  plan  that  uses 
a  normal  retirement  age  of  65.  The  plan  is 
being  tested  for  the  plan  year  under 
§  1.401(a)(4)~3(c),  using  unadjusted  acciual 
rates  determined  using  a  plan  year 
measurement  period  under  §  1.401(a)(4)- 
3(d)(l)(iii](A}.  Employee  M  has  an 
unadjusted  normal  accrual  rate  of  1.48 
percent,  average  annual  compensation  of 
$21,000,  and  an  employer-provided  accrual 
of  $3ll  (1.48  percent  x  $21,000).  Employee 
N  has  an  unadjusted  normal  accrual  rate  of 
1.7  percent,  average  annual  compensation  of 
$106,000,  and  an  employei^provided  accrual 
of  $1,802  (1.7  percent  x  $106,000).  The 
covered  compensation  of  both  Employees  M 
and  N  is  $25,000,  and  social  security 
retirement  age  for  both  employees  is  65. 
Neither  employee  has  testing  service  of  more 
than  35  years  and  neither  has  ever 
participated  in  another  plan. 

(b)  Because  Employee  M’s  average  annual 
compensation  does  not  exceed  covered 
compensation,  Employee  M’s  A  rate  is  2.96 
percent  (2.0  x  1.48  percent),  and  Employee 
M's  B  rate  is  2.23  percent  (1.48  percent  *  0.75 
percent).  Thus,  Employee  M's  adjusted 
accrual  rate  is  2.23  percent,  the  lesser  of  the 
A  rate  and  the  B  rate. 

(c)  Because  Employee  N's  average  annual 
compensation  exceeds  covered 
compensation.  Employee  N's  C  rate  is  1.93 
percent  ($1,802/($106,000-K0.5  x  $25,000))), 


and  Employee  N's  D  rate  is  1.88  percent  , 
(($1,802  +  (0.75  percent  x  $25,000))/ 
$106,000).  Thus,  Employee  N's  adjusted 
accrual  rate  is  1.88  percent,  the  lesser  of  the 
C  rate  and  the  D  rate. 

(d)  Rules  of  general  application — (1) 

Eligible  plans,  'the  rules  in  this  section  may 
be  used  only  for  those  plans  to  which  the 
permitted  disparity  rules  of  section  401(7)  are 
available.  See  §  1.401  (7)-l  (a)(3). 

(2)  Exceptions  from  consistency 
requirements.  A  plan  does  not  fail  to 
satisfy  the  consi^ncy  requirements  of 
§  1.401(a)(4)-2(c)(2)(vi)  or  §  1.401(a)(4)- 
3(d)(2)(i)  merely  because  the  plan  does 
not  impute  disparity  for  some 
employees  to  the  extent  required  to 
comply  with  paragraph  (d)(3)  of  this 
section,  or  because  the  plan  does  not 
impute  disparity  for  any  employees 
(including  self-employed  individuals 
within  the  meaning  of  section  401(c)(1)) 
who  are  not  covered  by  any  of  the  taxes 
under  section  3111(a),  section  3221,  or 
section  1401. 

(3)  Overall  permitted  disparity.  The 
annual  overall  permitted  dispeuity 
limits  of  §  1.401(7)-5(b)  apply  to  the 
employer-provided  contributions  and 
benefits  for  an  employee  under  all  plans 
taken  into  account  under  §  1.401(7)- 
5(a)(3).  Thus,  if  an  employee  who 
benefits  under  the  plan  for  the  current 
plan  year  also  benefits  under  a  section 
401(7)  plan  for  the  plan  year  ending  with 
or  within  the  current  plan  year, 
permitted  disparity  mdy  not  be  imputed 
for  that  employee  for  the  plan  year.  See 
§  1.401(7)-5(b)(9),  Example  4.  Similarly, 
if  an  employee  who  benefits  under  the 
plan  for  the  current  plan  year  also 
benefits  under  another  plan  of  the 
employer  for  the  plan  year  ending  with 
or  within  the  current  plan  year, 
disparity  may  be  imputed  for  that 
employee  under  only  one  of  the  plans. 

§1.401  (aK4>-6  Cross-testing. 

(a)  Introduction.  This  section  provides 
rules  for  testing  defined  benefit  plans  on 
the  basis  of  equivalent  employer- 
provided  contributions  and  defined 
contribution  plans  on  the  basis  of 
equivalent  employer-provided  benefits 
under  §  1.401(a)(4)-l(b)(2).  Paragraphs 

(b) (1)  and  (c)(1)  of  this  section  provide 
general  tests  for  nondiscrimination 
based  on  individual  equivalent  accrual 
or  allocation  rates  determined  vmder 
paragraphs  (b)(2)  and  (c)(2)  of  this 
section,  respectively.  Paragraphs  (b)(3), 

(c) (3),  and  (d)  of  this  section  provide 
additional  safo-harbor  testing  methods 
for  target  benefit  plans,  cash  balance 
plans,  and  defined  benefit  plans  that  are 
part  of  floor-ofiset  arrangements, 
respectively,  that  generally  may  be 
satisfied  on  a  design  basis. 

(b)  Nondiscrimination  in  amount  of 
benefits  provided  under  a  defined 
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contribution  plan — (1)  General  rule. 
Equivalent  benefits  under  a  defined 
contribution  plan  (other  than  an  ESOP) 
are  nondiscriminatory  in  amount  for  a 
plan  year  if  the  plan  would  satisfy 
§  1.401(a)(4)-2(c)(l)  for  the  plan  year  if 
an  equivalent  accrual  rate,  as 
determined  under  paragraph  (b)(2)  of 
this  section,  were  substituted  for  each 
employee’s  allocation  rate  in  the 
determination  of  rate  groups.  A  plan 
does  not  fail  to  satisfy  this  paragraph 
(b)(1)  merely  because  allocations  are 
made  at  the  same  rate  for  employees 
who  are  older  than  their  testing  age 
(determined  without  regard  to  the 
current-age  rule  in  paragraph  (4)  of  the 
definition  of  testing  age  in  §  1.401(a)(4)- 
12)  as  they  are  made  for  employees  who 
are  at  that  age. 

(2)  Determination  of  equivalent 
accrual  rates — (i)  Basic  definition.  An 
employee’s  equivalent  accrual  rate  for  a 
plan  year  is  the  annual  benefit  that  is 
the  result  of  normalizing  the  increase  in 
the  employee’s  account  balance  during 
the  measurement  period,  divided  by  the 
number  of  years  in  which  the  employee 
benefited  under  the  plan  during  the 
measurement  period,  and  expressed 
either  as  a  dollar  amount  or  as  a 
percentage  of  the  employee’s  average 
annual  compensation.  A  measurement 
period  that  includes  future  years  may 
not  be  used  for  this  purpose. 

(ii)  Rules  of  application — (A) 
Determination  of  account  balance.  The 
increase  in  the  account  balance  during 
the  measurement  period  taken  into 
account  under  petragraph  (b)(2)(i)  of  this 
section  does  not  include  income, 
expenses,  gains,  or  losses  allocated 
during  the  measurement  period  that  are 
attributable  to  the  account  balance  as  of 
the  beginning  of  the  measurement 
period,  but  does  include  any  additional 
amounts  that  would  have  been  included 
in  the  increase  in  the  account  balance 
but  for  the  fact  that  they  were 
previously  distributed  (including  a 
reasonable  adjustment  for  interest).  For 
this  purpose,  an  employer  may 
disregard  distributions  made  to  a  NHCE 
as  well  as  distributions  made  to  any 
employee  in  plan  years  beginning  before 
a  selected  date  no  later  than  January  1, 
1986. 

(B)  Normalization.  The  account 
balances  determined  under  paragraph 
(b)(2){ii)(A)  of  this  section  are 
normalized  by  treating  them  as  single¬ 
sum  benefits  that  are  immediately  and 
unconditionally  payable  to  the 
employee.  A  standard  interest  rate,  and 
a  straight  life  annuity  factor  that  is 
based  on  the  same  or  a  different 
standard  interest  rate  and  on  a  standard 
mortality  table,  must  be  used  in 
normalizing  these  benefits.  In  addition, 


no  mortality  may  be  assumed  prior  to 
the  employee’s  testing  age. 

(iii)  Options.  Any  m  the  optional  rules 
in  §  1.401(a)(4K3(d)(3)  (e.g.,  imputation 
of  permitted  disparity)  may  be  applied 
in  determining  an  employee’s 
equivalent  accrual  rate  by  substituting 
the  employee’s  equivalent  accrual  rate 
(determined  without  regard  to  the 
option)  for  the  employee’s  normal 
accrual  rate  (i.e.,  not  most  valuable 
accrual  rate)  in'that  section  where 
appropriate.  For  this  purpose,  however, 
the  last  sentence  of  the  fresh-start 
alternative  in  §  1.401(a)(4)- 
3(d)(3)(iii)(A)  (dealing  with 
compensation  adjustments  to  the  frozen 
accrued  benefit)  is  not  applicable.  No 
other  options  are  available  in 
determining  an  employee’s  equivalent 
accrual  rate  except  those  (e.g.,  selection 
of  alternative  measurement  periods) 
specifically  provided  in  this  paragraph 
(b)(2).  Thus,  for  example,  none  of  the 
optional  special  rules  in  §  1.401(a)(4)- 
3(f)  (e.g.,  determination  of  benefits  on 
other  than  a  plan  year  basis  under 

§  1.401(a)(4j-3(f)(6))  is  available. 

(iv)  Consistency  rule.  Equivalent 
accrual  rates  must  be  determined  in  a 
consistent  manner  for  all  employees  for 
the  plan  year.  Thus,  for  example,  the 
same  measurement  periods  and 
standard  interest  rates  must  be  used, 
and  any  available  options  must  be 
applied  consistently  if  at  all. 

l3)  Safe-harbor  testing  method  for 
target  benefit  plans — (i)  General  rule.  A 
target  benefit  plan  is  a  money  purchase 
pension  plan  under  which  contributions 
to  an  employee’s  account  are 
determined  by  reference  to  the  amounts 
necessary  to  fynd  the  employee’s  stated 
benefit  under  the  plan.  Whether  a  target 
benefit  plan  satisfies  section  401(a)(4) 
with  respect  to  an  equivalent  amount  of 
benefits  is  generally  determined  under 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section.  A  target  benefit  plan  is  deemed 
to  satisfy  section  401(a)(4)  with  respect 
to  an  equivalent  amount  of  benefits, 
however,  if  each  of  the  following 
requirements  is  satisfied: 

(A)  Stated  benefit  formula.  Each 
employee’s  stated  benefit  must  be 
determined  as  the  str£ght  life  annuity 
commencing  at  the  employee’s  normal 
retirement  age  under  a  formula  that 
would  satisfy  the  requirements  of 
§  1.401(a)(4)-3(b)(4)(i)(C)  (1)  or  (2),  and 
that  would  satisfy  each  of  the 
uniformity  requirements  in 
§  1.401(a)(4)-3(b)(2)  (taking  into  account 
the  relevant  exceptions  provided  in 
§  1.401(a)(4)-3(b)(6)),  if  the  plan  were  a 
defined  benefit  plan  with  the  same 
benefit  formula.  In  determining  whether 
these  requirements  are  satisfied,  the 
rules  of  §  1.401(a)(4)-3(f)  do  not  apply. 


and,  in  addition,  except  as  provided  in 
paragraph  (b)(3)(vii)  of  this  section,  an 
employee’s  stated  benefit  at  normal 
retirement  age  under  the  stated  benefit 
formula  is  deemed  to  accrue  ratably 
over  the  period  ending  with  the  plan 
year  in  which  the  employee  is  projected 
to  reach  normal  retirement  age  and 
beginning  with  the  latest  of:  the  first 
plan  year  in  which  the  employee 
benefited  under  the  plan,  the  first  plan 
year  taken  into  accoimt  in  the  stat^ 
benefit  formula,  and  any  plan  year 
immediately  following  a  plan  year  in 
which  the  plan  did  not  satisfy  this 
paragraph  (b)(3).  Thus,  except  as 
provided  in  paragraph  (b)(3)(vii)  of  this 
section,  under  §  1.401(a)(4>-3(b)(2)(v)  an 
employee’s  stated  benefit  may  not  take 
into  account  service  in  years  prior  to  the 
first  plan  year  that  the  employee 
benefited  under  the  plan,  and  an 
employee’s  stated  benefit  may  not  take 
into  account  service  in  plan  years  prior 
to  the  current  plan  year  vmless  the  plan 
satisfied  this  paragraph  (b)(3)  in  all  of 
those  prior  plan  years. 

(B)  Employer  and  employee 
contributions.  Employer  contributions 
with  respect  to  each  employee  must  be 
based  exclusively  on  the  employee’s 
stated  benefit  using  the  method 
provided  in  paragraph  (b)(3)(iv)  of  this 
section,  and  forfeitures  and  any  other 
amoimts  vmder  the  plan  taken  into 
account  under  §  1.401(a)(4)-2(c)(2)(ii) 
(other  than  employer  contributions)  are 
used  exclusively  to  reduce  employer 
contributions.  Employee  contributions 
(if  any)  may  not  be  used  to  fund  the 
stated  benefit. 

(C)  Permitted  disparity.  If  permitted 
disparity  is  taken  into  account,  the 
stated  benefit  formula  must  satisfy 

§  1.401(7)-3.  For  this  purpose,  the  0.75- 
percent  factor  in  the  maximum  excess  or 
offset  allowance  in  §  1.401(7)-3(d)(9) 
(and,  if  the  employee’s  normal 
retirement  age  is  not  the  employee’s 
social  security  retirement  age, 

§  1.401(/)-3(e)),  is  further  reduced  by 
multiplying  the  factor  by  0.80. 

(ii)  changes  in  stated  benefit  formula. 
A  plan  does  not  fail  to  satisfy  paragraph 
(b)(3)(i)  of  this  section  merely  because 
the  plan  determines  each  employee’s 
stated  benefit  in  the  current  plan  year 
under  a  stated  benefit  formula  that 
differs  from  the  stated  benefit  formula 
used  to  determine  the  employee’s  stated 
benefit  in  prior  plan  years. 

(iii)  Stated  benefits  after  normal 
retirement  age.  A  target  benefit  plan 
may  limit  increases  in  the  stated  benefit 
after  normal  retirement  age  consistent 
with  the  requirements  applicable  to 
defined  benefit  plans  under  section 
411(b)(1)(H)  (without  regard  to  section 
411(b)(l)(H)(iii)),  provided  that  the 
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limitation  applies  on  the  same  tenns  to 
all  employees.  Thus,  post-normal 
retirement  benefits  required  under 
§  1.401(a)(4)-3(b)(2)(ii)  must  be 
provided  imder  the  stated  benefit 
formula,  subject  to  any  uniformly 
applicable  service  cap  under  the 
formula. 

(iv)  Method  for  determining  required 
employer  contributions — (A)  General 
rule.  An  employer’s  required 
contribution  to  the  account  of  an 
employee  for  a  plan  year  is  determined 
bas^  on  the  employee’s  stated  benefit 
and  the  amount  of  the  employee’s 
theoretical  reserve  as  of  the  date  the 
employer’s  required  contribution  is 
determined  for  the  plan  year  (the 
“determination  date’’).  Paragraph 
(b)(3)(iv)(B)  of  this  section  provides 
rules  for  determining  an  employee’s 
theoretical  reserve.  Paragraph  (b)(3)(iv) 
(C)  and  (d)  of  this  section  provides  rules 
for  determining  an  employer’s  required 
contributions. 

(B)  Theoretical  reserve — (1)  Initial 
theoretical  reserve.  An  employee’s 
theoretical  reserve  as  of  the 
determination  date  for  the  first  plan  year 
in  which  the  employee  benefits  under 
the  plan,  the  first  plan  year  taken  into 
account  under  the  stated  benefit  formula 
(if  that  is  the  current  plan  year),  of  the 
first  plan  year  immediately  following 
any  plan  year  in  which  the  plan  did  not 
satisfy  this  para^ph  (b)(3).  is  zero. 

(2)  Theoretics  reserve  in  subsequent 
plan  years.  An  employee’s  theoretical 
reserve  as  of  the  determination  date  for 
a  plan  year  (other  than  a  plan  year 
described  in  paragraph  (b)(3)(iv)(B)(I)  of 
this  section)  is  the  employee’s 
theoretical  reserve  as  of  the 
determination  date  for  the  prior  plan 
year,  plus  the  employer’s  requir^ 
contribution  for  the  prior  plan  year  (as 
limited  by  section  415,  but  without 
regard  to  the  additional  contributions 
described  in  paragraph  (b)(3)(v)  of  this 
section)  both  increased  by  interest  from 
the  determination  date  for  the  prior  plan 
year  through  the  determination  date  for 
the  current  plan  year,  but  not  beyond 
the  determination  date  for  the  plan  year 
that  includes  the  employee’s  normal 
retirement  date.  (Thus,  an  employee’s 
theoretical  reserve  as  of  the 
determination  date  for  a  plan  year  does 
not  include  the  amount  of  the 
employer’s  required  contribution  fw  the 
plan  year.)  The  interest  rate  for 
determining  employer  contributions 
that  was  in  effect  on  the  determination 
date  in  the  prior  plem  year  must  be 
applied  to  determine  the  required 
interest  adjustment  for  this  period.  For 
plan  years  beginning  after  the  effective 
date  applicable  to  the  plan  under 
§  1.401(a)(4)-13  (a)  or  (b),  a  standard 


interest  rate  must  be  used,  and  may  not 
be  changed  except  on  the  determination 
date  for  a  plan  year. 

(C)  Required  contributions  for 
employees  under  normal  retirement  age. 
The  required  employer  contributions 
with  respect  to  an  employee  whose 
attained  age  is  less  than  the  employee’s 
normal  retirement  age  must  be 
determined  for  each  plan  year  as 
follows: 

(1)  Determine  the  employee’s 
fiactional  rule  benefit  (within  the 
meaning  of  §  1.411(b)-l(b)(3)(ii)(A)) 
under  the  plan’s  stated  benefit  formula 
as  if  the  plan  were  a  defined  benefit 
plan  with  the  same  formula. 

(2)  Determine  the  actuarial  present 
value  of  the  fractional  rule  benefit 
determined  in  paragraph  (b)(3)(iv)(C)(f) 
of  this  section  as  of  the  determination 
date  for  the  current  plan  year,  using  a 
standard  interest  rate  and  a  standard 
mortality  table  that  are  set  forth  in  the 
plan  and  that  are  the  same  for  all 
employees,  and  assuming  no  mortality 
before  the  employee’s  normal  retirement 
age. 

(3)  Determine  the  excess,  if  any,  of  the 
amount  determined  in  paragraph 
(b)(3)(iv)(C)(2)  of  this  section  over  the 
employee’s  theoretical  reserve  for  the 
current  plan  year  determined  under 
paragraph  (b)(3)(iv)(B)  of  this  section. 

(4)  Determine  the  required  employer 
contribution  for  the  current  plan  year  by 
amortizing  on  a  level  annual  basis, 
using  the  same  interest  rate  used  for 
paragraph  (b)(3)(iv)(C)(2)  of  this  section, 
the  result  in  paragraph  (b)(3)(iv)(C)(5)  of 
this  section  over  the  period  beginning 
with  the  determination  date  for  the 
current  plan  year  and  ending  with  the 
determination  date  for  the  plan  year  in 
which  the  employee  is  projected  to 
reach  normal  retirement  age. 

(D)  Required  contributions  for 
employees  over  normal  retirement  age. 
The  required  employer  contributions 
with  respect  to  an' employee  whose 
attained  age  equals  or  exceeds  the 
employee’s  normal  retirement  age  is  the 
excess,  if  any,  of  the  actuarial  present 
value,  as  of  the  determination  date  for 
the  current  plan  year,  of  the  employee’s 
stated  benefit  for  the  current  plan  year 
(determined  using  an  immediate  straight 
life  annuity  factor  based  on  a  standard 
interest  rate  and  a  standard  mortality 
table,  for  an  employee  whose  attained 
age  equals  the  employee’s  normal 
retirement  age)  over  the  employee’s 
theoretical  reserve  as  of  the 
determination  date. 

(v)  Effect  of  section  415  and  416 
requirements.  A  target  benefit  plan  does 
not  fail  to  satisfy  this  paragraph  (b)(3) 
merely  because  required  contributions 
under  the  plan  are  limited  by  section 


415  in  a  plan  year,  or  merely  because 
additional  contributions  are  made 
consistent  with  the  requirements  of 
section  416(c)(2)  (rega]^less  of  whether 
the  plan  is  top-heavy). 

(vi)  Certain  conditions  on  allocations. 
A  target  benefit  plan  does  not  fail  to 
satisfy  this  paragraph  (b)(3)  merely 
because  required  contributions  imder 
the  plan  are  subject  to  the  conditions  on 
allocations  permitted  under 
§1.401(a)(4}-2(b)(4)(iii). 

(vii)  Special  rules  for  target  benefit 
plans  qualified  under  prior  law — (A) 
Service  taken  into  account  prior  to 
satisfaction  of  this  paragraph.  For 
purposes  of  determining  whether  the 
stated  benefit  formula  satisfies 
paragraph  (b)(3)(i)(A)  of  this  section 
(e.g.,  whether  the  period  over  which  an 
employee’s  stated  benefit  is  deemed  to 
accrue  is  the  same  as  the  ];>eriod  taken 
into  account  imder  the  stated  benefit 
formula  as  required  by  paragraph 
(b)(3)(i)(A)  of  this  section),  a  target 
benefit  plan  that  was  adopted  and  in 
effected  on  September  19, 1991,  is 
deemed  to  have  satisfied  this  paragraph 
(b)(3),  and  an  employee  is  treated  as 
benefiting  under  the  plan,  in  any  year 
prior  to  the  effective  date  applicable  to 
the  plan  under  §  1.401(a)(4)--13  (a)  or  (b) 
that  was  taken  into  account  in  the  stated 
benefit  formula  under  the  plan  on 
September  19, 1991,  if  the  plan  satisfied 
the  applicable  nondiscrimination 
requirements  for  target  benefit  plans  for 
that  prior  year. 

(B)  Initial  theoretical  reserve. 
Notwithstanding  paragraph 
(b)(3)(iv)(B)(l)  of  this  section,  a  target 
benefit  plan  under  which  the  stated 
benefit  formula  takes  into  account 
service  for  an  employee  for  plan  years 
prior  to  the  first  plan  in  which  the  plan 
satisfied  this  paragraph  (b)(3),  as 
permitted  under  paragraph  (b)(3)(vii)(A) 
of  this  section,  must  determine  an  initial 
theoretical  reserve  for  the  employee  as 
of  the  determination  date  for  the  last 
plan  year  beginning  before  such  plan 
year  under  the  rules  of  §  1.401(a)(4)- 
13(e). 

(C)  Satisfaction  of  prior  law.  In 
determining  whether  a  plan  satisfied  the 
applicable  nondiscrimination 
requirements  for  target  benefit  plans  for 
any  period  prior  to  the  effective  date 
applicable  to  the  plan  under 

§  1.401(a)(4)-13  (a)  or  (b),  no 
amendments  after  September  19, 1991, 
other  than  amendments  necessary  to 
satisfy  section  401(1),  are  taken  into 
account. 

(viii)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (b)(3): 

Example  1.  (a)  Employer  X  maintains  a 
target  benefit  plan  with  a  calendar  plan  year 


Federal  Register  /  Vol.  58,  No.  7  /  Tuesday,  January  12,  1993  /  Proposed  Rules 


3911 


that  bases  contributions  on  a  stated  benefit 
equal  to  40  percent  of  each  employee’s 
average  annual  compensation,  reduced  pro 
rata  for  years  of  participation  less  than  25, 
payable  annually  as  a  straight  life  annuity 
commencing  at  normal  retirement  age.  The 
UP-84  mortality  table  and  an  interest  rate  of 
7.5  percent  are  used  to  calculate  the 
contributions  necessary  to  fund  the  stated 
benefit.  Required  contributions  are 
determined  on  the  last  day  of  each  plan  year. 
The  normal  retirement  age  under  the  plan  is 
65.  Employee  M  is  39  years  old  in  19M,  has 
participated  in  the  plan  for  six  years,  and  has 
average  annual  compensation  equal  to 
$60,000  for  the  1994  plan  year.  Assume  that 
Employee  M’s  theoretical  reserve  as  of  the 
last  day  of  the  1993  plan  year  is  $13,909, 
determined  under  §  1.401(a)(4)-13(e),  and 
that  required  emp^yer  contributions  for 
1993  were  determined  using  an  interest  rate 
of  six  percent. 

(b)  Under  these  facts.  Employer  X’s  1994 
required  contribution  to  fund  Employee  M’s 
stated  benefit  is  $1,318,  calculated  as  follows: 

(1)  Employee  M’s  fractional  rule  benefit  is 
$24,000  (40  percent  of  Employee  M’s  average 
annual  compensation  of  $60,000). 

(2)  The  actuarial  present  value  of  Employee 
M’s  fractional  rule  benefit  as  of  the  last  day 
of  the  1994  plan  year  is  $30,960  (Employee 
M’s  fractional  rule  benefit  of  $24,000 
multiplied  by  1.290,  the  actuarial  present 
value  factor  for  an  annual  straight  life 
annuity  commencing  at  age  65  applicable  to 

a  39-year  old  employee,  determined  using  the 
stated  interest  rate  of  7.5  percent  and  the  UP- 
84  mortality  table,  and  assuming  no  mortality 
before  normal  retirement  age). 

(3)  The  actuarial  present  value  of  Employee 
M’s  fractional  rule  benefit  ($30,960)  is 
reduced  by  Employee  M’s  theoretical  reserve 
as  of  the  last  day  of  the  1994  plan  year.  The 
theoretical  reserve  on  that  day  is  $14,744-the 
$13,909  theoretical  reserve  as  of  the  last  day 
of  the  1993  plan  year,  increased  by  interest 
for  one  year  at  the  rate  of  six  percent. 

Because  the  required  contribution  for  the 
1993  plan  year  is  taken  into  account  under 

§  1.401(a)(4)-l 3(e)(2)  in  determining  the 
theoretical  reserve  as  of  the  last  day  of  the 
1993  plan  year,  it  is  not  added  to  the 
theoretical  reserve  again  in  this  paragraph 
(b)(3)  of  this  Example  1.  The  resulting 
difference  is  $16,216  ($30,960-514,744). 

(4)  The  $16,216  excess  of  the  actuarial 
present  value  of  Employee  M’s  fractional  rule 
benefit  over  Employee  M’s  theoretical  reserve 
is  multiplied  by  0.0813,  the  amortization 
factor  applicable  to  a  39-year  old  employee 
determined  using  the  stated  interest  rate  of 
7.5  percent.  The  product  of  $1,318  is  the 
amount  of  the  required  employer 
contribution  for  Employee  M  for  the  1994 
plan  year. 

Example  2.  (a)  The  facts  are  the  same  as  in 
Example  1,  except  that  as  of  January  1, 1995, 
the  plan’s  stated  benefit  formula  is  amended 
to  provide  for  a  stated  benefit  equal  to  45 
percent  of  average  annual  compensation, 
reduced  pro  rata  for  years  of  participation 
less  than  25,  payable  annually  as  a  straight 
life  annuity  commencing  at  normal 
retirement  age.  For  the  1995  plan  year. 
Employee  M’s  average  annual  compensation 
continues  to  be  $60,000.  The  mortality  table 


used  for  the  calculation  of  the  employer’s 
required  contributions  remains  the  same  as 
in  the  prior  plan  year,  but  the  plan’s  stated 
interest  rate  is  changed  to  8.0  percent 
effective  as  of  December  31, 1995. 

(b)  Under  these  facts.  Employer  X’s 
required  contribution  for  Employee  M  is 
$1,290,  calculated  as  follows: 

(1)  Employee  M’s  fractional  rule  benefit  is 
$27,000  (45  percent  of  $60,000). 

(2)  The  actuarial  present  value  of  Employee 
M’s  fractional  rule  benefit  as  of  the  last  day 
of  the  1995  plan  year  is  $32,319  ($27,000 
multiplied  by  1.197,  the  actuarial  present 
value  factor  for  an  annuity  commencing  at 
age  65  applicable  to  a  40-year  old  employee, 
determined  using  the  stated  interest  rate  of 
8.0  percent  and  the  UP-84  mortality  table, 
and  assuming  no  mortality  before  normal 
retirement  age). 

(3)  The  actuarial  present  value  of  Employee 
M’s  fractional  rule  benefit  ($32,319)  is 
reduced  by  Employee  M’s  theoretical  reserve 
as  of  the  last  day  of  the  1995  plan  year.  The 
theoretical  reserve  as  of  that  day  is  $17,267 — 
the  $14,744  theoretical  reserve  as  of  the  last 
day  of  the  1994  plan  year  plus  the  $1,318 
required  contribution  for  the  1994  plan  year, 
both  increased  by  interest  for  one  year  at  the 
rate  of  7.5  percent.  The  resulting  difference 

is  $15,052  ($31,319-$17,267). 

(4)  The  result  in  paragraph  (b)(3)  of  this 
Example  2  is  multiplied  by  0.0857,  the 
amortization  factor  applicable  to  a  40-year 
old  employee  determined  using  the  stated 
interest  rate  of  8.0  percent.  The  product, 
$1,290,  is  the  amount  of  the  required 
employer  contribution  for  Employee  M  for 
the  1995  plan  year. 

(c)  Nondiscrimination  in  amount  of  • 
contributions  under  a  defined  benefit 
plan — (1)  General  rule,  ^uivalent 
allocations  under  a  defined  benefit  plan 
are  nondiscriminatory  in  amount  for  a 
plan  year  if  the  plan  would  satisfy 
§  1.401(a)(4)-3(c)(l)  (taking  into  account 
§  1.401(a)(4)-3(c)(3))  for  the  plan  year  if 
an  equivalent  normal  and  most  valuable 
allocation  rate,  as  determined  under 
paragraph  (c)(2)  of  this  section,  were 
substituted  for  each  employee’s  normal 
and  most  valuable  accrual  rate, 
respectively,  in  the  determination  of 
rate  groups. 

(2)  Determination  of  equivalent 
allocation  rates — (i)  Basic  definitions. 
An  employee’s  equivalent  normal  and 
most  valuable  allocation  rates  for  a  plan 
year  are,  respectively,  the  actuarial 
present  value  of  the  increase  over  the 
plan  year  in  the  benefit  that  would  be 
taken  into  account  in  determining  the 
employee’s  normal  and  most  valuable 
accrual  rates  for  the  plan  year, 
expressed  either  as  a  dollar  amount  or 
as  a  percentage  of  the  employee’s  plan 
year  compensation.  In  the  case  of  a 
contributory  DB  plan,  the  rules  in 
§  1.401(a)(4)-6(b)(l),  (b)(5),  or  (b)(6) 
must  be  used  to  determine  the  amount 
of  each  employee’s  employer-provided 


benefit  that  would  be  taken  into  account 
for  this  purpose. 

(ii)  Rules  for  determining  actuarial 
present  value.  The  actuarial  present 
value  of  the  increase  in  an  employee’s 
benefit  must  be  determined  using  a 
standard  interest  rate  and  a  standard 
mortality  table,  and  no  mortality  may  be 
assumed  prior  to  the  employee’s  testing 
age. 

(iii)  Options.  The  optional  rules  in 

§  1.401(a)(4)-2(c)(2)(iv)  (imputation  of 
permitted  disparity)  and  (v)  (grouping  of 
rates)  may  be  applied  to  determine  an 
employee’s  equivalent  normal  and  most 
valuable  allocation  rates  by  substituting 
those  rates  (determined  without  regard 
to  the  option)  for  the  employee’s 
allocation  rate  in  that  section  where 
appropriate.  In  addition,  the  limitations 
under  section  415  may  be  taken  into 
account  under  §  1.401(a)(4)- 
3(d)(2)(ii)(B),  and  qualified  disability 
benefits  may  be  taken  into  accmmt  as 
accrued  benefits  under  §  1.401(a)(4)- 
3(f)(2},  in  determining  the  increase  in  an 
employee’s  accrued  Iranefit  during  a 
plan  year  for  purposes  of  paragraph 
(c)(2)(i)  of  this  section,  if  those  rules 
would  otherwise  be  available.  No  other 
options  are  available  in  determining  an 
employee’s  equivalent  normal  and  most 
valuable  allocations  rate  except  those 
(e.g.,  selection  of  alternative  standard 
interest  rates)  specifically  provided  in 
this  paragraph  (c)(2).  Thus,  while  all  of 
the  mandatory  rules  in  §  1.401(a)(4)- 
3(d)  and  (f)  for  determining  the  amoimt 
of  benefits  used  to  determine  an 
employee’s  normal  and  most  valuable 
accrual  rates  (e.g.,  the  treatment  of  early 
retirement  window  benefits  in 
§  1.401(a)(4)-3(f)(4))  are  applicable  in 
determining  an  employee’s  equivalent 
normal  emd  most  valuable  allocation 
rates,  none  of  the  optional  rules  under 
§  1.401(a)(4)-3  is  available  (except  the 
options  relating  to  the  section  415  limits 
and  qualified  disability  benefits  noted 
above). 

(iv)  Consistency  rule.  Equivalent 
allocation  rates  must  be  determined  in 
a  consistent  manner  for  all  employees 
for  the  plan  year.  Thus,  for  example,  the 
same  standard  interest  rates  must  be 
used,  and  any  available  options  must  be 
applied  consistently  if  at  all. 
***** 

(d)  Safe-harbor  testing  method  for 
defined  benefit  plans  that  are  part  of  a 
floor-offset  arrangement — (1)  General 
rule.  A  defined  benefit  plan  that  is  part 
of  a  floor-offset  arrangement  is  deemed 
to  satisfy  the  nondiscriminatory  amoimt 
requirement  of  §  1.401(a)(4)-l(b)(2)  if  all 
of  the  following  requirements  are 
satisfied: 

(i)  Under  the  floor-offset  arrangement, 
the  accrued  benefit  (as  defined  in 
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section  411(a)(7)(A)(i))  that  would 
otherwise  be  provided  to  an  employee 
under  the  de^ed  benefit  plan  must  be 
reduced  solely  by  the  actuarial 
equivalmit  of  all  or  part  of  the 
employee’s  account  balance  attributable 
to  employer  contributions  under  a 
delink  contribution  plan  maintained 
by  the  same  employer  (plus  the  actuarial 
equivalent  of  all  or  part  of  any  prior 
distributions  from  that  portion  of  the 
accoimt  balance).  If  any  portion  of  the 
benefit  that  is  being  o^set  is 
nonforfeitable,  that  portion  may  be 
offset  only  by  a  benefit  (or  portion  of  a 
benefit)  that  is  also  nonforfeitable.  In 
determining  the  actuarial  equivalent  of 
amounts  provided  under  the  defined 
contribution  plan,  an  interest  rate  no 
higher  than  the  highest  standard  interest 
rate  must  be  used,  and  no  mortality  may 
be  assumed  in  determining  the  actuarial 
equivalent  of  any  prior  distributions 
from  the  defined  contribution  plan  or 
for  periods  prior  to  the  benefit 
commencement  date  under  the  defined 
benefitj)lan. 

(ii)  The  defined  benefit  plan  may  not 
be  a  contributory  DB  plan  (unless  it 
satisfies  §  1.401(a)(4)-^(b)(6)),  and 
benefits  under  the  defined  benefit  plan 
may  not  be  reduced  by  any  portion  of 
the  employee’s  account  balance  under 
the  defined  contribution  plan  (or  prior 
distributions  from  that  account)  that  are 
attributable  to  employee  contributions. 

(iii)  The  defined  benefit  plan  and  the 
defined  contribution  plan  must  benefit 
the  same  employees. 

(iv)  The  onset  under  the  defined 
benefit  plan  must  be  applied  to  all 
employees  on  the  same  terms. 

(v)  All  employees  must  have  available 
to  them  under  the  defined  contribution 
plan  the  same  investment  options  and 
the  same  options  with  respect  to  the 
timing  of  preretirement  distributions. 

(vi)  The  defined  benefit  plan  must 
satisfy  the  uniformity  requirements  of 
§  1.401(a)(4)-3(b)(2)  and  the  unit  credit 
safe  harbor  in  §  1.401(a)(4}-3(b)(3) 
without  taking  into  account  the  ofiset 
described  in  paragraph  (d)(l)(i)  of  this 
section  (i.e.,  on  a  gross-benefit  basis), 
and  the  defined  contribution  plan  must 
satisfy  any  of  the  tests  in  §  1.401(a)(4)- 
2(b)  or  (c).  Alternatively,  the  defined 
benefit  plan  must  satisfy  any  of  the  tests 
in  §  1.401(a)(4)-3(b)  or  (c)  without 
taking  into  account  the  offset  described 
in  paragraph  (d)(l)(i)  of  this  section,  and 
the  defined  contribution  plan  must 
satisfy  the  uniform  allocation  safe 
harbor  in  §  1.401(a)(4)-2ft)(2). 

(vii)  The  defined  contribution  plan 
may  not  be  a  section  401(k)  plan  or  a 
section  401(m)  plan. 

(2)  Application  of  safe-harbor  testing 
method  to  qualified  offset  arrangements. 


A  defined  benefit  plan  that  is  part  of  a 
qualified  offset  arrangement  as  defined 
in  section  1116(f)(5)  of  the  Tax  Reform 
Act  of  1986,  Pub.  L.  No.  99-514,  is 
deemed  to  satisfy  the  requirements  of 
paragraph  (d)(1)  (vi)  and  (vii)  of  this 
section,  if  the  only  defined  contribution 
plans  included  in  the  qualified  offset 
arrangement  are  section  401(k)  plans, 
section  401(m)  plans,  or  both,  and  the 
defined  benefit  plan  would  satisfy  the 
requirements  of  paragraph  (d)(l)(vi)  of 
this  section  assuming  the  elective 
contributions  for  each  employee  vmder 
the  defined  contribution  plan  were  the 
same  (either  as  a  dollar  amoimt  or  as  a 
percentage  of  compensation)  for  all  plan 
years  since  the  establishment  of  the 
plan. 

i  1 .401  (aK4)-0  Plan  aggregation  and 
restructuring. 

(a)  Introduction.  Two  or  more  plans 
that  are  permissively  aggregated  and 
treated  as  a  single  plan  under 

§§  1.410(b)-7(d)  must  also  be  treated  as 
a  single  plan  for  purposes  of  section 
401(a)(4).  See  §  1.401(a)(4)-12 
(definition  of  plan).  An  aggregated  plan 
is  generally  tested  under  the  same  rules 
applicable  to  single  plans.  Paragraph  (b) 
of  this  section,  however,  provides 
special  rules  for  determining  whether  a 
plan  that  consists  of  one  or  more 
defined  contribution  plans  and  one  or 
more  defined  benefits  plans  (a  DB/DC 
plan)  satisfies  section  401(a)(4)  with 
respect  to  the  amount  of  employer- 
provided  benefits  and  the  availability  of 
benefits,  rights,  and  features.  Paragraph 
(c)  of  this  section  provides  rules 
allowing  a  plan  to  be  treated  as 
consisting  of  separate  component  plans 
and  allowing  the  component  plans  to  be 
tested  separately  under  section 
401(a)(4). 

(b)  Application  of  nondiscrimination 
requirements  to  DB/DC  plans — (1) 
General  rule.  Except  as  provided  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section,  whether  a  DB/DC  plan  satisfies 
section  401(a)(4)  is  determined  using 
the  same  rules  applicable  to  a  single 
plan. 

(2)  Special  rules  for  demonstrating 
nondiscrimination  in  amount  of 
contributions  or  benefits — (i) 

Application  of  general  tests.  A  DB/DC 
plan  satisfies  section  401(a)(4)  with 
respect  to  the  amount  of  contributions 
or  benefits  for  a  plan  year  if  it  would 
satisfy  §  1.401(a)(4>-3(c)(l)  (without 
regard  to  the  special  rule  in 
§  1.401(a)(4)-3(c)(3))  for  the  plan  year  if 
an  employee’s  aggregate  normal  and 
most  valuable  allocation  rates,  as 
determined  imder  paragraph  (b)(2)(ii)(A) 
of  this  section,  or  an  employee’s 
aggregate  normal  and  most  valuable 


accrual  rates,  as  determined  under 
paragraph  (b)(2)(ii)(B)  of  this  section, 
where  substitute  for  each  employee’s 
normal  and  most  valuable  accrual  rates, 
respectively,  in  the  determination  of 
rate  croups. 

(ii)  Determination  of  aggregate  rates — 
(A)  Aggregate  allocation  rates.  An 
employee’s  aggregate  normal  and  most 
valuable  allocation  rates  are  determined 
by  treating  all  defined  contribution 
plans  that  are  part  of  the  DB/DC  plan  as 
a  single  plan,  and  all  defined  benefit 
plans  that  are  part  of  the  DB/DC  plan  as 
a  separate  sin^e  plan;  and  deternrining 
an  allocation  rate  and  equivalent  normal 
and  most  valuable  allocation  rates  for 
the  employee  imder  each  plan  \inder 
§§  1.401(a)(4>-2(c)(2)  and  1.401(a)(4)- 
8(c)(2),  respectively.  The  employee’s 
aggregate  normal  allocation  rate  is  the 
sum  of  the  employee’s  allocation  rate 
and  equivalent  normal  allocation  rate 
determined  in  this  manner,  and  the 
employee’s  aggregate  most  valuable 
allocation  rate  is  the  sum  of  the 
employee’s  allocation  rate  and 
equivalent  most  valuable  allocation  rate 
determined  in  this  manner. 

(B)  Aggregate  accrual  rates.  An 
employee’s  aggregate  normal  and  most 
valuable  accrual  rates  are  determined  by 
treating  all  defined  contribution  plans 
that  are  pari  of  the  DB/DC  plan  as  a 
single  plan,  and  all  defined  benefit 
plans  that  are  part  of  the  DB/DC  plan  as 
a  separate  sin^e  plan;  and  determining 
an  equivalent  accrual  rate  and  normal 
and  most  valuable  accrual  rates  for  the 
employee  imder  each  plan  under 
§§1.401(a)(4)-8(b)(2)  and  1.401(a)(4)- 
3(d),  respectively.  The  employee’s 
aggregate  normal  accrual  rate  is  the  sum 
of  the  employee’s  equivalent  accrual 
rate  and  the  normal  accrual  rate 
determined  in  this  manner,  and  the 
employee’s  aggregate  most  valuable 
accrual  rate  is  the  sum  of  the  employee’s 
equivalent  accrual  rate  and  most 
valuable  accrual  rate  determined  in  this 
matter. 

(iii)  Options  applied  on  an  aggregate  ' 
basis.  The  optional  rules  in 
§  1.401(a)(4]k2(c)(2)(iv)  (imputation  of 
permitted  disparity)  and  (v)  (grouping  of 
rates)  may  not  be  used  to  determine  an 
employee’s  allocation  or  equivalent 
allocation  rate,  but  may  be  applied  to 
determine  an  employee’s  aggregate 
normal  and  most  valuable  allocation 
rates  by  substituting  those  rates 
(determined  without  regard  to  the 
option)  for  the  employee’s  allocation 
rate  in  that  section  where  appropriate. 
The  optional  rules  in  §  1.401(a)(4)- 
3(d)(3)  (e.g.,  imputation  of  permitted 
disparity)  may  not  be  used  to  determine 
an  employee’s  accrual  or  equivalent 
accrual  rate,  but  may  be  applied  to 
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determine  an  employee’s  aggregate 
normal  and  most  valuable  accrual  rate 
by  substituting  those  rates  (determined 
without  regard  to  the  option)  for  the 
employee's  normal  and  most  valuable 
accrual  rates,  respectively,  in  that 
section  where  appropriate. 

(iv)  Consistency  rule — (A)  GeneraJ 
rule.  Aggregate  normal  and  most 
valuable  allocation  rates  and  aggregate 
normal  and  most  valuable  accrual  rates 
must  be  determined  in  a  consistent 
manner  for  all  employees  for  the  plan 
year.  Thus,  for  example,  the  same 
measurement  periods  and  interest  rates 
must  be  used,  and  any  available  options 
must  be  applied  consistently,  if  at  all, 
for  the  entire  DB/DC  plan. 

Consequently,  options  that  are  not 
permitted  to  be  used  under 
§  1.401(a)(4)-8  in  cross-testing  a  defined 
contribution  plan  or  a  defined  benefit 
plan  (such  as  measurement  periods  that 
include  future  periods,  non-standard 
interest  rates,  the  option  to  disregard 
compensation  adjustments  described  in 
§  1.401(a)(4)-13(d),  or  the  option  to 
disregard  plan  provisions  providing  for 
actuarial  increases  after  normal 
retirement  age  under  §  1.401(a)(4)- 
3(f)(3))  may  not  be  used  in  testing  a  DB/ 
DC  plan  on  either  a  benefits  or 
contributions  basis,  because  their  use 
would  inevitably  result  in  inconsistent 
determinations  under  the  defined 
contribution  and  defined  benefit 
portions  of  the  plan. 

(B)  Exception  for  section  415 
alternative.  A  DB/DC  plan  does  not  fail 
to  satisfy  the  consistency  rule  in 
paragraph  (b)(2)(iv)(A)  of  this  section 
merely  because  the  limitations  under 
section  415  are  not  taken  into  account, 
or  may  not  be  taken  into  account,  imder 
§  1.401(a)(4)-3(d)(2)(ii)(B)  in 
determining  employees’  accrual  or 
equivalent  allocation  rates  imder  the 
defined  benefit  portion  of  the  plan,  even 
though  those  limitations  are  applied  in 
detennining  employees’  allocation  and 
equivalent  accrual  rates  under  the 
defined  contribution  portion  of  the  plan. 

(3)  Special  rules  for  demonstrating 
nondiscrimination  in  availability  of 
certain  benefits,  rights,  and  features — (i) 
Current  availability.  A  DB/DC  plan  is 
deemed  to  satisfy  §  1.401(a)(4}^(b)(l) 
with  respect  to  the  current  availability 
of  a  benefit,  right,  or  feature  other  than 
a  single  sum  l^nefit,  loan,  ancillary 
benefit,  or  benefit  commencement  date 
(including  the  availability  of  in-service 
withdrawals),  that  is  provided  under 
only  one  type  of  plan  (defined  benefit  or 
defined  contribution)  included  in  the 
DB/DC  plan,  if  the  benefit,  right,  or 
feature  is  cvirrently  available  to  all 
l<JHCEs  in  all  plans  of  the  same  type  as 
the  plan  under  which  is  provided. 


(ii)  Effective  availability.  The  fact  that 
it  may  1m  difficult  or  impossible  to 
provide  a  benefit,  right,  or  feature 
described  in  paragraph  (b)(3)(i)  of  this 
section  imder  a  plan  of  a  difierent  type 
than  the  plan  or  plans  under  which  it 
is  provided  is  one  of  the  factors  taken 
into  account  in  determining  whether  the 
plan  satisfies  the  effective  availability 
requirement  of  §  1.401  (a)(4)-4(c)(l). 

(c)  Plan  restructuring^!}  General 
rule.  A  plan  may  be  treated,  in 
accordance  with  this  paragraph  (c),  as 
consisting  of  two  or  more  component 
plans  for  purposes  of  determining 
whether  the  plan  satisfies  section 
401(a)(4).  If  each  of  the  component 
plans  of  a  plan  satisfies  all  of  the 
requirements  of  sections  401(a)(4)  and 
410(b)  as  if  it  were  a  separate  plan,  then 
the  plan  is  treated  as  satisfying  section 
401(a)(4). 

(2)  Identification  of  component  plans. 
A  plan  may  be  restructured  into 
component  plans,  each  consisting  of  all 
the  allocations,  accruals,  and  other 
benefits,  rights,  and  features  provided  to 
a  selected  group  of  employees.  The 
employer  may  select  the  group  of 
employees  used  for  this  purpose  in  any 
manner,  and  the  composition  of  the 
groups  may  be  changed  from  plan  year 
to  plan  year.  Every  employee  must  be 
included  in  one  and  only  one 
component  plan  under  the  same  plan 
for  a  plan  year. 

(3)  Satisfaction  of  section  401(a)(4)  by 
a  component  plan-^i)  General  rule.  The 
rules  applicable  in  determining  whether 
a  component  plan  satisfies  section 
401(a)(4)  are  the  same  as  those 
applicable  to  a  plan.  Thus,  for  this 
purpose,  any  reference  to  a  "plan”  in 
section  401(a)(4)  and  the  regulations 
thereunder  (other  than  this  paragraph 
(c))  is  interpreted  as  a  reference  to  a 
"component  plan."  As  is  true  for  a  plan, 
whether  a  component  plan  satisfies  the 
uniformity  and  other  requirements 
applicable  to  safe  harbor  plans  under 
§§  1.401(a)(4)-2(b)  and  1.401(a)(4)-3(b) 
is  determined  on  a  design  basis.  Thus, 
for  example,  plan  provisions  are  not 
disregarded  merely  because  they  do  not 
currently  apply  to  employees  in  the 
component  plan  if  they  will  apply  to 
those  employees  as  a  result  of  the  mere 
passage  of  time. 

(ii)  Certain  testing  rules  involving 
averaging.  The  safe  harbor  in 
§  1.401(a)(4)-2(b)(3)  for  plans  with 
uniform  points  allocation  formulas  are 
not  available  in  testing  (and  thus  cannot 
be  satisfied  by)  contributions  under  a 
component  plw.  See  §§  1.401(k)- 
l(b)(3)(iii)  and  1.401(m)-l(b)(3)(iii)  for 
rules  regarding  the  inapplicability  of 
restructuring  to  section  401  (k)  plans  and 
section  401(m)  plans. 


(4)  Satisfaction  of  section  410(b)  by  a 
component  plan — (i)  General  rule,  llie 
rules  applicable  in  determining  whether 
a  component  plan  satisfies  section 
410(b)  are  generally  the  same  as  those 
applicable  to  a  plan.  However,  a 
component  plan  is  deemed  to  satisfy  the 
average  benefit  percentage  test  of 
§  1.410(b)-5  if  the  plan  of  which  it  is  a 
part  satisfies  §  1.410(b>-5  (without 
regard  to  $  1.410(b)-5(f)).  In  the  case  of 
a  component  plan  that  is  part  of  a  plan 
that  relies  on  §  1.410(b)-5(f)  to  satisfy 
the  average  benefit  percentage  test,  the 
component  plan  is  deemed  to  satisfy  the 
average  benefit  percentage  test  only  if 
the  component  plan  separately  satisfies 
§  1.410(b)-5(f)).  In  addition,  all 
component  plans  of  a  plan  are  de«ned 
to  satisfy  the  average  iMnefit  percentage 
test  if  the  plan  makes  an  early 
retirement  window  benefit  (within  the 
meaning  of  §  1.401(a)(4)-3(fi(4)(iii)) 
currently  available  (within  the  meaning 
of  §  1.401(a)(4)-3(f)(4)(ii)(A))  to  a  group 
of  employees  that  satisfies  section 
410(b)  (without  regard  to  the  average 
benefit  percentage  test),  and  if  it  would 
not  be  necessary  for  the  plan  or  any  rate 
group  or  component  plan  of  the  plan  to 
satisfy  that  test  in  oraer  for  the  plan  to 
satisfy  sections  401(a)(4)  and  410(b)  in 
the  absence  of  the  early  retirement 
window  benefit. 

(ii)  Relationship  to  satisfaction  of 
section  410(b)  by  the  plan.  Satisfaction 
of  section  410(b)  by  a  component  plan 
is  relevant  solely  for  purposes  of 
determining  whether  the  plan  of  which 
it  is  a  part  satisfies  section  401(a)(4), 
and  not  for  purposes  of  determining 
whether  the  plan  satisfies  section  410(b) 
itself.  The  plan  must  still  independently 
satisfy  section  410(b)  in  order  to  be  a 
qualified  plan.  Similarly,  satisfaction  of 
section  410(b)  by  a  plan  is  relevant 
solely  for  purposes  of  determining 
whether  the  plan,  and  not  the 
component  plan,  satisfies  section 
410(b).  Thus,  for  example,  a  component 
plan  that  does  not  satisfy  the  ratio 
percentage  test  of  §  1.410(b)-2(b)(2) 
must  still  satisfy  the  average  benefit  test 
of  §  1.410(b)-2(b)(3),  even  though  the 
plan  of  which  it  is  a  part  satisfies  the 
ratio  percentage  test. 

(5)  Effect  of  restructuring  under  other 
sections.  The  restructuring  rules 
provided  in  this  paragraph  (c)  apply 
solely  for  purposes  of  sections  Ml  (a)(4) 
and  410(7),  and  those  portions  of 
sections  410(b),  414(s),  and  any  other 
provisions  that  are  specifically 
applicable  in  determining  whether  the 
requirements  of  section  410(a)(4)  are 
satisfied.  Thus,  for  example,  a 
component  plan  is  not  treated  as  a 
separate  plan  under  section  401(a)(26). 
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(6)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (c): 

Example  1.  Employer  X  maintains  a 
defined  beneht  plan.  The  plan  provides  a 
normal  retirement  benefit  equal  to  1.0 
percent  of  average  annual  compensation 
times  years  of  service  to  employees  at  Plant 
S,  and  1.5  percent  of  average  annual 
compensation  times  years  of  service  to 
employees  at  Plant  T.  Under  paragraph  (c)(2) 
of  this  section,  the  plan  may  be  treated  as 
consisting  of  two  component  defined  benefit 
plans,  one  providing  retirement  benehts 
equal  to  1.0  percent  of  average  annual 
compensation  times  years  of  service  to  the 
employees  at  Plant  S,  and  another  providing 
benefits  equal  to  1.5  percent  of  average 
annual  compensation  times  years  of  service 
to  employees  at  Plant  T.  If  each  component 
plan  satisfies  sections  401(a)(4)  and  410(b)  as 
if  it  were  a  separate  plan  under  the  rules  of 
this  paragraph  (c),  then  the  entire  plan 
satisfies  section  401(a)(4). 

Example  2.  (a)  Employer  Y  maintains  Plan 
A,  a  defined  benefit  plan,  for  its  Employees 
M,  N.  O,  P,  Q,  and  R.  Plan  A  provides 
benefits  under  a  uniform  formula  that 
satisfies  the  requirements  of  §  1.401(a)(4)- 
3(b)(2)  and  (b)(3)  before  it  is  amended  on 
February  14, 1994.  The  amendment  provides 
an  early  retirement  window  benefit  that  is  a 
subsidized  optional  form  of  benefit  under 
§1.401(a)(4)-3(b)(2)(iii)  and  that  is  available 
on  the  same  terms  to  all  employees  who 
satisfy  the  eligibility  requirements  for  the 
window.  The  early  retirement  window 
benefit  is  available  only  to  employees  who 
retire  between  June  1, 1994,  and  November 
30, 1994. 

(b)  Assume  that  Employees  M,  N,  and  O 
will  be  eligible  to  receive  the  window  benefit 
by  the  end  of  the  window  period  and 
Employees  P,  Q,  and  R  will  not.  Because 
substantially  all  employees  will  not  satisfy 
the  eligibility  requirements  for  the  early 
retirement  window  benefit  by  the  close  of  the 
early  retirement  window  benefit  period.  Plan 
A  fails  to  satisfy  the  uniform  subsidies 
requirement  of  §  1.401(a)(4)-3(b)(2)(iii).  See 

§  1.401(a)(4)-3(b)(2)(vi),  Sample  6. 

(c)  Under  paragraph  (c)(2)  of  this  section. 
Employees  M,  N,  O,  P,  Q,  and  R  may  be 
grouped  into  two  component  plans,  one 
consisting  of  Employees  M,  N,  and  O  and  all 
their  accruals  and  other  benefits,  rights,  and 
features  under  the  plan  (including  the  early 
retirement  window  benefit),  and  another 
consisting  of  Employees  P,  Q,  and  R,  and  all 
their  accruals  and  other  benefits,  rights,  and 
features  under  the  plan.  Each  of  the 
component  plans  identified  in  this  manner 
satisfies  the  uniform  subsidies  requirement  of 
§  1.401(a)(4)-3(b)(2)(iii),  and  thus  satisfies 

§  1.401(a)(4)-3(b).  if  each  of  these  component 
plans  also  satisfies  section  410(b)  (including, 
if  applicable,  the  reasonable  classification 
requirement  of  §  1.410(b)-4(b))  as  if  it  were 
a  separate  plan  under  the  rules  of  this 
paragraph  (c),  then  the  entire  plan  satisfies 
section  401(a)(4). 

Example  s,  (a)  Employer  Z  maintains  Plan 
B,  a  defined  benefit  plan  with  a  benefit 
formula  that  provides  two  percent  of  average 
annual  compensation  for  each  year  of  service 
up  to  20  to  each  employee.  Assume  that  Plan 
B  would  satisfy  the  fractional  accrual  rule 


safe  harbor  in  §  1.401(a)(4)-3(b)(4),  except 
that  some  employees  accrue  a  portion  of  their 
normal  retirement  benefit  in  the  current  plan 
year  that  is  more  than  one  third  larger  than 
the  portion  of  the  same  benefit  accrued  by 
other  employees  for  the  current  plan  year, 
and  the  plan  therefore  fails  to  satisfy  the  one* 
third-laiger-requirement  of  §  1.401(a)(4)- 
3(b)(4)(i)(C)(l). 

(b)  Employer  Z  restructures  Plan  B  into  two 
plans,  one  covering  employees  with  30  years 
or  less  of  service  at  normal  retirement  age, 
and  the  other  covering  all  other  employees. 
Each  component  plan  would  separately 
satisfy  the  one-third-larger  requirement  of 
S  1.401(a)(4)-3(b)(4)(i)(C)(l)  if  the  only 
employees  taken  into  account  were  those 
employees  included  in  the  component  plan 
in  the  current  plan  year.  Under  paragraph 
(c)(3)(i)  of  this  section  and  §  1.401(a)(4)- 
3(b)(4)(i)(C)(l),  however,  the  component 
plans  do  not  satisfy  the  one-third-larger 
requirement  because  the  safe  harbor 
determination  is  made  taking  into  account 
the  effect  of  the  plan  benefit  formula  on  any 
potential  employee  in  the  component  plan 
(other  than  employees  with  more  than  33 
years  of  service  at  normal  retirement  age), 
and  not  just  those  employees  included  in  the 
component  plan  in  the  current  plan  year. 

§  1.401(aK4>-10  Testing  of  former 
employees. 

(a)  Introduction.  This  section  provides 
rules  for  determining  whether  a  plan 
satisfies  the  nondiscriminatory  amount 
2md  nondiscriminatory  availability 
requirements  of  §  1.401(a)(4)-l(b)(2)  and 
(3),  respectively,  with  respect  to  former 
employees.  (Generally,  this  section  is 
relevant  only  in  the  case  of  benefits 
provided  through  an  amendment  to  the 
plan  effective  in  the  current  plan  year. 
See  the  definitions  of  employee  and 
former  employee  in  §  1.401(a)(4)-12. 

(b)  Nonaiscrimation  in  amount  of 
contributions  or  benefits — (1)  General 
rule.  A  plan  satisfies  §  1.401(a)(4)- 
1(b)(2)  with  respect  to  the  amount  of 
contributions  or  benefits  provided  to 
former  employees  if,  under  all  of  the 
facts  and  circumstances,  the  amount  of 
contributions  or  benefits  provided  to 
former  employees  does  not  discriminate 
significantly  in  favor  of  former  HCIEs. 
For  this  purpose,  contributions  or 
benefits  provided  to  former  employees 
includes  all  contributions  or  benefits 
provided  to  former  employees  or,  at  the 
employer’s  option,  only  those 
contributions  or  benefits  arising  out  of 
the  amendment  providing  the 
contributions  or  benefits.  A  plan  under 
which  no  former  employee  currently 
benefits  (within  the  meaning  of 

§  1.410(b)-3(b))  is  deemed  to  satisfy  this 
paragraph  (b). 

(2)  Permitted  disparity.  Section  401(7) 
and  §  1.401(a)(4)-7  generally  apply  to 
benefits  provided  to  former  employees 
in  the  same  manner  as  those  provisions 
apply  to  employees.  Thus,  for  example. 


for  purposes  of  determining  a  former 
employee’s  cumulative  permitted 
disparity  limit,  the  sum  of  the  former 
employee’s  total  annual  disparity 
fractions  (within  the  meaning  of 
§  1.401(/)-5)  as  an  employee  continues 
to  be  taken  into  account.  However,  the 
permitted  disparity  rate  applicable  to  a 
former  employee  is  determined  under 
§  1.401(/)-3(e)  as  of  the  age  the  former 
employee  commenced  receipt  of 
benefits,  not  as  of  the  date  the  employee 
receives  the  accrual  for  the  current  plan 
year. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (b); 

Example  1.  Employer  X  maintains  a 
section  401(7)  plan.  Plan  A,  that  uses 
maximum  permitted  disparity.  Plan  A  is 
amended  to  increase  the  benefits  of  all  former 
employees  in  pay  status.  The  percentage 
increase  for  each  former  employee  is 
rea.sonably  comparable  to  the  adjustment  in 
social  security  benefits  under  section 
215(i)(2)(A)  of  the  Social  Security  Act  since 
the  former  employee  commenced  receipt  of 
benefits.  Plan  A  does  not  fail  to  satisfy  this 
paragraph  (b)  merely  because  of  the 
amendment. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  amendment 
provides  an  across-the-board  20  percent 
increase  in  benefits  for  ail  former  employees 
in  pay  status.  The  cost  of  living  has  increased 
at  an  average  rate  of  three  percent  in  the  two 
years  preceding  the  amendment,  and  some 
HCEs  have  retired  and  become  former  HCEs 
during  that  period.  Because  this  amendment 
increases  the  disparity  in  the  plan  formula 
beyond  the  maximum  permitted  disparity 
adjusted  for  any  reasonable  approximation  of 
the  increase  in  the  cost  of  living  since  the 
HCEs  retired.  Plan  A  discriminates 
significantly  in  favor  of  former  HCEs,  and 
thus  does  not  satisfy  this  paragraph  (b). 

Example  3.  The  facts  are  the  same  as  in 
Example  1,  except  that  Plan  A  is  only 
amended  to  increase  the  benefits  of  former 
employees  in  pay  status  who  terminated 
employment  with  Employer  X  after  attaining 
early  retirement  age.  The  determination  of 
whether  the  amendment  causes  Plan  A  to  fail 
to  satisfy  this  paragraph  (b)  must  take  into 
account  the  relative  numbers  of  former  HCEs 
and  former  NHCEs  who  have  terminated 
employment  with  Employer  X  after  attaining 
early  retirement  age. 

(c)  Nondiscrimination  in  availability 
of  benefits,  rights,  or  features.  A  plan 
satisfies  section  401(a)(4)  with  respect  to 
the  availability  of  benefits,  rights,  and 
features  provided  to  former  employees  if 
any  change  in  the  availability  of  any 
benefit,  right,  or  feature  to  any  former 
employee  is  applied  in  a  manner  that, 
under  all  of  the  facts  and  circumstances, 
does  not  discriminate  significantly  in 
favor  of  former  HCEs.  For  purposes  of 
demonstrating  that  a  plan  satisfies 
section  401(a)(4)  with  respect  to  the 
availability  of  loans  provided  to  former 
employees,  an  employer  may  treat 


Federal  Register  /  Vol.  58,  No.  7  /  Tuesday,  January  12,  1993  /  Proposed  Rules 


3915 


former  employees  who  are  parties  in 
interest  within  the  meaning  of  section 
3(14)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  as 
employees. 

§  1 .401  (aX4)-1 1  Additional  rules. 

(a)  Introduction.  This  section  provides 
additional  rules  for  determining 
whether  a  plan  satisfies  section 
401(a)(4).  Paragraph  (b)  of  this  section 
provides  rules  for  the  treatment  of  the 
portion  of  an  employee’s  accrued 
benefit  or  account  balance  that  is 
attributable  to  rollovers,  transfers 
between  plans,  and  employee  buybacks. 
Paragraph  (c)  of  this  section  provides 
rules  regarding  vesting.  Paragraph  (d)  of 
this  section  provides  rules  regarding 
service  crediting.  Paragraph  (e)  of  this 
section,  regarding  family  aggregation, 
and  paragraph  (f)  of  this  section, 
regarding  governmental  plans,  are 
reserved.  Paragraph  (g)  of  this  section 
provides  rules  regarding  the  extent  to 
which  retroactive  amendments  may  be 
made  for  purposes  of  section  401(a). 

(b)  Rollovers,  transfers,  and 
buybacks — (1)  Rollovers  and  elective 
transfers.  The  portion  of  an  employee’s 
accrued  benefit  or  account  balance 
under  a  plan  that  is  attributable  to 
rollover  (including  direct  rollover) 
contributions  to  the  plan  that  are 
described  in  section  402(c),  402(e)(6), 
403(a)(4).  403(a)(5),  or  408(d)(3).  or 
elective  transfers  to  the  plan  that  are 
described  in  §  1.411(d)-4,  Q&A-3(b),  is 
not  taken  into  account  in  determining 
whether  the  plan  satisfies  the 
nondiscriminatory  amount  requirement 
of  §  1.401(a)(4)-l(b)(2). 

(2)  Other  transfers.  [Reserved] 

(3)  Employee  buybacks — (i)  Rehired 
employee  buyback  of  previous  service. 
An  employee’s  repayment  to  a  plan  of 
a  prior  distribution  from  the  plan 
(including  reasonable  interest  from  the 
time  of  the  distribution)  that  results  in 
the  restoration  of  the  employee’s 
accrued  benefit  under  the  plan  (or  the 
service  associated  with  that  accrued 
benefit)  that  would  otherwise  be 
disregarded  in  determining  the 
employee’s  accrued  benefit  in 
accordance  with  section  411  on  account 
of  the  distribution  is  not  treated  as  an 
employee  contribution  for  purposes  of 
§§  1  401(a)(4)-l  through  1.401(a)(4)-13. 

(ii)  Make-up  of  missed  employee 
contributions.  If  a  contributory  DB  plan 
gives  all  employees  who  did  not  make 
employee  contributions  for  a  prior 
period  the  right  to  make  the  missed 
contributions  at  a  later  date  (including 
reasonable  interest  from  the  time  of  the 
missed  contributions)  and,  once  the 
contributions  have  been  made, 
determines  benefits  under  the  plan  by 


treating  the  employee  contributions 
(excluding  the  interest)  as  if  they  were 
actually  made  during  that  prior  period, 
then  those  contributions  must  satisfy 
§  1.401(a)(4)-6(c)  as  if  they  were 
employee  contributions  actually  made 
during  that  prior  period.  Thus,  for 
example  §  1.401(a)(4)-6(c)(2)  is  not 
satisfied  for  the  current  plan  year  if  the 
employee  contribution  rate  (within  the 
meaning  of  §  1.401(a)(4)-6(b)(2)(ii)(A) 
but  determined  without  regard  to  the 
interest)  for  the  employees  making  up 
missed  contributions  is  different  &an 
the  employee  contribution  rate 
applicable  to  other  employees  diiring 
the  prior  period.  The  rule  in  this 
paragraph  (b)(3)(ii)  may  be  extended  to 
employees  who  did  not  make  employee 
contributions  for  a  period  of  service  that 
is  or  would  otherwise  have  been 
credited  under  the  plan  and  that 
preceded  their  participation  in  the  plan. 

(c)  Vesting — (1)  General  rule.  A  plan 
satisfies  this  paragraph  (c)  if  the  manner 
in  which  employees  vest  in  their 
accrued  benefits  under  the  plan  does 
not  discriminate  in  favor  of  HCEs. 
Whether  the  manner  in  which 
employees  vest  in  their  accrued  benefits 
under  a  plan  discriminates  in  favor  of 
HCEs  is  determined  under  this 
paragraph  (c)  based  on  all  of  the 
relevant  facts  and  circumstances,  taking 
into  account  any  relevant  provisions  of 
sections  401(a)(5)(E),  411(a)(10). 
411(d)(1),  411(d)(2).  411(d)(3).  411(e), 
and  420(c)(2),  and  taking  into  account 
any  plan  provisions  that  affect  the 
nonforfeitability  of  employees’  accrued 
benefits  (e.g.,  plan  provisions  regarding 
suspension  of  benefits  permitted  under 
,  section  411(a)(3)(B)),  other  than  the 
method  of  crediting  years  of  service  for 
purposes  of  applying  the  vesting 
schedule  provided  in  the  plan. 

(2)  Deemed  equivalence  of  statutory 
vesting  schedules.  For  purposes  of  this 
paragraph  (c),  the  manner  in  which 
employees  vest  in  their  accrued  benefits 
under  the  vesting  schedules  in  section 
411(a)(2)  (A)  and  (B)  are  treated  as 
equivalent  to  one  another,  and  the 
manner  in  which  employees  vest  in 
their  accrued  benefits  under  the  vesting 
schedules  in  section  416(b)(1)  (A)  and 
(B)  are  treated  as  equivalent  to  one 
another. 

(3)  Safe  harbor  for  vesting  schedules. 
The  manner  in  which  employees  vest  in 
their  accrued  benefits  under  a  plan  does 
not  discriminate  in  favor  of  HCEs  if  each 
combination  of  plan  provisions  that 
affect  the  nonforfeitability  of  any 
employee’s  accrued  benefit  would 
satisfy  the  nondiscriminatory 
availability  requirements  of 

§  1.401(a)(4)— 4  if  that  combination  were 
another  right  or  feature. 


(4)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (c): 

Example  1.  Plan  A  provides  the  six-year 
graded  vesting  schedule  described  in  section 
416(b)(1)(B).  in  1996,  Plan  A  is  amended  to 
provide  the  five-year  vesting  schedule 
described  in  section  411(a)(2)(A).  To  comply 
with  section  411(a)(10)(B),  the  plan 
amendment  also  provides  that  all  employees 
with  at  least  three  years  of  service  may  elect 
to  retain  the  prior  vesting  schedule.  The 
manner  in  which  employees  vest  in  their 
accrued  benefits  under  Plan  A  does  not 
discriminate  in  favor  of  HCEs  merely  because 
the  prior  vesting  schedule  continues  to  apply 
to  the  accrued  benefits  of  electing  employees, 
even  if,  at  the  time  of  the  election  or  in  fiiture 
years,  the  prior  vesting  schedule  applies  only 
to  a  group  of  employees  that  does  not  satisfy 
section  410(b). 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that,  for  administrative 
convenience  in  complying  with  section 
411(a)(10)(B),  the  plan  amendment 
automatically  provides  all  employees 
employed  on  the  date  of  the  amendment  with 
the  hi^er  of  the  nonfOTfeitable  percentages 
determined  under  either  schedule.  The 
manner  in  which  employees  vest  in  their 
accrued  benefits  under  Plan  A  does  not 
discriminate  in  favor  of  HCEs  merely 
because,  for  administrative  convenience  in 
complying  with  section  411(a)(10),  the 
amendment  exceeds  the  requirements  of 
section  411(a)(10).  The  result  would  be  the 
same  if  the  plan  amendment  automatically 
provided  the  higher  of  the  nonforfeitable 
percentages  only  to  those  employees  with  at 
least  three  years  of  service. 

Example  3.  (a)  Employer  Y  maintains  Plan 
B  covering  all  of  its  employees.  On  January 
1, 1996,  Employer  Y  sells  Division  M  to 
Employer  Z,  and  all  the  employees  in 
Division  M  become  employees  of  Employer 
Z.  Employer  Y  obtains  a  determination  letter 
that  the  resulting  cessation  of  participation 
by  these  employees  in  Plan  B  constitutes  a 
partial  termination.  Therefore,  in  order  to 
satisfy  section  411(dK3),  Plan  B  fully  vests 
the  accrued  benefit  of  each  of  the  employees 
of  Division  M  whose  participation  in  Plan  B 
ceased  as  a  result  of  the  sale  on  January  1, 
1996. 

(b)  The  manner  in  which  employees  vest 
in  their  accru^  benefits  under  Plan  B  does 
not  discriminate  in  favor  of  HCEs  merely 
because,  in  order  to  satisfy  section  411(d)(3), 
the  accrued  benefits  of  all  employees  affected 
by  the  partial  termination  become  fully 
vested.  This  is  true  even  if  the  afiected  group 
of  employees  does  not  satisfy  section  410(b). 

Example  4.  (a)  The  facts  are  the  same  as  in 
Example  3,  except  that  Employer  Y  does  not 
obtain  a  determination  letter  that  the  sale  of 
Division  M  to  Employer  Z  will  cause  a  partial 
termination.  Instead,  based  on  its  reasonable 
belief  that  the  sale  will  cause  a  partial 
termination,  and  in  order  to  ensure  that  Plan 
B  will  satisfy  section.411(d)(3).  Employer  Y 
amends  Plan  B  to  vest  fully  the  accrued 
benefit  on  January  1, 1996  of  each  of  the 
employees  it  reasonably  believes  to  be  an 
affected  employee. 

(b)  The  manner  in  which  employees  vest 
in  their  accrued  benefits  under  Plan  B  does 
not  discriminate  in  favor  of  HCEs  merely 
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because,  based  on  Employer  Y’s  reasonable 
belief  that  the  sale  will  cause  a  partial 
termination,  Plan  B  is  amended  to  vest  fully 
the  accrued  benehts  of  each  of  the  employees 
it  reasonably  believes  to  be  an  affected 
employee. 

(d)  Service-crediting  rules — (1) 
Overview — (i)  In  general,  A  plan  does 
not  satisfy  this  paragraph  (d)  with 
respect  to  the  manner  in  which  service 
is  credited  under  the  plan  unless  the 
plan  satisfies  paragraph  (d)(2)  of  this 
section.  Paragraph  (d)(3)  of  this  section 
provides  rules  for  determining  whether 
service  other  than  actual  service  with 
the  employer  may  be  taken  into  account 
in  determining  whether  a  plan  satisfies 
§  1.401(a)(4)-l(b)(2)  or  (b)(3).  The  rules 
of  this  paragraph  (d)  apply  separately  to 
service  credited  under  a  plan  for  each 
different  purpose  under  the  plan, 
including,  but  not  limited  to: 
application  of  the  benefit  formula 
(benefit  service),  application  of  the 
accrual  method  (accrual  service), 
application  of  the  vesting  schedule 
(vesting  service),  entitlement  to  benefits, 
rights  and  features  (entitlement  service), 
and  application  of  the  requirements  for 
eligibility  to  participate  in  the  plan 
(eligibility  service). 

(ii)  Special  rule  for  pre-effective  date 
service.  A  plan  is  deemed  to  satisfy  this 
paragraph  (d)  with  respect  to  service 
credited  for  periods  prior  to  the  effective 
date  applicable  to  the  plan  under 
§  1.401(a)(4)-13  (a)  or  (b)  under  a  plan 
provision  adopted  and  in  effect  as  of 
February  11, 1993  (and  any  such  service 
may  be  taken  into  account  for  purposes 
of  satisfying  §  1.401(a)(4)-l  (b)(2)  or 
(b)(3)),  if  the  plan  satisfied  the 
applicable  nondiscrimination 
requirements  with  respect  to  the 
services  that  were  in  effect  for  all 
relevant  periods  prior  to  the  applicable 
effective  date. 

(2)  Manner  of  crediting  service — (i) 
General  rule.  A  plan  satisfies  this 
paragraph  (d)(2)  if,  on  the  basis  of  all  of 
the  relevant  facts  and  circumstances,  the 
manner  in  which  employees’  service  is 
credited  for  all  purposes  under  the  plan 
does  not  discriminate  in  favor  of  NCEs. 

(ii)  Equivalent  service-crediting 
methods.  For  purposes  of  this  paragraph 
(d)(2),  a  service-crediting  method  used 
for  a  specified  piupose  that  is  based  on 
hours  of  service,  as  provided  in  29  CFR 
2530.200b-2,  and  a  service-crediting 
method  used  for  the  same  purpose  that 
is  based  on  one  of  the  equivalences  set 
forth  in  29  CFR  2530.200b-3,  are  treated 
as  equivalent  if  the  service-crediting 
methods  are  otherwise  the  same. 

(iii)  Safe  harbor  for  service-crediting. 
The  manner  in  which  service  is  credited 
under  a  plan  for  a  specified  purpose 
satisfies  this  paragraph*  (d)(2)  if  each 


combination  of  service-crediting 
provisions  applied  for  that  purpose 
would  satisfy  the  nondiscriminatory 
availability  requirements  of 
§  1.401(a)(4)-4  if  that  combination  were 
another  right  or  feature. 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  in  this 
paragraph  (d)(2): 

Example  1.  (a)  Plan  A  covers  both  salaried 
employees  and  hourly  employees.  All  of  the 
HC^  in  Plan  A  are  salaried  employees.  For 
administrative  convenience,  salaried 
employees  in  Plan  A  (none  of  whom  are  part- 
time)  have  their  years  of  service  calculated  in 
accordance  with  the  elapsed  time  provisions 
in  §  l,410(a)-7.  Hourly  employees  in  Plan  A 
(most  of  whom  are  schedule  to  work  2,000 
hours  in  a  year)  have  their  hours  of  service 
calculated  in  accordance  with  29  CFR 
2530.200b-2  and  are  credited  with  a  year  of 
service  for  each  plan  year  in  which  they 
complete  1,000  hours  of  service. 

(b)  Plan  A  does  not  fail  to  satisfy  this 
paragraph  (d)(2)  merely  because  different 
service-crediting  provisions  are  applied  to 
salaried  and  hourly  employees  for 
administrative  convenience.  The  service¬ 
crediting  provisions  for  hourly  employees  in 
Plan  A  are  reasonably  comparable  to  the 
service-crediting  provisions  for  salaried 
employees.  This  is  because  the  amount  of 
service  credited  to  hourly  employees  who 
complete  fewer  than  1,000  hours  of  service 
before  termination  of  employment  (i.e.,  quit, 
retirement,  discharge,  or  death)  during  the 
plan  year  (and  are  treated  less  fevorably  than 
the  salaried  employees  with  the  same  period 
of  employment  during  the  plan  year)  is 
balanced  by  the  amount  of  service  credited 
to  hourly  employees  who  complete  more 
than  1,000  hours  of  service  before 
termination  of  employment  during  the  plan 
year  (who  are  treated  more  favorably  than  the 
salaried  employees  with  the  same  period  of 
employment  during  the  plan  year). 

Example  2.  (a)  The  facts  are  the  same  as  in 
Example  1,  except  Plan  A  requires  hourly 
employees  to  complete  2,000  hours  of  service 
in  order  to  be  credited  with  a  full  year  of 
service,  with  a  pro  rata  reduction  for  hourly 
employees  who  complete  fewer  than  2,000 
hours  of  service. 

(b)  Plan  A  does  not  fail  to  satisfy  this 
paragraph  (d)(2)  merely  because  different 
service-crediting  provisions  are  applied  to 
salaried  and  hourly  employees  for 
administrative  convenience.  The  service- 
crediting  provisions  for  hourly  employees  in 
Plan  A  are  reasonably  comparable  to  the 
service-crediting  provisions  for  salaried 
employees.  This  is  because  the  amount  of 
service  credited  to  hourly  employees  whose 
employment  terminates  (i.e.,  quit,  retire,  are 
discharged,  or  die)  during  the  plan  year  is 
reasonably  comparable  to  the  amount  of 
service  credited  to  salaried  employees  whose 
employment  is  terminated  during  the  plan 
year  with  the  same  period  of  employment 
during  the  plan  year. 

(3)  Service-crediting  period — (i) 
Limitation  on  service  taken  into 
account — (A)  General  rule.  Except  as 
otherwise  provided  in  this  paragraph 


(d)(3),  service  for  periods  in  which  an 
employee  does  not  perform  services  as 
an  employee  of  the  employer  or  in 
which  the  employee  did  not  participate 
in  the  plan  may  not  be  taken  into 
account  in  determining  whether  the 
plan  satisfies  §  1.401(a)(4)-l  (b)(2)  and 
(b)(3).  In  addition,  in  determining 
whether  a  plan  satisfies  §  1.401(a)(4)-l 
(b)(2)  and  (b)(3),  no  more  than  one  year 
of  service  may  be  taken  into  accoimt 
with  respect  to  any  12-consecutive- 
month  period  (with  adjustments  for 
shorter  periods,  if  appropriate)  unless 
the  additional  service  is  required  to  be 
credited  under  section  410  or  411, 
whichever  is  applicable. 

(B)  Past  service.  Notwithstanding 
paragraph  (d)(3)(i)(A)  of  this  section, 
service  for  periods  in  which  an 
employee  did  not  participate  in  a  plan, 
but  in  which  the  employee  would  have 
participated  in  the  plan  but  for  the  fact 
that  the  plan  (or  the  plan  amendment 
extending  coverage  to  the  employee) 
was  not  in  existence  during  that  period, 
may  be  taken  into  account  in 
determining  whether  the  plan  satisfies 
§  1.401(a)(4)-l  (b)(2)  and  (b)(3).  This  is 
because  service  for  such  periods 
generally  would  have  been  credited  for 
the  employee  but  for  the  timing  of  the 
plan  establishment  or  amendment,  and 
the  timing  of  the  plan  establishment  or 
amendment  must  satisfy  §  1.401(a)(4)- 
5(a). 

(C)  Pre-participation  and  imputed 
service.  Notwithstanding  paragraph 
(d)(3)(i)(A)  of  this  section,  to  the  extent 
that  a  plan  treats  pre-participation 
service  and  imputed  service  as  actual 
service  with  the  employer,  such  service 
may  be  taken  into  account  in 
determining  whether  the  plan  satisfies 
§  1.401(a)(4)-l  (b)(2)  and  (b)(3)  if  the 
service  satisfies  each  of  the 
requirements  in  paragraph  (d)(3)(iii)  of 
this  section  and,  in  the  case  of  imputed 
service,  applies  the  additional  rules  in 
paragraph  (d)(3)(iv)  of  this  section. 

(D)  Additional  limitations  on  service¬ 
crediting  in  the  case  of  certain  offsets. 
Notwithstanding  paragraph  (d)(3)(i)  (B) 
and  (C)  of  this  section,  if  a  plan  credits 
benefit  service  or  accrual  service  under 
paragraph  (d)(3)(i)  (B)  or  (C)  of  this 
section  for  a  period  before  an  employee 
becomes  a  participant  in  the  plan,  but 
offsets  the  benefits  determined  mider 
the  plan  by  benefits  under  another  plan 
(whether  or  not  qualified  or  terminated) 
that  are  attributable  to  the  same  period 
for  which  that  ser/ice  is  credited,  then 
that  service  may  not  be  taken  into 
account  for  purposes  of  determining 
whether  the  first  plan  satisfies 

§  1.401(a)(4)-l  (b)(2)  or  (b)(3)  unless  the 
offset  provision  applies  on  the  same 
basis  to  all  similarly-situated  employees 
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(within  the  meaning  of  paragraph 
(d)(3)(iii)(A)  of  this  section). 

(ii)  Definitions — (A)  Pre-participation 
service.  For  purposes  of  this  section, 
pre-participation  service  includes  all 
years  of  service  credited  under  a  plan 
for  years  of  service  with  the  employee 
or  a  prior  employer  for  periods  before 
the  employee  commenced  or 
recommenced  participation  in  the  plan 
(other  than  the  service  described  in 
paragraph  (d)(3)(i)(B)  of  this  section). 

(B)  Imputed  service.  For  purposes  of 
this  section,  imputed  service  includes 
any  service  credited  for  periods  after  an 
employee  has  commenced  participation 
in  a  plan  while  the  employee  is  not 
performing  services  as  an  employee  for 
the  employer  (including  a  period  in 
which  the  employee  performs  services 
for  another  employer,  e.g.,  a  joint 
venture),  or  while  the  employee  has  a 
reduced  work  schedule  and  would  not 
otherwise  be  credited  with  service  at  the 
level  being  credited  under  the  general 
terms  of  the  plan. 

(iii)  Requirements  for  pre¬ 
participation  and  imputed  service — (A) 
Provision  applied  to  all  similarly- 
situated  employees — (1)  General  rule.  A 
plan  provision  crediting  pre¬ 
participation  service  or  imputed  service 
to  any  HCE  must  apply  on  the  same 
terms  to  all  similarly-situated  NHCEs. 
Whether  two  employees  are  similarly 
situated  for  this  purpose  must  be 
determined  based  on  reasonable 
business  criteria,  generally  taking  into 
account  only  the  circumstances 
resulting  in  the  employees  being 
covered  under  the  plan  or  being  granted 
imputed  service  and  on  the  situation  of 
the  employees  (e.g.,  the  plan  in  which 
the  employees  benefit  or  the  employer 
by  which  they  are  employed)  during  the 
period  for  which  the  pre-participation 
service  or  imputed  service  is  credited. 
For  example,  employees  who  enter  a 
plan  as  a  result  of  a  particular  merger 
and  who  participated  in  the  same  plan 
of  a  prior  employer  are  generally 
similarly  situated.  As  another  example, 
employees  who  are  tremsferred  to 
different  joint  ventures  or  different 
spun-off  divisions  are  generally  not 
similarly  situated. 

(2)  Examples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(d)(3)(iii)(A): 

Example  1.  Employer  X  maintains  defined 
benefit  Plans  A  and  B  and  defined 
contribution  Plan  C  Plan  A  covers  all 
employees  who  work  at  the  headquarters  of 
Employer  X.  Plan  B  covers  some  employees 
In  Division  M  of  Employer  X,  and  Plan  C 
covers  the  other  employees  of  Division  M. 
Plans  B  and  C  have  not  been  aggregated  for 
purposes  of  satisfying  section  401(a)(4)  or 
410(b)  for  the  period  for  which  service  is 


being  credited.  Plan  A  provides  that, 
whenever  an  employee  covered  by  Plan  B 
transfers  from  Division  M  to  the 
headquarters,  the  employee’s  service  credited 
under  Plan  B  is  credited  under  Plan  A,  and 
the  employee’s  benefit  under  Plan  A  is  offset 
by  the  employee's  benefit  under  Plan  B. ' 
However,  Plan  A  provides  for  no  similar 
recognition  of  service  or  offset  for  employees 
covered  by  Plan  C  who  transfer  from  Division 
M  to  the  headquarters.  Plan  A  does  not  fall 
to  satisfy  this  paragraph  (d)(3)(iii)(A)  merely 
because  it  credits  service  for  employees 
transferring  from  Plan  B  but  not  from  Plan  C, 
because  it  is  reasonable  to  treat  employees 
participating  in  different  plans  that  have  not 
been  aggregated  as  not  being  similarly 
situated. 

Example  2.  The  foots  are  the  same  as  in 
Example  1,  except  that  Employer  X  acquires 
two  trades  or  businesses  from  different 
employers.  Employees  of  the  acquired  trades 
or  businesses  b^ome  employees  of  Division 
M  and  b^me  covered  by  Plan  B.  In 
addition.  Plan  B  is  amended  to  credit  service 
with  one  of  the  trades  or  businesses  but  not 
the  other.  Plan  B  does  not  fail  to  satisfy  this 
paragraph  (d)(3)(iii)(A)  merely  because  it 
credits  service  for  one  acquired  trade  or 
business  but  not  another,  because  it  is 
reasonable  to  treat  employees  of  one  acquired 
trade  or  business  as  not  similarly  situated  to 
employees  of  another  acquired  trade  or 
business. 

(B)  Legitimate  business  reason — (1) 
General  rule.  There  must  be  a  legitimate 
business  reason,  based  on  all  the 
relevant  facts  and  circumstances,  for  a 
plan  to  credit  imputed  service  or  for  a 
plan  to  credit  pre-participation  service 
for  a  period  of  service  with  another 
empWer. 

(2)  Relevant  facts- and  circumstances 
when  crediting  service  with  another 
employer.  The  following  are  examples 
of  relevant  facts  and  circumstances  for 
determining  whether  a  legitimate 
business  reason  exists  for  a  plan  to 
credit  pre-participation  or  imputed 
service  for  a  p>eriod  of  service  with 
another  employer  as  service  with  the 
employer;  whether  one  employer  has  a 
significant  ownership,  control,  or 
similar  interest  in,  or  relationship  with, 
the  other  employer  (though  not  enough 
to  cause  the  two  employers  to  be  treated 
as  a  single  employer  under  section  414); 
whether  the  two  employers  share 
interrelated  business  operations; 
whether  the  employers  maintain  the 
same  multiple-employer  plan;  whether 
the  employers  share  similar  attributes, 
such  as  operation  in  the  same  industry 
or  the  same  geographic  area;  and 
whether  the  employees  are  an  acquired 
group  of  employees  or  the  employees 
became  employed  by  the  other  employer 
in  a  transaction  between  the  two 
employers  that  was  a  stock  or  asset 
acquisition,  merger,  or  other  similar 
transaction  involving  a  change  in  the 
employer  of  the  employees  of  a  trade  or 


business.  Other  factors  may  also  be 
relevant  for  this  purpose,  such  as  the 
plan’s  treatment  of  service  with  other 
employers  with  which  the  employer  has 
a  similar  relationship  and  the  type  of 
service  being  credited  (e.g.,  vesting 
service  as  compared  to  benefit  service  or 
accrual  service).  A  legitimate  business 
reason  is  deemed  to  exist  for  a  plan  to 
credit  military  service  as  service  with 
the  employer. 

(5)  Samples.  The  following  examples 
illustrate  the  rules  in  this  paragraph 
(d)(3)(iii){b): 

Example  1.  Twenty  unrelated  employers 
jointly  sponsor  a  multiple-employer  plan  that 
covers  all  employees  of  the  employers.  From 
time  to  time,  employees  transfer  employment 
among  the  employers.  There  is  a  legitimate 
business  reason  for  a  disaggregated  portion  of 
the  plan  that  benefits  the  employees  of  one 
of  the  employers  to  treat  service  with  any  of 
the  other  employers  as  service  with  the 
employer. 

Example  2.  Employer  X  owns  20  percent 
of  the  outstanding  stock  of  Employer  Y.  Prom 
time  to  time,  em^oyees  transfer  i^m 
Employer  X  to  Employer  Y  at  the  request  of 
Employer  X.  Employer  X  maintains  defined 
benefit  Plan  A.  Plan  A  provides  that  years  of 
service  include  an  employee’s  years  of 
service  with  Employer  Y.  There  is  a 
legitimate  business  reason  for  Plan  A  to 
credit  service  with  Employer  Y  because 
Employer  X,  through  its  20-percent 
ownership  interest,  benefits  from  the  service 
that  the  transferred  employees  provide  to 
Employer  Y. 

Sample  3.  Employer  Z  manufacturers 
widgets  and  belongs  to  the  National  Widget 
Manufacturers’  Association.  From  time  to 
time,  Employer  Z  hires  employees  from  other 
widget  manufactruers.  Employer  Z  maintains 
a  defined  benefit  plan.  Plan  B,  which  credits 
pre-participation  service  for  periods  of 
service  with  all  other  members  of  the 
Association  located  in  the  western  half  of  the 
United  States  as  service  with  Employer  Z. 
There  is  a  legitimate  business  reason  for  Plan 
B  to  treat  service  with  other  members  of  the 
Association  as  service  with  Employer  Z. 

(C)  No  significant  discrimation — (1) 
General  rule.  Based  on  all  of  the 
relevant  facts  and  circumstances,  a  plan 
provision  crediting  pre-participation  or 
imputed  service  must  not  be  design  or 
in  operation  discriminate  significantly 
in  favor  of  HCEs. 

(2)  Relevant  facts  and  circumstances. 
Tlie  following  are  examples  of  relevant 
facts  and  circumstances  for  determining 
whether  a  plan  provision  crediting  pre¬ 
participation  or  imputed  service 
discriminates  significantly  in  favor  of 
HCEs:  whether  the  service  credit  does 
not  duplicate  benefits  but  merely  makes 
an  employee  whole  (i.e.,  prevents  the 
employee  from  being  disadvantaged 
with  respect  to  benefit  by  a  change  in 
job  or  employer  or  provides  the 
employee  with  the  benefits  comparable 
to  those  of  other  employees);  the  degree 
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of  business  ties  between  the  current 
emplojrer  and  the  prior  employer,  such 
as  the  degree  of  ownership  interest  or 
other  affiliation:  the  degree  of  excess 
coverage  under  section  401(b)  of  NHCEs 
for  the  plan  crediting  the  service,  taking 
into  account  employees  who  are 
credited  with  pre-parjicipation  service: 
whether  the  other  employer  maintains  a 
qualified  plan  for  its  employees:  the 
existence  of  reciprocal  service  undw 
other  plans  of  the  employer  or  the  prior 
empk^rer:  the  curcumsfoncres  undertying 
the  employee’s  transfer  into  the  group  of 
employees  covered  by  the  plan:  the  t3rpe 
of  service  being  credited:  and  the 
relative  numha  of  employees  other  than 
five-percent  owners  or  the  most  highly- 
paid  HCEs  of  the  employer  who  are 
being  credited  with  pre-participation  or 
imputed  service.  The  relative  number 
referred  to  in  the  last  factor  is 
determined  taking  into  account  all 
employees  who  have  bemi  over  time,  or 
are  reasonably  expected  to  be  in  the 
future,  credited  with  such  service. 

( J)  Examples.  The  follovving  examples 
illustrate  the  rules  in  this  paragraph 
(d)(3)(iii)(C).  It  is  assumed  that  facts  not 
described  in  an  example  do  not.  in  the 
aggr^ate,  suggest  that  the  relevant  plan 
provision  either  does  or  does  not 
discriminate  significantly  in  favor  of 
HCEs. 

Example  1.  (a)  Employer  W  maintains 
deHned  benefit  Plans  A  and  B.  Plan  A  covers 
all  employees  who  work  at  the  headquarters 
of  Em^oyer  W.  Plan  B  covers  all  employees 
of  Division  M  of  Employer  W.  Plan  A 
provides  that,  whenever  an  employee 
transfers  from  division  M  to  the 
headquarters,  the  employee’s  service  credited 
under  Plan  B  is  credited  under  Plan  A.  and 
the  employee’s  benefit  under  Plan  A  is  offset 
by  the  em^oyee’s  benefit  under  Plan  B. 
Employees,  including  a  meaningful  number 
of  NHCEs,  are  periodically  transferred  from 
Division  M  to  the  headquarters  of  Employer 
W  for  bona  fide  business  reasons. 

(b)  The  Plan  A  provision  crediting  service 
under  Plan  B  does  not  discriminate 
significantly  in  favor  of  HCEs.  The  provision 
is  designed  only  to  prevent  employees  from 
being  disadvantaged  by  being  transferred 
from  Division  M  to  the  headquarters,  and  a 
meaningful  number  of  NHCEs  can  be 
expected  to  benefit  from  it. 

Example  2.  (a)  The  facts  are  the  same  as  in 
Example  1,  except  that  the  only  employees 
transferred  from  Division  M  to  the 
headquarters  of  Employer  W  are  HCEs  (but 
not  the  most  highly-paid  HCEs  of  Employer 
W). 

(b)  Employer  W  determines  that  Plan  A 
would  have  satisfied  sections  401(a)(4)  and 
410(b)  for  the  period  for  which  the 
transferred  employees  are  being  credited 
with  preparticipation  service  had  the 
employees  participated  in  Plan  A  during  that 
period.  This  detennination  is  based  on  test 
results  under  sections  401(aK4)  and  410(b) 
for  the  current  year,  taking  into  account 


significant  demographic  changes  over  this 
period. 

(c)  The  Plan  A  provision  crediting  service 
under  Plan  B  does  not  significantly 
discriminate  in  fevor  of  HCEs  in  the  current 
year.  This  conclusion  is  based  on  the  bet  that 
the  circumstances  underiying  the  transfers 
indicate  that  they  were  n^e  for  bona  fide 
business  reasons,  that  Plan  A  would  have 
satisfied  sections  401(aK4)  and  410(b)  had 
the  transferred  Nnployees  participated  in 
Plan  A  during  the  period  for  which  the  pre¬ 
participation  service  is  cre<fited,  and  that  the 
tiansfened  employees  are  not  the  most 
highly-paid  HCEs  of  Employer  W. 

Example  3.  (a)  The  fects  are  the  same  as  in 
Exampie  1,  except  that  the  only  employee 
who  is  transferr^  from  Division  M  to  the 
headquarters  of  Employer  W  is  Employee  P, 
who  is  among  the  most  bighly-paui  HCEs  of 
Employer  W.  Plan  A  provides  an  unreduced 
early  retirement  benefit  at  age  55  for 
employees  with  20  years  of  service,  but  Plan 
B’s  early  retirement  bmefits  are  not 
subsidized.  Employee  P  is  transferred  to  the 
headquarters  with  20  years  of  service 
credited  under  Plan  B  and  shortly  before 
attainment  of  age  55.  Employee  P  is  expected 
to  retire  upon  reaching  age  55. 

(b)  The  Plan  A  provisioncrediting  service 
undCT  Plan  B  discriminates  significantly  in 
frivor  of  HCEs  in  the  year  of  the  transfer.  This 
is  because  the  circuinstances  underlying  this 
transfer  (i.e.,  its  occurrence  shortly  before 
Employee  P’s  expected  retirement  and  the 
feet  that  the  transfer  significantly  increased 
Employee  P’s  early  retirement  benefits) 
indicate  the  Employee  P  was  transferred  to 
the  headquarters  primarily  to  obtain  the 
higher  pension  benefits  provided  under  Plan 
A. 

(c)  Because  of  this  conclusion,  the  pre¬ 
participation  service  credited  to  Employee  P 
cannot  be  taken  into  account  in  determining 
whether  Plan  A  satisfies  §  1.401(aH4)-ltb)(2) 
and  (bX3).  Thus,  if  Plan  A  credits  the  service, 
it  cannot  be  a  safe  harbor  plan  because  the 
benefit  formula  will  take  into  account  service 
that  may  not  be  taken  into  account  under  this 
paragraph  (dK3).  In  addition.  Employee  P’s 
accrual  rates  under  the  general  test  in 

§  1.401(a)(4)— 3(c)  are  likely  to  be  higher  than 
those  of  other  employees  because,  while  the 
pre-participation  service  may  be  used  to 
determine  Employee  P’s  benefits  under  Man 
A,  the  service  must  be  disregarded  in 
determining  Employee  P’s  testing  service. 
Also,  if  Employee  P’s  pre-participation 
service  is  used  in  determining  Employee  P’s 
entitlement  to  a  benefit,  right,  or  feature 
under  Plan  A.  the  fact  that  the  service  must 
be  disregarded  in  determining  Employee  P’s 
entitlement  service  for  purposes  of 
§  1.401(a)(4)-4  may  cause  the  benefit,  right, 
or  feature  to  be  treated  as  a  separate  benefit, 
right,  or  feature  that  is  currently  available 
only  to  Employee  P. 

Sample  4.  (a)  Employer  X  manufactures 
widgets  and  belongs  to  the  National  Widget 
Manufecturers’  Association.  Each  member  of 
the  Association  maintains  a  defined  benefit 
plan  that  credits  pre-participation  service  for 
periods  of  service  with  other  members  and 
offsets  benefits  under  the  plan  by  benefits 
under  the  plans  of  the  other  mranb^is. 
Employer  X  maintains  defined  benefit  Plan 


C  Employer  X  periodically  hires  employees 
fiom  other  widget  manufacturers  who  are  not 
among  its  most  highly-paid  HCEs.  In  1997, 
however,  the  only  employee  hired  by 
Employer  X  from  anotoer  member  of  the 
Association  is  Employee  Q.  who  is  among 
Employer  X’s  most  highly-paid  HCEs. 
Employee  Q  receives  pre-participation 
service  credit  in  acco^nce  with  the  terms 
of  Plan  C.  Some  of  the  plans  maintained  by 
other  members  of  the  Association  credited 
pre-participation  service  to  NHCEs  for  the 
same  peric^  for  which  the  pre-participation 
service  is  credited  to  Employee  Q. 

(b)  The  provision  of  Plan  C  crediting  pre¬ 
participation  service  with  other  memben  of 
the  Association  does  not  discriminate 
significantly  in  1997,  despite  the  fact  that  the 
only  employee  who  received  pre¬ 
participation  service  credit  under  the 
provision  in  that  year  was  among  the  most 
highly-paid  HCEs  of  Employer  X.  This 
conclusion  is  based  on  the  relative  number 
of  employees  other  than  Employer  X’s  most 
highly-paid  HCEs  who  have  been  credited  in 
the  past,  or  are  reasonably  expected  to  be 
credited  in  the  future,  with  pre-participatioa 
service  for  periods  of  service  with  other 
members  of  the  Association,  and  the  fact  that 
other  employees  who  are  NHCEs  are  being 
credited  with  pre-participation  sravice  under 
a  reciprocal  agreement. 

Example  5.  Employer  Y  owns  79  percent 
of  the  outstanding  stock  of  Employer  Z.  From 
time  to  time,  employees  transfer  from 
Employer  Y  to  Employer  Z  at  the  request  of 
Employer  Y.  The  only  emplo3me8  who  have 
ever  bmn  transferred  are  Employw  Y 
maintains  a  defined  benefit  plan.  Plan  D. 
which  credits  employees  transferred  to 
Employer  Z  with  imputed  benefit  and  accrual 
service  while  employed  by  Employer  Z. 
Employer  Z  maintains  no  qualified  plan.  Plan 
D  would  fail  either  section  401(aK4)  or 
section  410(b)  in  the  current  plan  year  if  the 
portion  of  Plan  D  covering  the  transferred 
employees  were  treated  as  maintained  by 
Employer  Z.  The  Plan  D  provision  editing 
imput^  benefit  and  accrual  service  to 
employees  transferred  to  Employer  Z 
significantly  discriminates  in  favor  of  HCEs 
in  the  current  plan  year. 

Example  6.  The  f^s  are  the  same  as  in 
Example  5,  except  that  Plan  D  credits  the 
individuals  who  transfer  to  Employer  Z  only 
with  imputed  vesting  and  entitlement 
service.  The  Plan  D  provision  crediting 
imputed  vesting  and  entitlement  service  to 
individuals  transferred  to  Employer  Z  does 
not  significantly  discriminate  in  favor  of 
HCEs  in  the  current  plan  year,  because  there 
is  less  potential  for  discrimination  when  the 
only  types  of  service  being  imputed  are 
vesting  and  entitlement  service. 

(iv)  Additional  rules  for  imputed 
service — (A)  Legitimate  business  reasons 
for  crediting  imputed  service — (I) 
General  rule.  A  iegitimatu  business 
reason  does  not  exist  for  a  plan  to 
impute  service  after  an  individual  has 
permanently  ceased  to  perform  services 
as  an  employee  (within  the  meaning  of 
§  1.410(b)-9)  for  the  employer 
maintaining  the  plan.  i.e..  is  not 
expected  to  resume  performing  services 
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.IS  an  employee  for  the  employer.  The 
preceeding  sentence  does  not  apply  in 
the  case  of  an  individual  who  is  not 
performing  services  for  the  employer 
because  of  disability  or  is  performing 
services  for  another  employer  under  an 
arrangement  (such  as  a  transfer  of  the 
employee  to  another  employer)  that 
provides  some  ongoing  business  beneht 
to  the  original  employer.  The  first 
sentence  in  this  paragraph 

(d)(3)(iv)(A)(l)  also  does  not  apply  in 
the  case  of  vesting  and  entitlement 
service  if  the  employee  is  performing 
services  for  another  employer  thait  is 
being  treated  under  the  plan  as  actual 
service  with  the  original  employer. 

(2)  Certain  presumptions  applicable. 
Whether  an  individual  has  permanently 
ceased  to  perform  services  as  an 
employee  for  an  employer  is  determined 
taking  into  account  all  of  the  relevant 
facts  and  circumstances.  There  is  a 
rebuttable  presumption  for  a  period  of 
up  to  two  years  that  an  individual  who 
has  ceased  to  perform  services  as  an 
employee  for  an  employer  is 
nonetheless  expected  to  resume 
performing  services  as  an  employee  for 
the  employer,  if  the  employer  continues 
to  treat  the  individual  as  an  employee 
for  significant  purposes  unrelated  to  the 
plan.  After  two  years,  there  is  a 
rebuttable  presumption  that  an 
individual  who  has  ceased  to  perform 
services  as  an  employee  for  the 
employer  is  not  expected  to  resume 
performing  services  as  an  employee  for 
the  employer.  The  fact  that  an 
individual  is  absent  to  perform  jury 
duty  or  military  service  automatically 
rebuts  the  latter  presumption.  Other 
evidence,  such  as  the  employer’s  layoff 
policy,  the  terms  of  an  employment 
contract,  or  specific  leave  to  pursue  a 
degree  requiring  more  than  two  years  of 
study,  may  also  rebut  this  presumption. 

(3)  Imputed  sert/ice  for  part-time 
employees.  Rules  similar  to  the  rules  in 
paragraph  (d)(3)(iv)(A)  (I)  and  [2]  of  this 
section  apply  in  the  case  of  an  employee 
whose  work  hours  are  temporarily 
reduced  and  who  therefore  would 
normally  be  credited  with  service  at  a 
reduced  rate,  but  who  continues  to  be 
credited  with  service  at  the  same  rate  as. 
before  the  reduction  (e.g.,  an  employee 
who  continues  to  be  credited  with 
service  as  if  the  employee  were  a  full¬ 
time  employee  during  a  temporary 
change  from  a  full-time  to  a  part-time 
work  schedule). 

(B)  Additional  factors  for  determining 
whether  a  provision  crediting  imputed 
service  discriminates  significantly.  In 
addition  to  the  factors  described  in 
paragraph  (d)(3)(iii)(C)(2)  of  this  section, 
relevant  facts  and  circumstances  for 
determining  whether  a  plan  provision 


crediting  imputed  service  during  a  leave 
of  absence  or  a  period  of  reduced 
services  discriminates  significantly 
include  any  terms  that  restrict  the 
ability  of  employees  to  take  leaves  of 
absence  or  work  temporarily  on  a  part- 
time  basis,  respectively. 

(v)  Satisfaction  of  other  service¬ 
crediting  rules.  A  plan  does  not  fail  to 
satisfy  this  paragraph  (d)(3)  merely 
because  it  credits  service  to  the  extent 
necessary  to  satisfy  the  service-crediting 
rules  in  section  410(a),  411(a),  413,  or 
414(a),  §  1.410(a)-7  (elapsed-time 
method  of  service-crediting)  or  29  CFR 
2530.200b-2  (regarding  hours  of  service 
to  be  credited),  whichever  is  applicable, 
or  29  CFR  §  2530.204~2(d)  (regarding 
double  portion  of  service  and 
compensation). 

(e)  Family  aggregation  rules, 

(Reserved] 

(f)  Governmental  plans.  (Reserved) 

(g)  Retroactive  correction — (1)  In 
general.  This  paragraph  (g)  provides 
ndes  for  retroactively  amending  a  plan 
after  the  close  of  the  plan  year  for 
purposes  of  satisfying  section  401(a)  for 
the  plan  year.  These  rules  apply  in 
addition  to  the  rules  of  section  401(b). 
Paragraph  (g)(2)  of  this  section  describes 
the  scope  of  the  retroactive  amendments 
that  are  permitted  to  be  made.  Paragraph 
(g)(3)  of  this  section  specifies  the 
conditions  under  .which  a  retroactive 
amendment  may  be  made.  Paragraph 
(g)(4)  of  this  section  provides  a  rule 
prohibiting  retroactive  amendments  that 
benefit  terminated  nonvested  employees 
from  being  taken  into  accovmt  for 
certain  purposes.  Paragraph  (g)(5)  of  this 
section  discusses  the  effect  of  the 
retroactive  amendments  permitted 
under  this  paragraph  (g)  under 
provisions  other  than  section  401(a). 

(2)  Scope  of  retroactive 
amendments — (i)  Minimum  coverage 
and  nondiscrimination  in  amount  of 
contributions  or  benefits.  For  purposes 
of  satisfying  the  minimum  coverage 
requirements  of  section  410(b)  or  the 
nondiscriminatory  amount  requirement 
of  §  1.401(a)(4)-l(b)(2),  a  plan  may  be 
retroactively  amended  to  increase 
accruals  or  allocations  for  employees 
who  benefited  under  the  plan  during  the 
preceding  plan  year,  or  to  grant  accruals 
or  allocations  to  individuals  who  did 
not  benefit  under  the  plan  during  the 
preceding  plan  year. 

(ii)  Nonaiscriminatory  availability  of 
benefits,  rights,  and  features.  A  plan 
may  not  be  retroactively  amended  to 
make  available  to  an  employee  a  benefit, 
right,  or  feature  under  the  plan  that 
previously  was  not  available  to  the 
employee  solely  to  satisfy  the 
nondiscriminatory  availability 
requirements  of  §  1.401(a)(4)-^4).  A  plan 


may,  however,  be  retroactively  amended 
to  make  available  to  an  employee  a 
benefit,  right,  or  feature  that  is  directly 
related  to  a  retroactive  increase  under 
paragraph  (g)(2)(i)  of  this  paragraph  in 
the  amount  of  an  employee’s  accrual  or 
allocation  (including  a  grant  of  accruals 
or  allocations  to  an  employee  who 
otherwise  would  not  be  treated  as 
benefiting  under  the  plan). 

(iii)  Nondiscriminatory  effect  of  plan 
amendments  and  terminations.  A  plan 
may  be  retroactively  amended  to  correct 
a  discriminatory  plan  amendment  so 
that  the  plan  satisfies  §  1.401(a)(4)-5(a). 

A  plan  may  not,  however,  be 
retroactively  amended  to  correct  for  a 
failure  to  incorporate  the  pre¬ 
termination  restrictions  of  §  1.401(a)(4)- 
5(b). 

(iv)  Special  rules  for  section  401(k) 
and  401(m)  plans.  Neither  a  section 
401  (k)  plan  nor  a  section  401(m)  plan 
may  be  retroactively  funended  under 
this  paragraph  (g)  to  extend  eligibility 
under  the  plan  to  an  employee  for 
purposes  of  §  1.410(b)-3(a)(2)(i)  or 
1.401(k)-l(b)(l)(i). 

(3)  Conditions  for  retroactive 
correction — (i)  In  general.  A  retroactive 
amendment  is  not  permitted  under  this 
paragraph  (g)  unless  it  satisfies  each  of 
the  requirements  of  paragraph  (g)(3)(ii) 
through  (v)  of  this  section. 

(ii)  Benefits  not  reduced.  The 
retroactive  amendment  may  not  result 
in  a  reduction  of  an  employee’s  benefits 
(including  any  benefit,  right,  or  feature) 
determined  based  on  the  terms  of  the 
plan  in  effect  immediately  before  the 
amendment. 

(iii)  Amendment  effective  for  all 
purposes.  For  purposes  of  determining 
an  employee’s  rights  and  benefits  xmder 
the  plan,  the  retroactive  amendment 
must  be  effective  as  if  the  amendment 
had  been  made  on  the  first  day  of  the 
preceding  plan  year.  Thus,  increases  in 
an  employee’s  allocations  or  accruals, 
along  with  the  associated  benefits, 
rights,  and  features,  must  be  increased 
to  the  level  at  which  they  would  have 
been  had  the  amendment  been  in  efiect 
for  the  entire  preceding  plan  year. 

(iv)  Time  when  amendment  must  be 
adopted  and  put  into  effect — (A) 

General  rule.  Any  retroactive 
amendment  intended  to  apply  to  the 
preceding  plan  year  must  be  adopted 
and  implemented  before  the  15th  day  of 
the  10th  month  after  the  close  of  the 
plan  year  in  order  to  be  taken  into 
account  for  the  preceding  plan  year. 

(B)  Determination  letter  requested  by 
employer  or  plan  administrator.  If,  on  or 
before  the  end  of  the  period  set  forth  in 
paragraph  (g)(3)(iv)(A)  of  this  section, 
the  employer  or  plan  administrator  files 
a  request  pursuant  to  §  601. 201 (o)  of  this 
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chapter  (Statement  of  Procedxiral  Rules) 
for  a  detarmination  lettw  on  the 
amendment,  the  initial  or  contin\iing 

aualificetion  of  the  plan,  or  the  trust 
lat  is  part  of  the  plan,  the  period  set 
forth  in  paragraph  (g)(3Miv)(A)  of  this 
section  £s  extended  in  the  same  manner 
as  provided  for  an  extension  of  the 
remedial  amendment  period  under 
§1.401(b)-l(dX3). 

(v)  Retnxxrtrve  amendment  must 
separately  satisfy  sections  401  (aX4)  and 
410(b} — (A)  General  rule.  Except  as 
provided  In  paragraph  (d(3)(v)(B)  of  this 
section,  the  additional  aUocations  or 
accruals  resulting  from  the  retroactive 
amendment  of  a  plan  must  separately 
satisfy  section  4dl(aH4)  for  the 
preceding  plan  year  and  must  benefit  a 
group  of  employees  that  separately 
satisnes  section  410(b)  for  the  prec»ding 
plan  year  (determine  by  applying  the 
same  rules  as  are  applied  in  determining 
whether  a  component  plan  separately 
satisfies  section  410(b)  imder 
§  1.401(a)(4)-9(c)(l)(i)).  Thus,  for 
example,  in  applying  the  rules  of  this 
paragraph  (g)(3)(v),  an  employer  may 
not  aggregate  the  additional  accruals  or 
allocations  resulting  from  the  retroactive 
amendment  with  the  other  accruals  or 
allocations  already  provided  under  the 
terms  of  the  plan  as  in  efiect  during  the 
plan  year  Mothout  regard  to  the 
retroactive  amendment. 

(B)  Retroactive  amendment  to 
conform  to  safe  harbor.  The 
requirements  of  paragraph  (g)(3)(v)(A)  of 
this  section  need  not  be  met  if  the 
retroactive  amendment  is  for  purposes 
of  conforming  the  plan  to  one  of  the  safe 
harbors  in  §  1.401(a)(4)-2(b)  or 
1.401(a)(4)-3(b)  (including  for  purposes 
of  applying  the  requirements  of  those 
safe  harbors  under  the  optional  testing 
methods  in  §  1.401(a)(4)^(b)(3)  or 
(c)(3)),  or  ensuring  that  the  plan 
continues  to  meet  one  of  those  safe 
harbors. 

(4)  Retroactive  amendments  affecting 
terminated  non  vested  employees.  A 
retroactive  amendment  is  not  taken  into 
account  in  determining  whether  a  plan 
satisfies  section  401(a)(4)  or  410(b)  to 
the  extent  the  amendment  afreets 
nonvested  employees  whose 
employment  with  the  employer 
terminated  on  or  before  the  close  of  the 
preceding  year,  and  who  therefore 
would  not  have  received  any  economic 
benefit  from  the  amendment  if  it  had 
been  made  in  the  prior  year. 

(5)  Effect  under  other  statutory 
requirements.  A  retroactive  amendment 
under  this  paragraph  (g)  is  effective  only 
for  purposes  of  section  401(a).  Thus,  for 
example,  the  retroactive  amendment  is 
effective  not  only  for  purposes  of 
sections  401(a)(4)  and  410(b),  but  also 


for  purposes  of  determining  whether  the 
plan  satisfies  sections  401(J^  and 
401(aX26)  for  the  preceding  plan  year. 

By  contrast,  the  amendment  is  not  givm 
retroactive  efrect  for  purposes  of  section 
404  (deductions  for  employer 
contributions)  or  section  412  (minimum 
funding  standards). 

(6)  Samples.  The  following  examples 
illustrate  the  rules  in  this  paragraph  (gh 

Example  1.  Employer  U  maintains  a 
calendar  year  defined  benefit  plan  that  in 
1994  Is  tested  using  the  safe  harbor  for  flat 
benefit  plans  in  $  1.401  (a)(4)-3(bK4).  In  1996. 
Employer  U  is  concern^  that  the  plan  will 
not  satisfy  the  demographic  requirement  in 
§1.401(a)(4)-3(b)(4)(iKc)(3)  for  the  1995  plan 
year  berause  the  average  of  the  normal 
accrual  rates  for  all  NHCEs  is  less  than  70 
percent  of  the  average  of  the  normal  accrual 
rates  for  all  HCEs.  Provided  the  retroactive 
amendment  would  otherwise  satisfy  this 
paragraph  (g).  Employer  U  may  retroactively 
amend  the  plan  to  increase  the  number  of 
NHCEs  so  that  the  amended  plan  satisfies  the 
safe  harbor  for  the  1995  plan  year.  The 
retroactive  amendment  need  not  satisfy 
paragraph  (g)(3KvXA)  of  this  section  b^use 
Employer  U  is  retroactively  amending  the 
plan  to  conform  to  a  safe  harbor  in 
S  1.401(a)(4)-3(b).  See  paragraph  (g)(3KvHB) 
of  this  section. 

Example  2.  Employer  V  maintains  a 
calendar  year  defined  contribution  plan 
covering  all  the  employees  in  Division  M  and 
Division  N.  Under  the  plan,  only  employees 
In  Division  M  have  the  right  to  direct  the 
investments  in  their  account.  For  plan  years 
prior  to  1996,  the  plan  met  the  current 
availability  requirement  of  $  1.401(a)(4)-4(b) 
because  the  mnployees  in  Division  M  were  a 
group  of  employees  that  satisfied  the 
nondiscriminatory  classification  test  of 
S  1.410(b)-4.  Because  of  attrition  in  the 
employee  population  in  Division  M  in  1996. 
the  group  of  employees  to  whom  the  right  to 
direct  investments  is  available  no  longer 
meets  the  nondiscriminatory  classification 
test  of  S  1.410(b)-4.  Thus,  the  right  to  direct 
investments  under  the  plan  fails  the  current 
availability  requirement  of  §  1.401(aX4)-4(b} 
for  1996.  In  1997,  Employer  U  cannot 
retroactively  amend  the  plan  to  make  the 
right  to  direct  investments  available  for  1996 
to  a  group  of  employees  that  would  satisfy 
the  current  availability  requirement  of 
§1.401(a)(4}-4{b). 

Example  3.  The  facts  are  the  same  as  in 
Example  2.  In  1997,  Employer  V  may  amend 
the  plan  to  benefit  the  employees  in  Division 
O  as  well  as  Divisions  M  and  N  so  that  the 
plan  will  meet  the  minimum  coverage 
requirements  of  section  410(b)  for  1996.  In 
increasing  plan  coverage,  the  right  to  direct 
investments  may  also  1m  made  available  to 
the  employees  in  Division  O  for  1996. 

Example  4.  Employer  W  maintains  a 
defined  benefit  plan  that  covers  all 
employees  and  that  offeets  an  employee’s 
benefit  by  the  employee's  prelected  primary 
insurance  amount.  The  plan  is  not  eligible  to 
use  the  safe  harbors  under  §  1.401(a)(4)-3(b) 
because  the  plan  does  not  satisfy  section 
401(/).  Under  the  plan,  the  accrual  rates  for 
all  HCEs  (determined  under  the  general  test 


of  §  1.401(aK4)-3(c))  for  1998  are  less  than 
1.5  percent  of  average  annual  compensation, 
and  the  accrual  rates  for  all  NHCEs 
(determined  under  the  general  test  of 
§  1.401(a)(4>-3(c))  for  1998  are  two  percent  of 
average  annual  compensation.  Employer  W 
iitay  not  retroactively  increase  HCEs’  benefits 
under  the  plan  so  that  their  accrual  rates 
equal  those  of  the  NHCEs,  because  such  a 
retroactive  amendment  would  not  separately 
satisfy  sections  410(b)  and  401  (aK4)  if  it  were 
treated  as  a  separate  plan.  This  is  the  case 
even  if,  after  taking  the  amendment  into 
account,  the  plan  would  satisfy  sections 
410(b)  and  401(a)(4)  for  the  1998  plan  year. 

Example  5.  Employer'X  maintains  two 
plans — Plan  A  and  Plan  B.  Plan  A  satisfies 
the  ratio  percentage  test  of  8 1.410{b)-2(bK2), 
but  Plan  B  does  not.  Thus,  in  order  to  satisfy 
section  410(b).  Plan  B  must  satisfy  the 
average  benefits  test  of  §  1.410(b}-2(b)(3).  The 
average  benefit  percentage  of  Plan  B  is  60 
percent.  Employer  X  may  increase  the 
accruals  under  either  Plan  A  or  Plan  B  so  that 
the  average  benefit  percentage  meets  the  70 
percent  requirement  of  the  average  benefits 
test. 

Example  6.  Employer  Y  maintains  Plan  C. 
which  does  not  satisfy  section  401(aK4)  in  a 
plan  year.  Under  the  terms  of  paragraph  (gK2) 
of  this  section,  Employer  Y  amends  Plan  C 
to  increase  the  benefits  of  certain  employees 
retroactively.  In  designing  the  amendment. 
Employer  Y  identifies  those  employees  who 
have  terminated  without  vested  benefits 
during  the  period  after  the  end  of  the  prior 
plan  year  and  before  the  adoptiem  date  of  the 
amendment,  and  the  amendment  provides 
increases  in  benefits  primarily  to  those 
employees.  It  would  be  incon^stent  with  the 
purpose  of  preventing  discrimination  in  favor 
of  HCEs  for  Plan  C  to  treat  the  amendment 
as  retroactively  effective  under  this 
paragraph  (g).  See  8 1.401(a)(4)-l(c)(2). 

Example  7.  Employer  Z  maintains  both  a 
section  401(k)  plan  and  a  section  401(m)  plan 
that  previd^  matching  contributions  at  a  rate 
of  50  percent  with  respect  to  elective 
contributions  under  t^  section  401(k)  plan. 
In  plan  year  1995,  the  section  401(k)  plan 
fails  to  satisfy  the  actual  deferral  percentage 
test  of  section  401(k)(3).  In  order  to  satisfy 
section  401(k)(3),  Employer  G  makes 
corrective  distributions  to  HCEs  Hi  through 
HlO  of  their  excess  contributions  as  provided 
under  §  1.401(k)-l(f).  The  matching 
contributions  that  Hi  through  HlO  had 
received  on  account  of  their  excess 
contributions  are  not  forfeited,  however. 
Thus,  the  effective  rate  of  matching 
contributions  provided  to  Hi  through  HlO  is 
increased  as  a  result  of  the  corrective 
distributions.  See  8 1.401(a)(4)-4(e)(3)(iii)(G). 
Since  no  NHCE  in  the  section  401(m)  plan  is 
provided  with  an  equivalent  rate  of  matching 
contributions,  the  rate  of  matching 
contributions  provided  to  HI  through  HlO 
does  not  satisfy  the  nondiscriminatory 
availability  requirement  of  8 1.401(aK4)-4  in 
plan  year  1995.  This  violation  may  not  be 
corrected  under  this  paragraph  (g). 

§1.401(aX4)-12  Dafinitiona. 

Unless  otherwise  provided,  the 
definitions  in  this  section  govern  in 
applying  the  provisions  of 
§§  1.401(a)(4)-l  through  1.401(aM4)-13. 
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Accumulation  plan.  "Accumulation 
plan"  means  a  defined  benefit  plan 
under  which  the  benefit  of  every 
employee  for  each  plan  year  is 
separately  determined,  using  plan  year 
compensation  (if  benefits  are 
determined  as  a  percentage  of 
compensation  rather  than  as  a  dollar 
amount)  separately  calculated  for  the 
plan  year,  and  ea(±  employee's  total 
accrued  benefit  as  of  the  end  of  a  plan 
year  is  the  sum  of  the  separately 
determined  benefit  for  that  plan  year 
and  the  total  accrued  benefit  as  of  the- 
end  of  the  preceding  plan  year. 

Acquired  group  of  employees. 
"Acquired  group  of  employees”  means 
employees  of  a  prior  employer  who 
become  employed  by  the  employer  in  a 
transaction  between  the  employer  and 
the  prior  employer  that  is  a  stock  or 
asset  acquisition,  merger,  or  other 
similar  transaction  involving  a  change 
in  the  employer  of  the  employees  of  a 
trade  or  business,  plus  employees  hired 
by  or  transferred  into  the  acquired  trade 
or  business  on  or  before  a  date  selected 
by  the  employer  that  is  within  the 
transition  period  defined  in  section 
410(b)(6)(C)(ii).  In  addition,  in  the  case 
of  a  transaction  prior  to  the  effective 
date  of  these  regulations,  the  date  by 
which  employees  must  be  hired  by  or 
transferred  into  the  acquired  trade  or 
business  in  order  to  be  included  in  the 
acquired  group  of  employees  may  be 
any  date  prior  to  February  11, 1993, 
without  regard  to  whether  it  is  later  than 
the  end  of  the  transition  period  defined 
in  section  410(b)(6)(C)(ii). 

Actuarial  equivalent.  An  amount  or 
benefit  is  the  "actuarial  equivalent"  of, 
or  is  "actuarially  equivalent”  to,  another 
amount  or  benefit  at  a  given  time  if  the 
actuarial  present  value  of  the  two 
amounts  of  benefits  (calculated  using 
the  same  actuarial  assumptions)  at  that 
time  is  the  same. 

Actuarial  present  value.  "Actuarial 
present  value”  means  the  value  as  of  a 
specified  date  of  an  amount  or  series  of 
amounts  due  thereafter,  where  each 
amount  is — 

(1)  Multiplied  by  the  probability  that 
the  condition  or  conditions  on  which 
payment  of  the  amount  is  contingent 
will  be  satisfied;  and 

(2)  Discounted  according  to  an 
assumed  rate  of  interest  to  reflect  the 
time  value  of  money. 

Ancillary  benefit.  “Ancillary  benefit” 
IS  defined  in  §  1.401(a)(4)— 4(e)(2). 

Average  annual  compensation. 
"Average  annual  compensation”  is 
defined  in  §  1.401(a)(4)-3(e)(2). 

Base  benefit  percentage.  "Base  benefit 
percentage”  is  defined  in'§  1.401(1)- 
1(c)(3). 


Benefit  formula.  "Benefit  formula” 
means  the  formula  a  defined  benefit 
Ian  applies  to  determine  the  accrued 
enefit  (within  the  meaning  of  section 
411(a)(7)(A)(i))  in  the  form  of  an  annual 
benefit  commencing  at  normal 
retirement  age  of  an  employee  who 
continues  in  service  until  normal 
retirement  age.  Thus,  for  example,  the 
benefit  formula  does  not  include  l^e 
accrual  method  the  plan  applies  (in 
conjimction  with  the  benefit  formula)  to 
determine  the  accrued  benefit  of  an 
employee  who  terminates  employment 
before  normal  retirement  age.  For 
purposes  of  this  definition,  a  change  in 
plan  provisions  that  applies  only  to 
contain  employees  who  terminate 
within  a  limited  period  of  time  (e.g.,  an 
early  retirement  window  benefit)  is 
treated  as  a  change  in  the  plan’s  benefit 
formula  for  the  employees  to  whom  the 
change  is  potentially  applicable  dining 
the  period  that  the  change  is  potentially 
applicable  to  them.  The  preceding 
sentence  applies  only  to  the  extent  that 
the  change  in  plan  provisions  would 
result  in  a  change  in  the  benefit  formula 
if  it  were  permanent  and  applied 
without  regard  to  when  the  employees’ 
employment  was  terminated. 

Benefit,  right,  or  feature.  “Benefit, 
right,  or  feature”  means  an  optional 
form  of  benefit,  an  ancillary  benefit,  or 
an  other  right  or  feature  within  the 
meaning  of  §  1.401(a)(4)-4(e). 

Contributory  DB  plan.  "Contributory 
DB  plan”  means  a  defined  benefit  plan 
that  includes  employee  contributions 
not  allocated  to  separate  accounts. 

Defined  benefit  excess  plan.  "Defined 
benefit  excess  plan”  is  defined  in 
§1.401(lH(c)(16)(i). 

Defined  benefit  plan.  "Defined  benefit 
plan”  is  defined  in  §  1.410(b)-9. 

Defined  contribution  plan.  "Defined 
contribution  plan”  is  defined  in 
§1.410.(b)-9. 

Determination  date.  "Determination 
date”  is  defined  in  §  1.401(a)(4)- 
8(b)(3)(iv)(A). 

Employee.  With  respect  to  a  plan  for 
a  given  plan  year,  "employee”  means  an 
employee  (within  the  meaning 
§  1.410.(b>-9)  who  benefits  as  an 
employee  under  the  plan  for  the  plan 
year  (within  the  meaning  of  §  1.410.(b)- 
3(a)).  An  individual  must  be  treated  as 
an  employee  with  respect  to  allocations 
under  a  defined  contribution  plan  and 
with  respect  to  increases  in  accrued 
benefits  (within  the  meaning  of  section 
411(a)(7))  under  a  defined  benefit  plan 
that  are  based  on  ongoing  service  or 
compensation  (including  imputed 
service  or  compensation)  credits. 

Employer.  “Employer”  is  defined  in 
§  1.410(b)-9. 


ESOP.  “ESOP”  is  denied  in 
S  1.410(b)-9. 

Excess  benefit  percentage.  "Excess 
benefit  percentage”  is  de^ed  in 
§  1.401(/)-l(c)(14). 

Former  employee.  With  respect  to  a 
plan  for  a  given  plan  year,  “former 
employee”  meems  a  former  employee 
(within  the  meaning  of  §  1.410(b)-^) 
who  is  not  treated  as  excludable  tmder 
§  1.410(b)-6(h),  or  an  employee  (within 
the  meaning  of  §  1.410(b)-9)  who 
benefits  under  the  plan  for  ^e  plan  year 
twithin  the  meaning  of  §  1.410(b)-3), 
except  to  the  extent  that  the  individual 
is  treated  as  an  employee  with  respect 
to  the  plan  for  the  plan  year  imder  the 
definition  of  employee  in  this  section. 

Former  HCE.  "Former  HCE”  means  a 
former  employee  who  is  a  highly 
compensated  former  employee  within 
the  meaning  of  section  414(q)(9). 

Former  l^CE.  "Former  NHCE” 
means  a  former  employee  who  is  not  a 
former  HCE. 

Fresh-start  date.  "Fresh-start  date”  is 
defined  in  §1.401(a](4)-13(c)(5)(iii). 

Fresh-start  group.  "Fresh-start  group” 
is  defined  in  §  1.401(a)(4)-13(c)(5)(ii). 

Gross  benefit  percentage.  “Gross 
benefit  percentage"  is  defined  in 
§1.401(7)-1(c)(18). 

HCE.  "HCE”  means  an  employee  who 
is  a  highly  compensated  employee 
within  the  meaning  of  section  414(q). 

Integration  level.  "Integration  level”  is 
defined  In  §  1.401(7)-l(c)(20). 

Measurement  period.  "Measurement 
period”  is  defined  in  §  1.401(a)(4)- 
3(d)(l)(iii). 

NHCE.  “NHCE”  means  an  employee 
who  is  not  a  HCE. 

Nonexcludable  employee. 
"Nonexcludable  employee”  means  an 
employee  within  the  meaning  of 
§  1.410(b)-9,  other  than  an  excludable 
employee  with  respect  to  the  plan  as 
determined  under  §  1.410(b)-6. 

Normalize.  With  respect  to  a  benefit 
payable  to  an  employee  in  a  particular 
form,  "normalize”  means  to  convert  the 
benefit  to  an  actuarially  equivalent 
straight  life  annuity  commencing  at  the 
employee’s  testing  age.  The  actuarial 
assumptions  used  in  normalizing  a 
benefit  must  be  reasonable  and  must  be 
applied  on  a  gender-neutral  basis.  A 
standard  interest  rate  and  a  standard 
mortality  table  are  among  the 
assumptions  considered  reasonable  for 
this  purpose. 

Offset  plan.  “Offset  plan”  is  defined 
in  §  1.40l(l)-l(c)(24). 

Optional  form  of  benefit.  "Optional 
form  of  benefit”  is  defined  in 
§1.401(a){4)-4(e)(l). 

Other  right  or  feature.  "Other  right  or 
feature”  is  defined  in  §  1.401(a)(4)- 
4(e)(3). 
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Plan.  “Plan”  means  a  plan  within  the 
meaning  of  §  1.410[b)-7(a)  and  (b),  after 
application  of  the  mandatory 
disaggregation  rules  of  §  1.410(b)-7(c) 
and  the  permissive  aggregation  rules  of 
§1.410(b)-7(d). 

Plan  year.  “Plan  year”  is  defined  in 
§  1.410(b)-9. 

Plan  year  compensation — (1)  In 
general.  “Plan  year  compensation” 
means  section  414(s)  compensation  for 
the  plan  year  determined  by  measuring 
section  414(s)  compensation  during  one 
of  the  periods  described  in  paragraphs 

(2)  through  (4)  of  the  definition. 
Whichever  period  is  selected  must  be 
applied  uniformly  to  determine  the  plan 
year  compensation  of  every  employee. 

(2)  Plan  year.  This  period  consists  of 
the  nlan  year. 

(3)  Twelve-month  period  ending  in 
the  plan  year.  This  period  consists  of  a 
specified  12-month  period  ending  with 
or  within  the  plan  year,  such  as  the 
calendar  year  or  the  period  for 
determining  benefit  accruals  described 
in  §1.401(a)(4)-3(f)(6).' 

(4)  Period  of  plan  participation  during 
the  plan  year.  This  period  consists  of 
the  portion  of  the  plan  year  during 
which  the  employee  is  a  participant  in 
the  plan.  This  period  may  be  used  to 
determine  plan  year  compensation  for 
the  plan  year  in  which  participation 
begins,  the  plan  year  in  which 
participation  ends,  or  both.  This  period 
may  be  used  to  determine  plan  year 
compensation  when  substituted  for 
average  annual  compensation 

§  1.401(a)(4)-3(e)(2)(ii)(A)  only  if  the 
plan  year  is  also  the  period  for 
determining  benefit  accruals  under  the 
plan  rather  than  another  period  as 
permitted  under  §  1.401(a)(4)-3(f)(6). 
Further,  selection  of  this  period  must  be 
made  on  a  reasonably  consistent  basis 
fi'om  plan  year  to  plan  year  in  a  manner 
that  does  not  discriminate  in  favor  of 
HCEs. 

(5)  Special  rule  for  new  employees. 
Notwithstanding  the  uniformity 
requirement  of  paragraph  (1)  of  this 
definition,  if  employees’  plan  year 
compensation  for  a  plan  year  is 
determined  based  on  a  12-month  period 
ending  within  the  plan  year  under 
paragraph  (3)  of  this  definition,  then  the 
plan  year  compensation  of  any 
employees  whose  date  of  hire  was  less 
than  12  months  before  the  end  of  that 
12-month  period  must  be  determined 
uniformly  based  either  on  the  plan  year 
or  on  the  employees’  periods  of 
participation  during  the  plan  year,  as 
provided  in  paragraphs  (2)  and  (4), 
respectively,  of  this  definition. 

QfSA.  “QJSA”  means  a  qualified  joint 
and  survivor  annuity  as  defined  in 
section  417(b). 


QSUPP — (1)  In  general.  “QSUPP”  or 
’’qualified  social  security  supplement” 
means  a  social  security  supplement  that 
meets  each  of  the  requirements  in 
paragraphs  (2)  through  (6)  of  this 
definition. 

(2)  Accrual — (i)  General  rule.  The 
amount  of  the  social  security 
supplement  payable  at  any  age  for 
which  the  employee  is  eligible  for  the 
social  security  supplement  must  be 
equal  to  the  lesser  of — 

(A)  The  employee’s  old-age  insurance 
benefit,  unreduced  on  account  of  age, 
under  title  II  of  the  Social  Security  Act; 
and 

(B)  The  accrued  social  security 
supplement,  determined  under  one  of 
the  methods  in  paragraph  (2)(ii)  through 
(iv)  of  this  definition. 

(ii)  Section  401(1)  plans.  In  the  case  of 
a  section  401(/)  plan  that  is  a  defined 
benefit  excess  plan,  each  employee’s 
accrued  social  security  supplement 
equals  the  employee’s  average  annual 
compensation  up  to  the  integration 
level,  multiplied  by  the  disparity 
provided  by  the  plan  for  the  employee’s 
years  of  service  used  in  determining  the 
employee’s  accrued  benefit  under  the 
plan.  In  the  case  of  a  section  401(1)  plan 
that  is  an  offset  plan,  each  employee’s 
accrued  social  security  supplement 
equals  the  dollar  amount  of  the  offset 
accrued  for  the  employee  under  the 
plan. 

(iii)  PIA  Offset  plan.  In  the  case  of  a 
PIA  offset  plan,  each  employee’s 
accrued  social  security  supplement 
equals  the  dollar  amount  of  the  offset 
accrued  for  the  employee  under  the 
plan.  For  this  purpose,  a  PIA  offset  plan 
is  a  plan  that  reduces  an  employee’s 
benefit  by  an  offset  based  on  a  stated 
percentage  of  the  employee’s  primary 
insurance  amount  under  the  Social 
Securiw  Act. 

(iv)  Other  plans.  In  the  case  of  any 
other  plan,  each  employee’s  social 
security  supplement  accrues  ratably 
over  the  period  beginning  with  the  later 
of  the  employee’s  commencement  of 
participation  in  the  plan  or  the  effective 
date  of  the  social  security  supplement 
and  ending  with  the  earliest  age  at 
which  the  social  security  supplement  is 
payable  to  the  employee.  The  effective 
date  of  the  social  security  supplement  is 
the  later  of  the  effective  date  of  the 
amendment  adding  the  social  security 
supplement  or  the  effective  date  of  the 
amendment  modifying  an  existing  social 
security  supplement  to  comply  with  the 
requirements  of  this  definition.  If,  by  the 
end  of  the  first  plan  year  to  which  these 
regulations  apply,  as  set  forth  in 

§  1.401(a)(4)-13  (a)  and  (b),  an 
amendment  is  made  to  a  social  security 
supplement  in  existence  on  September 


19, 1991,  the  employer  may  treat  the 
accrued  portion  of  the  social  security 
supplement,  as  determined  under  the 
plan  without  regard  to  amendments 
made  after  September  19, 1991,  as 
included  in  the  employee’s  accrued 
social  security  supplement,  provided 
that  the  remainder  of  the  social  security 
supplement  is  accrued  under  the 
otherwise-applicable  method. 

(3)  Vesting.  The  plan  must  provide 
that  an  employee’s  right  to  the  accrued 
social  security  supplement  becomes 
nonforfeitable  within  the  meaning  of 
section  411  as  if  it  were  an  early 
retirement  benefit. 

(4)  Eligibility.  The  plan  must  impose 
the  same  eligibility  conditions  on 
receipt  of  the  social  security  supplement 
as  on  receipt  of  the  early  retirement 
benefit  in  conjunction  with  which  the 
social  security  supplement  is  payable. 
Furthermore,  if  the  service  required  for 
an  employee  to  become  eligible  for  the 
social  security  supplement  exceeds  15 
years,  then  the  ratio  percentage  of  the 
group  of  employees  who  actually  satisfy 
the  eligibility  conditions  on  receipt  of 
the  QSUPP  in  the  current  plan  year 
must  equal  or  exceed  the  unsafe  harbor 
percentage  applicable  to  the  plan  under 
§1.410(b)-4(c)(4)(ii). 

(5)  QfSA.  At  each  age,  the  most 
valuable  QSUPP  commencing  at  that  age 
must  be  payable  in  conjunction  with  the 
QJSA  commencing  at  that  age.  In 
addition,  the  plan  must  provide  that,  in 
the  case  of  social  security  supplement 
payable  in  conjunction  with  a  QJSA,  the 
social  security  supplement  will  be  paid 
after  the  employee’s  death  on  the  same 
terms  as  the  QJSA,  but  in  no  event  for 

a  period  longer  than  the  period  for 
which  the  social  security  supplement 
would  have  been  paid  to  the  employee 
had  the  employee  not  died.  For 
example,  if  the  QJSA  is  in  the  form  of 
a  joint  annuity  with  a  50-percent 
survivor’s  benefit,  the  social  security 
supplement  must  provide  a  50-percent 
survivor’s  benefit.  When  section  417(c) 
requires  the  determination  of  a  QJSA  for 
purposes  of  determining  a  qualified  pre¬ 
retirement  survivor’s  annuity  as  defined 
in  section  417(c)  (“QPSA”),  the  social 
security  supplement  payable  in 
conjunction  with  that  QJSA  must  be 
paid  in  conjunction  with  the  QPSA. 

(6)  Protection.  The  plan  must 
specifically  provide  that  the  social 
security  supplement  is  treated  as  an 
early  retirement  benefit  that  is  protected 
under  section  411(d)(6)  (other  than  for 
purposes  of  sections  401(a)(ll)  and 
417).  Thus,  the  accrued  social  security 
supplement  must  continue  to  be  payable 
notwithstanding  subsequent 
amendment  of  the  plan  (including  the 
plan’s  termination),  and  an  employee 
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may  meet  the  eligibility  requirements 
for  the  social  security  supplement  after 
plan  termination. 

Qualified  plan.  “Qualified  plan” 
means  a  plan  that  satisfies  section 
401(a).  For  this  purpose,  a  qualified 
plan  includes  an  annuity  plan  described 
in  section  403(a). 

Rate  group.  “Rate  group”  is  defined  in. 
§  1.401(a)(4)-2(c)(l)  or  is  defined  in 
§1.401(a)(4)-3(c)(l). 

Ratio  percentage.  “Ratio  percentage” 
is  defined  in  §  1.401(b)-9. 

Section  401(a)(17)  employee.  “Section 
401(a)(17)  employee”  is  defined  in 
§1.40l(a){17)-l(e)(2)(ii). 

Section  401(k)  plan.  “Section  401{k) 
plan”  is  defined  in  §  1.410(b)-9. 

Section  401(1)  plan.  “Section  401(1) 
plan”  is  defined  in  §  1.401(b)-9. 

Section  401(m)  plan.  “Section  401  (m) 
plan”  is  defined  in  §  1.410{b)-9. 

Section  41 4(s)  compensation — (1) 
General  rule.  When  used  with  reference 
to  compensation  for  a  plan  year,  12- 
month  period,  or  other  specified  period, 
“section  414(s)  compensation”  means 
compensation  measured  using  an 
underlying  definition  that  satisfies 
section  414(s)  for  the  applicable  plan 
year.  Whether  an  underlying  definition 
of  compensation  satisfies  section  414(s) 
is  determined  on  a  year-by-year  basis, 
based  on  the  provisions  of  section  414(s) 
in  effect  for  the  applicable  plan  year 
and,  if  relevant,  the  employer’s  HCEs 
and  NHCEs  for  that  plan  year.  See 
1.414(s)-l{i)  for  transition  rules  for  plan 
years  beginning  before  the  effective  date 
applicable  to  the  plan  under 
§  1.401(a)(4)-13  (a)  or  (b).  For  a  plan 
year  or  12-month  period  beginning 
before  January  1, 1988,  any  underlying 
definition  of  compensation  may  be  used 
to  measure  the  amount  of  employees’ 
compensation  for  purposes  of  this 
definition,  provided  that  the  definition 
was  nondiscriminatory  based  on  the 
facts  and  circumstances  in  existence  for 
that  plan  year  or  for  the  plan  year  in 
which  that  12-month  period  ends. 

(2)  Determination  period  for  section 
414(s)  nondiscrimination  requirement — 

(i)  General  rule.  If  an  underlying 
definition  of  compensation  must  satisfy 
the  nondiscrimination  requirement  in 
§  1.414(s)-l(d)(3)  in  order  to  satisfy 
section  414(s)  for  a  plan  year,  any  one 
of  the  following  determination  periods 
may  be  used  to  satisfy  the 
nondiscrimination  requirement — 

(A)  The  plan  year; 

(B)  The  calendar  year  ending  in  the 
plan  year;  or 

(C)  The  12-month  period  ending  in 
the  plan  year  that  is  used  to  determine 
the  underlying  definition  of 
compensation. 


(ii)  Exception  for  partial  plan  year 
compensation.  Notwithstanding  the 
general  rule  in  paragraph  (2)(i)  of  this 
definition,  if  the  period  for  measuring 
the  underlying  compensation  is  the 
portion  of  the  plan  year  during  which 
each  employee  is  a  participant  in  the 
plan  (as  provided  in  paragraph  (4)  of  the 
definition  of  plan  year  compensation  in 
this  section),  that  period  must  be  used 
as  the  determination  period. 

(3)  Plans  using  permitted  disparity.  In 
the  case  of  a  section  401(7}  plan  or  a 
plan  that  imputes  permittea  disparity  in 
accordance  vdth  §  1.4Ql(a)(4)-7,  an 
underlying  definition  of  compensation 
is  not  section  414(s)  compensation  if  the 
definition  results  in  significant  under'> 
inclusion  of  compensation  for 
employees. 

Social  security  supplement.  “Social 
security  supplement”  is  defined  in 
§1.411(a)-7(c)(4)(ii). 

Standard  interest  rate.  “Standard 
interest  rate”  means  an  interest  rate  that 
is  neither  less  than  7.5  percent  nor 
greater  than  8.5  percent,  compounded 
annually.  The  Commissioner  may,  in 
revenue  rulings,  notices,  and  other 
guidance  of  general  applicability, 
change  the  definition  of  standard 
interest  rate. 

Standard  mortality  table.  “Standard 
mortality  table”  means  one  of  the 
following  tables:  the  lJP-1984  Mortality 
Table  (Unisex);  the  1983  Group  Annuity 
Mortality  Table  (1983  GAM)  (Female): 
the  1983  Group  Annuity  Mortality  Table 
(1983  GAM)  (Male);  the  1983  Individual 
Annuity  Mortality  Table  (1983  lAM) 
(Female);  the  1983  Individual  Annuity 
Mortality  Table  (1983  LAM)  (Male);  the 
1971  Group  Annuity  Mortality  Table 
(1971  GAM)  (Female):  the  1971  Group 
Annuity  Mortality  Table  (1971  GAM) 
(Male):  the  1971  Individual  Annuity 
Mortality  Table  (1971  lAM)  (Female);  or 
the  1971  Individual  Annuity  Mortality 
Table  (1971  lAM)  (Male).  These 
standard  mortality  tables  are  available 
from  the  Society  of  Actuaries,  475  N. 
Martingale  Road,  Suite  800, 
Schaumberg,  Illinois  60173,  The 
Commissioner  may,  in  revenue  rulings, 
notices,  and  other  guidance  of  general 
applicability,  change  the  definition  of 
standard  mortality  table.  See 
§  601.601(d)(2)(ii)(i))  of  this  Chapter. 

Straight  life  annuity  “Straight  life 
annuity”  means  an  annuity  payable  in 
equal  installments  for  the  life  of  the 
employee  that  terminates  upon  the 
employee’s  death. 

Testing  age.  With  respect  to  an 
employee,  “testing  age”  means  the  age 
determined  for  the  employee  under  the 
following  rules: 

(1)  If  the  plan  provides  the  same 
uniform  normal  retirement  age  for  all 


employees,  the  employee’s  testing  age  is 
the  employee’s  normal  retirement  age 
under  the  plan. 

(2)  If  a  plan  provides  different 
uniform  normal  retirement  ages  for 
different  employees  or  different  groups 
of  employees,  the  employee’s  testing  age 
is  the  employee’s  latest  normal 
retirement  age  imder  any  uniform 
normal  retirement  age  under  the  plan, 
regardless  of  whether  that  particular 
uniform  normal  retirement  age  actually 
applies  to  the  employee  under  the  plan. 

(3)  If  the  plan  does  not  provide  a 
uniform  normal  retirement  age,  the 
employee’s  testing  age  is  65. 

(4)  It  an  employee  is  beyond  the 
testing  age  otherwise  determined  for  the 
employee  under  paragraphs  (1)  through 
(3)  of  this  definition,  the  employee’s 
testing  age  is  the  employee’s  current 
age.  The  rule  in  the  preceding  sentence 
does  not  apply  in  the  case  of  a  defined 
benefit  plan  that  fails  to  satisfy  the 
requirements  of  §  l,401(a)(4)-3(f)(3)(i) 
(permitting  certain  increases  in  benefits 
that  commence  after  normal  retirement 
age  to  be  disregarded). 

Testing  service.  “Testing  service”  is 
defined  in  §  1.401(a)(4)-3(d)(l)(iv). 

Uniform  normal  retirement  oge^l) 
General  rule.  “Uniform  normal 
retirement  age”  means  a  single  normal 
retirement  age  under  the  plan  that  does 
not  exceed  the  maximum  age  in 
paragraph  (3)  of  this  definition  and  that 
is  the  same  for  all  of  the  employees  in 
a  given  group. 

(2)  Stated  anniversary  date — (i) 
General  rule.  A  group  of  employees  does 
not  fail  to  have  a  imiform  normal 
retirement  age  merely  because  the  plan 
provides  that  the  normal  retirement  age 
of  all  employees  in  the  group  is  the  later 
of  a  stated  age  (not  exceeding  the 
maximum  age  in  paragraph  (3)  of  this 
definition)  or  a  stated  anniversary  no 
later  than  the  fifth  anniversary  of  the 
time  each  employee  commenced 
participation  in  the  plan.  For  employees 
who  commenced  participation  in  the 
plan  before  the  first  plan  year  beginning 
on  or  after  January  1, 1988,  the  stated 
anniversary  date  may  be  later  than  the 
anniversary  describe  in  the  preceding 
sentence  if  it  is  no  later  than  the.earlier 
of  the  tenth  anniversary  of  the  date  the 
employee  commenced  participation  in 
the  plan  (or  such  earlier  anniversary 
selerrted  by  the  employer,  if  less  than 
10)  or  the  fifth  anniversary  of  the  first 
day  of  the  first  plan  year  beginning  on 
or  after  January  1, 1988. 

(ii)  Use  of  service  other  than 
anniversary  of  commencement  of 
participation.  In  lieu  of  using  a  stated 
anniversary  date  as  permitted  imder 
paragraph  (2}(i)  of  tUs  definition,  a  plan 
may  use  a  stated  number  of  years  of 
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service  measured  on  another  basis, 
provided  that  the  determination  is  made 
on  a  basis  that  satisfies  section  411(a)(8) 
and  that  the  stated  number  of  years  of 
service  does  not  exceed  the  number  of 
anniversaries  permitted  under 
paragraph  (2)(i)  of  this  definition.  For 
example,  a  uniform  normal  retirement 
age  could  be  based  on  the  earlier  of  the 
fifth  anniversary  of  the  commencement 
of  participation  and  the  completion  of 
five  years  of  vesting  service. 

(3)  Maximum  age.  The  maximum  age 
is  generally  65.  However,  if  all 
employees  have  the  same  social  security 
retirement  age  (within  the  meaning  of 
section  415(b)(8)),  the  maximum  age  is 
the  employees’  social  security 
retirement  age.  Thus,  for  example,  a 
component  plan  has  a  uniform  normal 
retirement  age  of  67  if  it  defines  normal 
retirement  age  as  social  security 
retirement  age  and  all  employees  in  the 
component  plan  have  a  social  security 
retirement  age  of  67. 

Year  of  service.  “Year  of  service" 
means  a  year  of  service  as  defined  in  the 
plan  for  a  specific  purpose,  including 
the  method  of  crediting  service  for  that 
purpose  under  the  plan. 

§  1 .401  (aK4>-1 3  Effective  dates  and  fresh- 
start  rules. 

(a)  General  effective  dates — (1)  In 
general.  Except  as  otherwise  provided 
in  this  section,  §§  1.401(a)(4)-l  through 
1.401(a)(4)-13  apply  to  plan  years 
beginning  on  or  after  January  1, 1994. 

(2)  Plans  of  tax-exempt  organizations. 
In  the  case  of  plans  maintained  by 
organizations  exempt  horn  income 
taxation  under  section  501(a),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans),  §§  1.401(a)(4j-l 
through  1.401(a)(4)-13  apply  to  plan 
years  beginning  on  or  after  January  1, 
1996. 

(3)  Compliance  during  transition 
period.  For  plan  years  beginning  before 
the  effective  date  of  these  regulations,  as 
set  forth  in  paragraph  (a)  (1)  and  (2)  of 
this  section,  and  on  or  after  the  first  day 
of  the  first  plan  year  to  which  the 
amendments  made  to  section  410(b)  by 
section  1112(a)  of  the  Tax  Reform  Act  of 
1986  (“TRA  *86”)  apply,  a  plan  must  be 
operated  in  accordance  wiA  a 
reasonable,  good  faith  interpretation  of 
section  401(a)(4),  taking  into  account 
pre-existing  guidance  and  the 
amendments  made  by  TRA  ’86  to 
related  provisions  of  the  Code 
(including,  for  example,  sections  401(7), 
401(a)(17),  and  410(b)).  Whether  a  plan 
is  operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  401(a)(4)  will  generally  be 
determined  on  the  basis  of  all  relevant 
facts  and  circumstances,  including  the 


extent  to  which  an  employer  has 
resolved  unclear  issues  in  its  favor.  A 
plan  will  be  deemed  to  be  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  401(a)(4)  if  it  is 
operated  in  accordance  with  the  terms 
of  §§  1.401(a)(4)-l  through  1.401(a)(4)- 
13. 

(b)  Effective  date  for  governmental 
plans.  In  the  case  of  governmental  plans 
described  in  section  414(d),  including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans),  §§  1.401(a)(4)-l 
through  1.401(a)(4)-13  apply  to  plan 
years  beginning  on  or  after  the  later  of 
January  1, 1996,  or  90  days  after  the 
opening  of  the  first  legislative  session 
b^inning  on  or  after  January  1, 1996,  of 
the  governing  body  with  auAority  to 
amend  the  plan,  if  that  body  does  not 
meet  continuously.  Such  plans  are 
deemed  to  satisfy  section  401(a)(4)  for 
plan  years  before  that  effective  date.  For 
purposes  of  this  paragraph  (b),  the  term 
“governing  body  with  authority  to 
amend  the  plan”  means  the  legislature, 
board,  commission,  council,  or  other 
governing  body  with  authority  to  amend 
the  plan. 

(cj  Fresh-start  rules  for  defined  benefit 
plans — (1)  Introduction.  This  paragraph 

(c)  provides  rules  that  must  be  satisfied 
in  order  to  use  the  fresh-start  testing 
options  for  defined  benefit  plans  in 
§1.401(a)(4)-3  (b)(6)(vii)  and  (d)(3)(iii), 
relating  to  the  safe  harbors  and  the 
general  test,  respectively.  Those  fi’esh- 
start  options  are  designed  to  allow  a 
plan  to  be  tested  without  regard  to 
benefits  accrued  before  a  selected  fresh- 
start  date.  To  the  extent  provided  in 
paragraph  (d)  of  this  section,  those 
options  also  may  be  used  to  disregard 
certain  increases  in  benefits  attributable 
to  compensation  increases  after  a  fresh- 
start  date.  While  this  paragraph  (c) 
generally  requires  a  plan  to  be  amended 
to  freeze  employees’  accrued  benefits  as 
of  a  fresh-start  date  and  to  provide  any 
additional  accrued  benefits  after  the 
fresh-start  date  solely  in  accordance 
with  certain  specified  formulas,  certain 
of  these  requirements  do  not  apply  to  a 
plan  that  is  tested  under  the  general  test 
of  §  1.401(a)(4)-3(c).  See  §  1.401(a)(4)-3 

(b) (6)(vii)  and  (d)(3)(iii). 

(2)  General  rule.  A  defined  benefit 
plan  satisfies  this  paragraph  (c)  if — 

(i)  Accrued  benefits  of  employees  in 
the  fresh-start  group  are  frozen  as  of  the 
fresh-start  date  in  accordance  with 
paragraph  (c)(3)  of  this  section; 

(ii)  Accrued  benefits  after  the  fresh- 
start  date  for  employees  in  the  fresh- 
start  group  are  determined  under  one  of 
the  fresh-start  formulas  in  paragraph 

(c) (4)  of  this  section;  and 

(iii)  Paragraph  (c)(5)  of  this  section  is 
satisfied. 


(3)  Definition  of  frozen — (i)  General 
rule.  An  employee’s  accrued  benefit 
under  a  plan  is  frozen  as  of  the  fresh- 
start  date  if  it  is  determined  as  if  the 
employee  terminated  employment  with 
the  employer  as  of  the  fresh-start  date 
(or  the  date  the  employee  actually 
terminated  employment  with  the 
employer,  if  earlier),  and  without  regard 
to  any  amendment  to  the  plan  adopted 
after  that  date,  other  than  amendments 
recognized  as  effective  as  of  or  before 
that  date  under  section  401(b)  or 
§  1.401(a)(4)-ll(g).  The  assumption  that 
an  employee  has  terminated 
employment  applies  solely  for  purposes 
of  this  paragraph  (c)(3).  Thus,  for 
example,  the  fresh  start  has  no  effect  on 
the  service  taken  into  account  for 
purposes  of  determining  vesting  and 
eligibility  for  benefits,  rights,  and 
features  under  the  plan. 

(ii)  Permitted  compensation 
adjustments.  An  employee’s  accrued 
benefit  under  a  plan  that  satisfies 
paragraph  (d)  of  this  section  does  not 
fail  to  be  frozen  as  of  the  ft-esh-start  date 
merely  because  the  plan  makes  the 
adjustments  described  in  paragraph  (d) 
(7)  and  (8)  of  this  section  with  regard  to 
the  fresh-start  date.  In  addition,  if  the 
fi-ozen  accrued  benefit  of  an  employee 
under  the  plan  includes  top-heavy 
minimum  benefits,  an  employee’s 
accrued  benefit  under  a  plan  does  not 
fail  to  be  frozen  as  of  the  fresh-start  date 
merely  because  the  plan  increases  the 
firozen  accrued  benefit  of  each  employee 
in  the  firesh-start  group  solely  to  the 
extent  necessary  to  comply  with  the 
average  compensation  requirement  of 
section  416(c)(l)(D)(i). 

(iii)  Permitted  changes  in  optional 
forms.  An  employee’s  accrued  benefit 
under  a  plan  does  not  fail  to  be  ft'ozen 
as  of  the  fresh-start  date  merely  because 
the  plan  provides  a  new  optional  form 
of  benefit  with  respect  to  Ae  frozen 
accrued  benefit,  if — 

(A)  The  optional  form  is  provided 
with  respect  to  each  employee’s  entire 
accrued  benefit  (i.e.,  accrued  both  before 
and  after  the  fresh-start  date); 

(B)  The  plan  provided  meaningful 
coverage  as  of  the  firesh-start  date,  as 
described  in  paragraph  (d)(4)  of  this 
section;  and 

(C)  The  plan  provides  meaningful 
current  benefit  accruals  as  described  in 
paragraph  (d)(6)  of  this  section. 

(4)  Fresh-start  formulas — (i)  Formula 
without  wear-away.  An  employee’s 
accrued  benefit  under  the  plan  is  equal 
to  the  sum  of — 

(A)  The  employee’s  firozen  accrued 
benefit;  and 

(B)  The  employee’s  accrued  benefit 
determined  under  the  formula 
applicable  to  benefit  accruals  in  the 
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current  plan  year  ("current  formula”)  as 
applied  to  the  employee’s  years  of 
service  after  the  hesh-start  date. 

(ii)  Formula  with  wear-away.  An 
employee’s  accrued  benefit  imder  the 
plan  is  equal  to  the  greater  of— 

(A)  The  employee’s  frozen  accrued 
benefit:  or 

(B)  The  employee’s  accrued  benefit 
determined  under  the  current  formula 
as  applied  to  the  employee’s  total  years 
of  service  (before  and  after  the  firesh- 
start  date)  taken  into  account  under  the 
current  formula. 

(iii)  Formula  with  extended  wear- 
away.  An  employee’s  accrued  benefit 
under  the  plan  is  equal  to  the  greater 
of — 

(A)  The  amount  determined  under 
paragraph  (c)(4)(i)  of  this  section;  or 

(B)  The  amount  determined  under 
paragraph  (c)(4)(ii)(B)  of  this  section. 

(5)  Rules  of  application — (i) 
Consistency  requirement.  This 
paragraph  (c)(5)  is  not  satisfied  unless 
the  fresh-start  rules  in  this  paragraph  (c) 
(and  paragraph  (d)  of  this  section,  if 
applicable)  are  applied  consistently  to 
all  employees  in  the  fresh-start  group. 
Thus,  for  example,  the  same  fresh-start 
date  and  fresh-start  formula  (within  the 
meaning  of  paragraph  (c)(4)  of  this 
section)  must  apply  to  all  employees  in 
the  ftesh-start  group.  Similarly,  if  a  plan 
makes  a  fresh  start  for  all  employees 
with  accrued  benefits  on  the  fresh-start 
date  and,  for  a  later  plan  year,  is 
aggregated  for  purposes  of  section 
401(a)(4)  with  another  plan  that  did  not 
make  the  same  fresh  start,  the 
aggregated  plan  must  make  a  new  firesh 
start  in  order  to  use  the  fresh-start  rules 
for  that  later  plan  year  or  any 
subsequent  plan  year. 

(ii)  Definition  of  fresh-start  group. 
Generally,  the  fresh-start  group  with 
respect  to  a  fresh  start  consists  of  all 
employees  who  have  accrued  benefits  as 
of  the  fresh-start  date  and  have  at  least 
one  hour  of  service  with  the  employer 
after  that  date.  However,  a  fresh-start 
group  with  respect  to  a  fresh  start  may 
consist  exclusively  of  all  employees 
who  have  accrued  benefits  as  of  the 
fresh-start  date,  have  at  least  one  hour 
of  service  with  the  employer  after  that 
date,  and  are — 

(A)  Section  401(a)(17)  employees:  or 

(B)  Members  of  an  acquired  group  of 
employees  (provided  the  fresh-start  date 
is  the  date  determined  under  paragraph 
(c)(5)(iii)(B)  of  this  section). 

(iii)  Definition  of  fresh-start  date. 
Generally,  the  fresh-start  date  is  the  last 
day  of  a  plan  year.  However,  a  plan  may 
use  a  fresh-start  date  other  than  the  last 
day  of  the  plan  year  if — 

(A)  The  plan  satisfied  the  safe  harbor 
rules  of  §  1.401(a)(4)-3(b)  for  the  period 


from  the  beginning  of  the  plan  year 
through  the  fresh-start  date;  or 

(B)  The  fresh-start  group  is  an  ' 
acquired  group  of  employees,  and  the 
fresh-start  date  is  the  latest  date  of  hire 
or  transfer  into  an  acquired  trade  or 
business  selected  by  the  employer  for 
any  employees  to  be  included  in  the 
acquired  group  of  employees. 

(6)  Examples.  The  tollowing  examples 
illustrate  the  rules  in  this  paragraph  (c): 

Example  1.  (a)  Employer  X  maintains  a 
defined  benefit  plan  with  a  calendar  plan 
year.  The  plan  formula  provides  an  employee 
with  a  normal  retirement  benefit  at  age  65  of 
one  percent  of  average  annual  compensation 
up  to  covered  compensation,  multiplied  by 
the  employee’s  years  of  service  for  Employer 
X,  plus  1.5  percent  of  average  annual 
compensation  in  excess  of  covered 
compensation,  multiplied  by  the  employee’s 
years  of  service  for  Employer  X  up  to  40. 

(b)  For  plan  years  beginning  after  1994, 
Employer  X  amends  the  plan  formula  to 
provide  a  normal  retirement  benefit  of  0.75 
percent  of  average  annual  compensation  up 
to  covered  compensation  multiplied  by  the 
employee’s  total  years  of  service  for 
Employer  X  up  to  35,  plus  1.4  percent  of 
average  annud  compensation  in  excess  of 
covered  compensation  multiplied  by  the 
employee’s  years  of  service  for  Employer  X 
up  to  35.  For  plan  years  after  1994,  each 
employee’s  accrued  benefit  is  determined 
under  the  fresh-start  formula  in  paragraph 
(c)(4)(iii)  of  this  section  (formula  with 
extended  wear-away),  using  December  31, 
1994,  as  the  fresh-start  date. 

(c)  As  of  December  31, 1994,  Employee  M 
has'lO  years  of  service  for  Employer  X,  has 
average  annual  compensation  of  $38,000,  and 
has  covered  compensation  of  $30,000. 
Employee  M’s  accrued  benefit  as  of 
December  31, 1994,  is  therefore  $4,200  ((1 
percentx$30,000xl0  years)+(1.5 
percentx$8,000xl0  years)).  As  of  December 
31, 1995,  Employee  M  has  11  years  of  service 
for  Employer  X,  has  average  annual 
compensation  of  $40,000,  and  has  covered 
compensation  of  $32,000.  Employee  M’s 
accrued  benefit  as  of  December  31. 1995,  is 
$4,552,  the  greater  of— 

(1)  $4,552,  the  sum  of  Employee  M’s 
accrued  benefit  frozen  as  of  December  31, 
1994,  ($4,200)  and  the  amended  formula 
applied  to  Employee  M’s  years  of  service 
after  1994  ((0.75  percentx$32,000xl 
year)+(1.4  percentx$8,000xl  year),  or  $352); 
or 

(2)  $3,872,  the  amended  formula  applied  to 
Employee  M’s  total  years  of  service  ((0.75 
percentx$32,000xllyears)-f(1.4 
percentx$8 ,000x11  years)). 

Example  2.  (a)  Employer  Y  maintains  a 
defined  benefit  plan.  Plan  A,  that  has  a 
calendar  plan  year.  For  the  1995  plan  year. 
Plan  A  satisfies  the  requirements  for  a  safe 
harbor  plan  in  §  1.401(a)(4)-3(b).  Employer  Y 
selects  a  date  in  1995  for  all  the  employees, 
fieezes  the  employees’  accrued  benefits  as  of 
that  date  under  the  rules  of  paragraph  (c)(3) 
of  this  section,  and,  in  acco^ance  with  the 
rules  of  this  paragraph  (c),  amends  Plan  A  to 
determine  benefits  for  all  employees  after 
that  date  using  the  formula  with  wear-away 


described  in  paragraph  (c)(4)(ii)  of  this 
section.  The  new  benefit  formula  %vould 
satisfy  the  requirements  for  a  safe  harbor  plan 
in  §  1.401(a)(4)-3(b)  if  all  accrued  benefits 
were  determined  under  it 

(b)  Because  Plan  A  satisfied  the 
requirements  for  a  safe  harbor  plan  for  the 
period  frt)m  the  beginning  of  the  plan  year 
through  the  select^  date,  paragraph 
(c)(5)(iii)(A)  of  this  section  permits  the 
selected  date  to  be  a  fresh-start  date,  even  if 
it  is  not  the  last  day  of  the  plan  year.  Thus, 
Plan  A  satisfies  the  requirements  in  this 
paragraph  (c)  for  a  firesh  start  as  of  the  firesh- 
start  date. 

(c)  Under  §  1.401(a)(4)-3(b)(6)(vii),  a  plan 
does  not  fail  to  satisfy  the  requirements  of  . 

§  1.40(a)(4)-3(b),  merely  because  of  benefits 
accrued  under  a  different  formula  prior  to  a 
firesh-start  date.  ’Thus,  Plan  A  still  satisfies 
the  safe  harbor  requirements  of  $  1.401(a)(4)- 
3(b)  after  the  amendment  to  the  benefit 
formula.  Because  Plan  A  satisfied  the 
requirements  for  a  safe  harbor  plan  for  the 
period  firom  the  begiiming  of  the  plan  year, 
taking  the  amendment  into  account. 

Employer  Y  may  select  any  date  within  the 
plan  year  (which  may  be  the  same  date  as  the 
first  fresh-start  date)  and  apply  the  firesh-start 
rules  in  this  paragraph  (c)  a  second  time  as 
of  that  date. 

(d)  Compensation  adjustments  to 
frozen  accrued  benefits — (1) 
Introduction.  In  addition  to  the  fresh- 
start  rules  in  paragraph  (c)  of  this 
section,  this  paragraph  (d)  sets  forth 
requirements  that  must  be  satisfied  in 
order  for  a  plan  to  disregard  increases  in 
benefits  accrued  as  of  a  fi^sh-start  date 
that  are  attributable  to  increases  in 
employees’  compensation  after  the 
fresh-st£irt  date. 

(2)  In  general.  In  the  case  of  a  defined 
benefit  plan  that  is  tested  \mder  the  safe 
harbors  in  §  1.401(a)(4)-3(b)  or 
§  1.401(a)(4)-8(c)(3),  an  employee’s 
adjusted  accrued  benefit  (determined 
under  the  rules  in  paragraph  (d)(8)  of 
this  section)  may  be  substituted  for  the 
employee’s  frozen  accrued  benefit  in 
applying  the  formulas  in  paragraph 
(c)(4)  of  this  section  (or  paragraph  (f)(2) 
of  this  section,  if  applicable)  if 
paragraphs  (d)(3)  through  (d)(7)  of  this 
section  are  satisfied.  Thus,  for  example, 
in  determining  whether  such  a  plan 
satisfies  §  1.401(a)(4)-3(b),  any 
compensation  adjustments  to  the 
employee’s  frozen  accrued  benefit 
described  in  paragraph  (d)(8)  of  this 
section  are  disregarded.  Similarly,  in  the 
case  of  a  defined  benefit  plan  tested 
under  the  general  test  in  §  1.401(a)(4)- 
3(c),  the  compensation  adjustments 
described  in  paragraph  (d)(8)  of  this 
section  may  be  disregarded  imder  the 
rules  of  §  1.401(a)(4)-3(d)(3)(iii)  if 
paragraphs  (d)(3)  through  (d)(7)  of  this 
section  are  satisfied.  Of  course,  any 
increases  in  accrued  benefits  exceeding 
these  adjustments  must  be  taken  into 
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acc»unt  under  the  general  test,  and  a 
plan  providing  such  excess  increases 
generally  will  foil  to  satisfy  the  safe 
harbor  requirements  of  §  1.401(a)(4)- 
3(b).  Where  paragraphs  (d)(3)  throu^ 
((1)(7)  of  this  section  are  satisfied  with 
respect  to  a  plan  as  of  the  fiesh-start 
date,  but  one  or  more  of  those 
paragraphs  fail  to  be  satisfied  for  a  later 
plan  year,  further  comprasatioo 
adjustments  described  in  paragraph 
(d)(8)  of  this  secticm  may  not 
disregarded  in  testing  the  plan  under 
§  1.401(a)(4)-3. 

(3)  Plan  requirements— (i)  Pre-fresh- 
start  date.  As  of  the  fresh-start  date,  the 
plan  must  have  contained  a  benefit 
formula  under  which  benefits  of  each 
employee  in  the  fresh-start  group  that  . 
are  accrued  as  of  the  fresh-start  date  and 
are  attributable  to  service  before  the 
fresh-start  date  wmild  be  affected  by  the 
employee’s  compensation  after  the 
fresh-start  date.  A  plan  satisfies  this 
requirement,  for  example,  if  it  based 
benefits  on  an  employee’s  highest 
average  pay  over  a  fixed  period  of  years 
or  on  an  a  employee’s  average  pay  over 
the  employee’s  entire  career  with  the 
employer.  A  plan  does  not  satisfy  this 
paragraph  (d)(3)(i)  if  the  Commissioner 
determines,  based  on  all  of  the  relevant 
facts  and  circumstances,  that  the  plan 
provision  described  in  the  first  sentence 
of  this  paragraph  (d)(3)  was  added 
primarily  in  order  to  provide  additional 
benefits  to  HCEs  that  are  disregarded 
under  the  special  testing  rules  described 
in  this  par^aph  (d). 

(ii)  Post-fiesn-start  date.  The  plan  by 
its  terms  must  provide  that  the  accrued 
benefits  of  each  employee  in  the  fresh- 
start  group  after  the  fr^h-start  date  be 
at  least  equal  to  the  emplo)ree‘s  adjusted 
accrued  bmefit  (i.e.,  the  frmen  accrued 
benefit  as  of  the  fresh-start  date, 
adjusted  as  provided  under  paragraph 
(d)(7)  of  this  section,  plus  the 
compensation  adjustments  described  in 
paragraph  (dK8)  of  this  section). 

(4)  Meanin^ul  coverage  as  of  fresh- 
start  date.  The  plan  must  provide 
meaningful  coverage  as  of  the  fresh-start 
date.  A  plan  provided  meaningful 
coverage  as  of  the  fresh-start  date  if  the 
group  of  employees  with  accrued 
benefits  under  the  plan  as  of  the  fresh- 
start  date  satisfied  the  minimum 
coverage  requirements  of  section  410(b) 
as  in  efiect  on  that  date  (determined 
without  regard  to  section  410(b)(6)(C). 

In  order  to  satisfy  the  requirement  in  the 
preceding  sentence,  an  employer  may 
amend  the  plan  to  grant  past  service 
credit  under  the  formula  in  effect  as  of 
the  frosh-start  date  to  NHCEs,  if  the 
amount  of  past  service  granted  them  is 
leasonably  comparable,  on  average,  to 
ihe  amount  of  past  service  HCEs  have 


under  the  plan.  Any  benefit  increase 
that  results  from  the  grant  of  past 
service  credit  to  a  NHCE  under  this 
paragraph  (d)(4)  is  included  in  the 
employee’s  frozen  accrued  benefit. 

(5)  Meaningful  ongoing  coverage — (i) 
General  rule.  The  fresh-start  group  must 
have  satisfied  the  minimum  coveram 
requirements  ctf  section  410(b)  for  all 
plw  years  firom  the  first  plan  year 
begiiming  after  the  fresh-start  date 
through  Ihe  current  plan  year.  Thus,  if 
a  fresh-start  group  fails  to  satisfy  the 
minimum  coverage  requirements  of 
section  410(b)  fm  any  plan  year,  this 
paragraph  (d)(5)  is  not  satisfied  for  that 
Ian  year  or  any  subsequent  plan  year, 
owever,  such  a  failure  is  not  taken  into 
account  in  determining  whether  this 
paragraph  (d)(5)  is  satisfied  for  any 
previous  plan  year. 

(ii)  Alternative  rules.  Notwithstanding 
paragraph  (d)(5)(i)  of  this  section,  a 
fresh-start  group  is  deemed  to  satisfy 
this  paragraph  (dKS)  for  all  plan  years 
following  the  fre^-start  date  if  any  one 
of  the  following  requirements  is 
satisfied. 

(A)  Section  410(b)  coverage  for  first 
five  years  beginning  after  the  fresh-start 
date.  The  fiesh-start  group  must  have 
satisfied  the  minimum  coverage 
requirements  of  section  410(b)  for  the 
first  five  plan  years  b^iming  after  the 
fresh-start  date. 

(B)  Ratio  percentage  coverage  as  of 
fresh-start  date.  The  fresh-start  group 
must  have  satisfied  the  ratio  percentage 
test  of  §  1.410(b)-2(b)(2)  as  of  the  fresh- 
start  date. 

(C)  Fresh  start  for  acquired  group  of 
employees.  The  fresh-start  group  must 
consist  of  an  acquired  group  of 
employees  that  satisfied  the  minimum 
coverage  requirements  of  section  410(b) 
(determined  without  regard  to  section 
410(b)(6)(C))  as  of  the  firesh-start  date. 

(D)  Fresh  start  before  applicable 
effective  date.  The  firesh-start  date  with 
respect  to  the  fr^h-start  group  must 
have  been  on  or  before  tl^  effective  date 
applicable  to  the  plan  under  paragraph 
(a)  or  (b)  of  this  section. 

(6)  Meaningful  current  benefit 
accruals.  The  benefit  formula  and 
accrual  method  under  the  plan  that 
apply  to  the  fresh-start  group  must 
provide  benefit  accruals  in  the  current 
plan  year  (other  than  increases  in 
benefits  accrued  as  of  the  fresh-start 
date)  at  a  rate  that  is  meaningful  in 
comparison  to  the  rate  at  which  benefits 
accrued  for  the  frresh-start  group  in  plan 
years  beginning  before  the  fiesh-start 
date.  Whether  this  requirement  is 
satisfied  with  respect  to  a  fresh-start 
group  that  is  an  acquired  group  of 
employees  may  be  determined  taking 
into  account  the  rate  at  which  benefits 


are  provided  to  other  emplo)rees  in  the 
plan. 

(7)  Minimum  benefit  adjustment — (i) 

In  general.  In  the  case  of  a  section  401(7) 
plan  or  a  plan  that  imputes  disparity 
under  §  1.401(a)(4>-7.  the  plan  must 
make  the  minimum  benefit  adjustment 
described  in  paragraph  (d)(7)  (ii)  or  (iii) 
of  this  section. 

(ii)  Excess  or  offset  plans.  In  the  case 
of  a  plan  that  is  a  defined  benefit  excess 
plan  as  of  the  fresh-start  date,  each 
employee’s  frtkzen  accrued  benefit  is 
adjusted  so  that  the  base  benefit 
percentage  is  not  less  than  50  percent  of 
the  excess  benefit  percentage.  In  the 
case  of  a  plan  that  is  a'PIA  offset  plan 
(as  defined  in  paragraph  (2)(iii)  of  the 
definition  of  QSUPP  in  §  1.401(a)(4)-12) 
as  of  the  fresh-start  date,  each 
employees*  offset  as  applied  to 
determine  the  frnzmi  accrued  benefit  is 
adjusted  so  that  it  does  not  exceed  50 
percent  of  the  benefit  determined 
without  applying  the  offset. 

(iii)  Other  plans.  In  the  case  of  a  plan 
that  is  not  d^ribed  in  paragraph 
(d)(7)(ii)  of  this  section,  each  employee’s 
frozen  accrued  benefit  is  adjusted  in  a 
manner  that  is  economically  equivalent 
to  the  adjustment  required  under  that 
paragraph,  taking  into  account  the 
plan’s  l^nefit  formula,  accrual  rate,  and 
relevant  employee  factors,  such  as 
period  of  service. 

(8)  Adjusted  accrued  benefit — (i) 
General  rule.  The  terra  “adjusted 
accrued  benefit’’  means  an  employee’s 
frozen  accrued  benefit  that  is  adjusted 
as  provided  in  paragraph  (dK7)  of  this 
section  and  then  multipli^  by  a 
fraction  (not  less  than  one),  the 
numerator  of  which  is  the  employee’s 
compensation  for  the  current  plan  year 
and  the  denominator  of  which  is  the 
employee’s  comp>ensation  as  of  the 
fresh-start  date  determined  imder  the 
same  definition.  For  purposes  of  this 
adjustment,  the  compensation  definition 
must  be  either  the  same  compensation 
definition  and  formula  used  to 
determine  the  frozen  accrued  benefit  or 
average  annual  compensation  (without 
regard  to  §  1.401(a){4)-3(e)(2)(ii)(A)  (use 
of  plan  year  compensation)). 

(ii)  Alternative  formula  for  pre¬ 
effective-date  fresh  starts.  In  the  case  of 
a  fresh-start  date  before  the  effective 
date  that  applies  to  the  plan  under 
paragraph  (a)  or  (b)  of  this  section,  the 
adjusted  accrued  benefit  may  be 
determined  by  multiplying  the  frozen 
accrued  benefit  by  a  fraction  (not  less 
than  one)  determined  under  this 
paragraph  (d)(8)(ii).  The  numerator  of 
the  fiction  is  the  employee’s  average 
annual  compensation  f^  the  current 
plan  year.  The  denominator  of  the 
fraction  is  the  employee’s 
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"reconstructed  average  annual 
compensation”  as  of  the  fresh-start  date. 
An  employee’s  reconstructed  average 
annual  compensation  is  determined 
by— 

(A)  Selecting  a  single  plan  year 
beginning  after  the  fresh-start  date  but 
beginning  not  later  than  the  last  day  of 
the  first  plan  year  to  which  these 
regulations  apply  under  paragraph  (a)  or 

(b)  of  this  section; 

(B)  Determining  the  employee's 
average  annual  compensation  for  the 
selected  plan  year  imder  the  same 
method  used  to  determine  the 
employee’s  average  annual 
compensation  for  the  current  plan  year 
under  this  paragraph  (d)(8)(ii);  and 

(C)  Multiplying  the  employee’s 
average  annual  compensation  for  the 
selected  plan  year  by  a  fraction,  the 
numerator  of  which  is  the  employee’s 
compensation  as  of  the  fresh-start  date 
determined  under  the  same 
compensation  definition  and  formula 
used  to  determine  the  employee’s  frozen 
accrued  benefit  and  the  denominator  of 
which  is  the  employee’s  compensation 
for  the  selected  plan  year  determined 
under  the  compensation  definition  and 
formula  used  to  determine  the 
employee’s  frozen  accrued  benefit. 

(iii)  Effect  of  section  401(a)(17}.  In 
determining  the  numerators  and  the 
denominators  of  the  fractions  described 
in  this  paragraph  (d)(8),  the  annual 
compensation  limit  under  section 
401(a)(17)  generally  applies.  See, 
however,  §  1.401(a)(17)-l(e)(4)  for 
special  rules  applicable  to  section 
401(a)(17)  employees. 

(iv)  Option  to  make  iess  than  the  full 
permitted  adjustment.  A  plan  may  limit 
the  increase  in  an  employee’s  frozen 
accrued  benefit  for  the  current  and  all 
future  years  to  a  percentage  (not  more 
than  100  percent)  of  the  increase 
otherwise  provided  under  this 
paragraph  (d)(8).  Furthermore,  the  plan 
may,  at  any  time,  terminate  all  future 
adjustments  permitted  under  this 
paragraph  (d). 

(9)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(d). 

Example,  (a)  Employer  X  maintains  a 
defined  benefit  plan  that  is  an  excess  plan 
with  a  calendar  plan  year.  For  plan  years 
before  1989,  the  plan  is  integrated  with 
benefits  provided  under  the  Social  Security 
Act,  providing  each  employee  with  a  normal 
retirement  benefit  equal  to  one  percent  of  the 
employee’s  average  annual  compensation  in 
excess  of  the  employee’s  covered 
compensation,  multiplied  by  the  employee’s 
years  of  service  for  Employer  X.  The  benefit 
formula  thus  provides  no  benefit  with  respect 
to  average  annual  compensation  up  to 
covered  compensation. 


(b)  As  of  December  31, 1988,  Employee  M 
has  10  years  of  service  for  Employer  X  and 
has  covered  compensation  of  $25,000  and 
average  annual  compensation  of  $20,000. 
Employee  M’s  average  annual  compensation 
has  never  exceeded  $20,000.  Therefore,  as  of 
December  31, 1988,  Employee  M’s  accrued 
benefit  under  the  plan  is  zero. 

(c)  Effective  with  the  1989  plan  year,  the 
plan  is  amended  to  provide  each  employee 
with  a  normal  retirement  benefit  of  0.6 
percent  of  average  annual  compensation  up 
to  covered  compensation  plus  1.2  percent  of 
average  annual  compensation  in  excess  of 
covered  compensation,  multiplied  by  the 
employee’s  years  of  service  up  to  35.  The 
plan  also  provides  that,  for  plan  years  after 
1988,  each  employee’s  accrued  benefit  is 
determined  under  the  formula  in  paragraph 

(c) (4)(i)  of  this  section  (formula  without 
wear-away)  and,  in  applying  the  fresh-start 
formula,  each  employee’s  frozen  accrued 
benefit  under  paragraph  (c)(4)(i)  of  this 
section  will  be  adjusted  under  this  paragraph 

(d) ,  using  the  same  compensation  definition 
and  formula  used  to  determine  the  firozen 
accrued  benefit  under  paragraph  (d)(8)(i)  of 
this  section. 

(d)  The  plan  uses  the  permitted  disparity 
of  section  401(7)  and  thus  must  also  make  the 
minimum  benefit  adjustment  under 
paragraph  (d)(7)  of  this  section.  Because  the 
excess  benefit  percentage  under  the  plan  for 
years  before  1989  was  one  percent,  the  plan 
must  pitivide  a  base  benefit  percentage  for 
those  years  of  at  least  0.5  percent.  After  the 
minimum  benefit  adjustment.  Employee  M’s 
accrued  benefit  as  of  December  31, 1988,  is 
$1,000  (0.5  percent  x  $20,000  x  10  years). 

(e)  As  of  December  31, 1992,  Employee  M 
has  14  years  of  service  and  has  covered 
compensation  of  $30,000  and  average  annual 
compensation  of  $35,000.  Employee  M’s 
adjusted  accrued  benefit  as  of  December  31, 
1992,  is  $1,750  ($1,000  x  $35,000/$20,000), 
and  Employee  M’s  accrued  benefit  as  of 
December  31, 1992,  is  $2,710  (the  sum  of 
$1,750  plus  $960  ((0.6  percent  x  $30,000  x  4 
years)  plus  (1.2  percent  x  $5,000  x  4  years))). 

(e)  Determination  of  initial  theoretical 
reserve  for  target  benefit  plans) — (1) 
General  rule.  In  the  case  of  a  target 
benefit  plan  the  stated  benefit  formula 
under  which  takes  into  account  service 
for  years  in  which  the  plan  did  not 
satisfy  §  1.401(a)(4)-8(b)(3),  as  permitted 
under  §  1.401(a)(4)-8(h)(3)(vii),  the 
theoretical  reserve  as  of  the 
determination  date  for  the  last  plan  year 
beginning  before  the  first  day  of  the  first 
plan  satisfies  §  1.401(a)(4lM(b)(3)  of  an 
employee  who  was  a  participant  in  the 
plan  on  that  determination  date,  is 
determined  as  follows: 

(i)  Determine  the  actuarial  present 
value,  as  of  that  determination  date,  of 
the  stated  benefit  that  the  employee  is 
projected  to  have  at  the  employee’s 
normal  retirement  age,  using  the 
actuarial  assumptions,  the  provisions  of 
the  plan,  and  the  employee’s 
compensation  as  of  that  determination 
date.  For  an  employee  who  attained  age 


equals  or  exceeds  the  employee’s 
normal  retirement  age.  determine  the 
actuarial  present  value  of  the 
employee’s  stated  benefit  at  the 
employee’s  current  age,  but  using  an 
immediate  straight  life  annuity  factor  for 
an  employee  whose  attained  age  equals 
the  employee’s  normal  retirement  age. 

(ii)  Calculate  the  actuarial  present 
value  of  future  required  employer 
contributions  (without  regard  to 
limitations  under  section  415  or 
additional  contributions  described  in 
§  1.40(a)(4)^(b)(3)(v))  as  of  that 
determination  date  (i.e.,  the  actuarial 
present  value  of  the  level  contributions 
due  for  each  plan  year  through  the  end 
of  the  plan  year  in  which  the  enmloyee 
attains  normal  retirement  age).  This 
calculation  is  made  assuming  that  the 
required  contribution  in  each  future 
year  will  be  equal  to  the  required 
contribution  for  the  plan  year  that 
includes  that  determination  date,  and 
applying  the  interest  rate  that  was  used 
in  determining  that  required 
contribution. 

(iii)  Determine  the  excess,  if  any,  of 
the  amoimt  determined  in  paragraph 

(e)(l)(i)  of  this  section  over  the  amount 
determined  in  paragraph  (e)(l)(ii)  of  this 
section.  This  excess  is  the  employee’s 
theoretical  reserve  on  that 
determination  date. 

(2)  Example.  The  following  example 
illustrates  the  determination  of  an 
employee’s  theoretical  reserve. 

Example,  (a)  A  target  benefit  plan  was 
adopted  and  in  effect  before  September  9, 
1991,  and  satisfied  the  requirements  of  Rev. 
Rul.  76-464, 1976-2  CB.  115,  with  respect 
to  all  years  credited  under  the  stated  benefit 
formula  through  1993.  The  plan  provides  a 
stated  benefit  equal  to  40  percent  of 
compensation,  payable  annually  as  a  straight 
life  annuity  beginning  at  normal  retirement 
age.  Normal  retirement  age  under  the  plan  is 
65.  The  stated  interest  rate  under  the  plan  is 
six  percent.  The  determination  date  for 
required  contributions  under  the  plan  is  the 
last  day  of  the  plan  year.  Employee  M  is  38 
years  old  on  the  determination  date  for  the 
1993  plan  year,  has  participated  in  the  plan 
for  five  years,  and  has  compensation  equal  to 
$60,000  in  1993.  The  amount  of  employer 
contribution  to  Employee  M’s  account  for 
1993  was  $2,468. 

(b)  Under  these  facts.  Employee  M’s 
theoretical  reserve  is  equal  to  $13,909, 
calculated  as  follows: 

(1)  The  actuarial  present  value  of  Employee 
M’s  stated  benefit  is  calculated  using  the 
actuarial  assumptions,  provisions  of  the  plan 
and  Employee  M’s  compensation  as  of  the 
determination  date  for  ^e  1993  plan  year. 
This  amount  is  equal  to  $46,512,  Employee 
M’s  stated  benefit  of  $24,000  ($60,000 
multiplied  by  40  percent),  multiplied  by 
1.938,  the  actuarial  present  value  factor 
applicable  to  a  participant  who  is  38  years 
old  using  a  stated  interest  rate  of  sue  percent. 
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(2)  The  actiisrisl  preseiit  vshM  of  future 
empkiyar  oontributicHU  is  calculated 
assuming  that  the  required  coBtrtt>utiaB  in 
each  future  year  will  be  equal  to  the  required 
contribution  for  the  1993  plan  year  and 
assuming  the  same  interest  rate  as  was  used 
in  determining  that  contribution.  This 
amount  is  equal  to  $32,603,  which  is  equal 
to  the  amount  of  the  level  annual  employer 
contrlbutioa  ($2,468)  multiplied  by  e  foctor 
of  13.210S  (the  temporary  annuity  factor  for 

a  period  of  27  years,  assuming  the  six  pen»nt 
interest  rate  th^  was  used  to  determine  the 
required  employer  contributioo). 

(3)  Employee  M’s  thecnetkal  reserve  is 
$13,909.  the  excess  of  the  amount 
determined  in  paragraph  (b)(2]  of  this 
Example  over  the  amount  determined  in 
paragraph  (bK3)  of  this  Example. 

*  *  •  *  ♦ 

Shirley  D.  Peterson, 

Commissioner  of  Internal  Revenue. 

IFR  Doc  93-87  Filed  1-8-93;  8;45  am) 

BILUNG  C006  4t3S-«t-W 


DEPARTMENT  OF  THE  INTERtOR 

Office  of  Surface  Mlnirtg  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 
Amendment 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (C5SM). 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modification  to  the  State’s 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program]  under  the 
Surface  Mining  Control  and 
Reclamation  Ad  of  1977  (SMCRA). 

The  amendment  (Program 
Amendment  92-8)  submitted  consists  of 
proposed  changes  to  the  Indiana  Surface 
Mining  Rules  concerning  ownership 
and  control  The  amendment  would 
define  what  constitutes  ownership  and 
control  of  a  surface  mining  operaticm; 
establish  actions  to  be  taken  to  identify 
and  corred  improvidently  issued 
permits;  and  resolve  outstanding 
violations.  The  amendment  is  intended 
to  revise  the  Indiana  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 


will  be  followed  for  a  public  hearing,  if 
one  is  requested.  ' 

DATES:  Written  comments  must  be 
received  on  or  befive  4  pan.  on  Felmtary 
11, 1993;  if  requested,  a  public  hearing 
on  the  propos^  amendment  is 
scheduled  for  1  p.m.  on  February  8. 

1993;  and,  requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  before  4  p.m.  on  a 
January  27, 1993. 

ADDRESSES:  Writtm  comments  and 
requests  to  testify  at  the  bearing  should 
be  directed  to  Mr.  Roger  W.  Calhoun, 
Director,  Indianapolis  Field  Office,  at 
the  address  listed  below.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Indiana  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  following  locations,  during 
normal  business  hours.  Monday  through 
Friday,  excluding  holidays; 

Office  of  Surface  Mining  Reclamation 
and  Enforcemrat,  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204.  Telephone:  (317)  226-6166. 

Indiana  Department  of  Natural 
Resources.  402  West  Washington  Street, 
room  295,  Indianapolis,  IN  46204. 
Telephone:  (317)  232-1547. 

Each  requester  may  receive,  free  of 
chargn,  one  copy  of  ffie  proposed 
amendment  by  contacting  the  OSM 
Indianapolis  Field  Office. 

FOR  FURTHER  mFORMATION  CONTACT:  Mr. 
Roger  W.  Calhoun,  Director,  Telephone 
(317)  22&-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982,  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10, 914.15,  and 
914.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  May  11, 1989 
(Administrative  Record  No.  IND-0644), 
OSM  informed  Indiana  of  changes  to  the 
Federal  regulations  concerning 


ownership  and  control  which  may 
necessitate  changes  in  the  Indiana 
program. 

By  letter  dated  May  11, 1992, 
(Administrative  Record  No.  IND-1080), 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  a  proposed 
amendment  to  the  Indiana  program  at 
310  Indiana  Administrative  (lAQ 
12-0.5, 12-3,  and  12-6. 

By  letter  dated  August  26, 1992,  OSM 
requested  that  Indiana  correct  and/or 
clarify  certain  provisions  in  the 
proposed  amendment  (Administrative 
Record  No.  IND-1137). 

By  letter  dated  November  13, 1992, 
Indiana  submitted  a  revised  amendment 
(Program  Amendment  92-8)  and 
requested  that  the  amendment 
submitted  on  May  11, 1992  (Program 
Amendment  92-3),  be  withdrawn 
(Administrative  Record  Na  IND-1167). 
OSM  prepared  a  National  Notice  of 
Withchrawal  on  November  18. 1992. 

The  proposed  amendment  includes 
changes  to  the  following  Indiana  rules: 

Rule  Number  and  Subject  (Intended 
Action): 


310  lAC  12-a5- 

72.5. 

310  lAC  12-0.5- 

80.5. 

310  lAC  12-3- 
19. 

310  lAC  12-3- 
19.1. 


310  lAC  12-3- 
20. 


310  lAC  12-3- 
111. 


310  lAC  12-3- 
112. 


310  lAC  12-3- 
119.5. 


310  lAC  12-3- 
119.6. 


310  lAC  12-8-5 


Definition  of  "MSHA.” 
(New). 

Definition  of  “owned  or 
controlled’'.  (New). 

(Repeal). 

Surface  mining  permit 
applications;  identifica¬ 
tion  of  Interests.  (Re¬ 
place:  new). 

Surface  mining  permit 
applications:  compli¬ 

ance  information. 
(Amend). 

Review,  puUic  participa¬ 
tion,  and  approval  or 
disapproval  of  permit 
applications:  permit 

terms  and  conditions; 
review  of  permit  appli¬ 
cations.  (Amend). 

Review,  public  participe- 
tion,  and  approval  or 
disapproval  of  permit 
applications;  permit 
terms  and  conditions; 
permit  approval  cht  de¬ 
nial.  (Amend). 

Administrative  and  judi¬ 
cial  review  of  improvi¬ 
dently  issued  permits; 
genei^  procedures. 
(New). 

Administrative  and  judi¬ 
cial  review  of  decisions 
by  the  director  on  per¬ 
mit  applications;  judi¬ 
cial  r^ew,  improvi¬ 
dently  issued  permits; 
rescission  procedures. 
(New). 

State  enforcement;  ces¬ 
sation  orders.  (Amend). 
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The  full  text  of  the  pn^Kised  program 
am«ndinent  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  vdiether 
the  propos^  amendment  is  no  less 
ene^ive  than  the  Fedmal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

III.  Public  Comment  Procedures 
In  accordance  with  provisions  of  30 
CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfiea  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate, 
it  will  become  part  of  the  Indiana 
program. 

Written  Conunents 

Written  comments  should  be  specific, 
pertain  only  to  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter’s 
recommendations.  Comments  received 
after  the  time  indicated  under  “DATES” 
or  at  locations  other  than  the 
Indianapolis  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  “FOR  further 
INFORMATION  CONTACT”  by  the  close  of 
business  on  January  27. 1993.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
schedule  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
ubiic  meeting,  rather  than  a  public 
earing,  may  1m  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Indianapolis 
Field  Office  by  contacting  the  person 


listed  under  “FOR  FURTHER  MFORMATION 
CONTACT.”  All  sud)  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  “ADDRESSES”.  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

IV.  Procedural  Determinations 
Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3, 4.  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amen^ents. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
Ok^  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
condxicted  the  reviews  reqmred  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  b>  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  die 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.13  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
*  is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(c)  of  the  National 
Environmental  Pohcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Mwagemerit  and  Budget  under  the 


Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determine  that  this  rule  will  not  have 
a  significant  ectmomic  impact  on  a 
substantial  number  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq).  T^  State  sufa^ttal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upcm  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
wheth»  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  coimterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  25, 1992. 

Jeffrey  D.  Jarrett, 

Acting  Assistant  Director.  Eastern  Support 
Center. 

IFR  Doc.  93-592  Filed  1-11-93;  8:45  am] 
BtuiNO  CODE  ens-es-M 


FEDERAL  COMMUNICATIONS 
COMMISSIONS 

47  CFR  Parts  1, 73. 76  AND  100 

[MM  Docket  No.  92-261,  FCC  92-639] 

Revision  of  Broadcast  and  CaUa 
Television  EEO  Rules  and  Policies 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  Notice  of  Proposed  Rule 
Making  in  MM  Docket  No.  92-261  seeks 
comment  on  proposed  new  rules  and 
amendments  to  existing  broadcast  and 
cable  EEO  rules  as  mandated  by  the 
equal  employment  opportunity  (EEO) 
provisions  of  section  22  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992.  Specifically, 
the  Act  requires  a  mid-term  review  of 
broadcast  television  stations  as  well  as 
the  collection  of  more  specific 
employment  data  fitnn  cable  operators, 
expands  the  number  of  job  categories 
horn  nine  to  IS,  and  includes  within  the 
scope  of  these  rules  DBS  and  MMDS 
systems.  The  intmided  effect  of  this 
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notice  of  proposed  rule  making  is  to 
implement  the  equal  employment 
opportunity  provisions  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992. 

DATES:  Initial  comments  due  February 
16, 1993;  reply  comments  due  March  4, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lisa  M.  Higginbotham,  Mass  Media 
Bureau,  Enforcement  Division.  (202) 
632-7069. 

SUPPLEMENTARY  INFORMATION:  The 
following  collection  of  information 
contained  in  these  proposed  rules  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  Copies  of  the  submission 
may  be  purchased  from  the 
Commission’s  copy  contractor. 
Downtown  Copy  Center,  (202)  452- 
1422, 1990  M  Street,  NW,  suite  640, 
Washington,  DC  20036.  Persons  wishing 
to  comment  on  this  information  should 
direct  their  comments  to  Jonas  Neihardt, 
(202)  395-4814,  Office  of  Management 
and  Budget,  room  3235  NEOB, 
Washington,  DC  20503.  A  copy  of  any 
comments  should  also  be  sent  to  the 
Federal  Communications  Commission, 
Office  of  Managing  Director, 

Washington,  DC  20554.  For  further 
information  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-7513. 

OMB  Number:  3060-0095 
Title:  Annual  Employment  Report — 
Cable  Television 
Form:  FCC  395— A 
Action:  Revised  Collection 
Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Frequency  of  Response:  Annually 
Estimated  Annual  Response:  2,450  cable 
units/MMDS/DBS  file  complete  FCC 
395-A,  2.5  hours  per  response;  405 
cable  units/MMDS/DBS  file  one-time 
certification,  0.25  hours;  490  cable 
units/MMDS/DBS  complete 
supplemental  investigation  sheet,  2.5 
hours;  7,451  hours  total. 

Needs  and  Uses:  FCC  395-A  is  a  data 
collection  device  used  to  assess  a 
cable  entity’s  equal  employment 
policies  and  practices  in  accordance 
with  public  and  federal  objectives. 
This  is  a  synopsis  of  the 
Ck)mmission’s  notice  of  proposed  rule 
making  in  MM  Docket  No.  92-261, 
adopt^  December  10, 1992,  and 
released  January  5, 1993. 

The  complete  text  of  this  notice  of 
proposed  ride  making,  which  was 


adopted  in  MM  Docket  No.  92-261,  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street,  NW,  Washington,  DC,  and  also 
may  be  purchased  from  the 
Commission’s  copy  contractor. 
Downtown  Copy  Center,  at  (202)  452- 
1422, 1990  M  Street,  NW.,  suite  640, 
Washington,  DC  20036. 

Synopsis  of  Notice  trf^Proposed  Role 
Making 

1.  To  implement  the  equal 
eniployment  opportunity  provisions  of 
section  22  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992,  the  Commission  adopted  a 
notice  of  proposed  rule  making.  ’The 
Commission  sought  comment  on  its 
initial  view  that  ffie  criteria  to  be  used 
for  the  mid-term  review  should  consist 
only  of  a  statistical  comparison  of  a 
television  station’s  employment  profile 
as  reflected  in  the  first  two  annual 
employment  reports  filed  after  grant  of 
license  renewal  with  the  relevant  labor 
force  of  the  MSA  or  county  in  which  the 
station  is  located.  'The  Commission’s 
internal  processing  guidelines  would 
then  be  applied  to  the  results  of  the 
comparison.  As  the  Commission  noted, 
the  Act’s  language  conceivably  could  be 
read  to  require  a  review  of  a  station’s 
EEO  efforts.  However,  the  Commission 
determined  that  the  Conference  Report, 
with  its  more  specific  language,  should 
be  followed. 

2.  'The  Commission  sought  comment 
on  its  proposal  to  conduct  mid-term 
reviews  approximately  two  and  one  half 
years  following  grant  of  renewal  of 
license  and  to  send  the  results  of  such 
review  only  to  those  licensees  whose 
employment  profiles  evidenced  a  need 
for  improvement.  As  the  Commission 
observed,  the  Act’s  language  is  unclear, 
as  to  who  should  receive  a  review  letter. 
However,  the  Conference  Report 
suggests  that  only  licensees  with 
deficient  “employment  practices’’  need 
to  receive  a  letter. 

3.  The  Commission  sought  comment 
on  its  tentative  conclusion  that  an  EEO 
program  that  failed  to  receive  a 
deficiency  letter  would  not  be  treated  as 
being  in  compliance  with  the  EEO  Rule 
at  renewal  time  merely  because  no  mid¬ 
term  letter  was  sent.  The  Commission 
noted  that  the  Act  was  silent  on  the 
issue  of  what  impact  the  mid-term 
review  would  have  on  subsequent 
renewal  while  the  Conference  Report 
suggested  Congress’  intent  that  the 
review  should  not  be  used  as  a  sanction. 
The  Commission  concluded  that 
because  the  mid-term  review,  under  its 
proposal,  would  consist  of  an  analysis 
that  is  only  one  aspect  of  the  EEO 


efibrts-based  renewal  evaluation,  the 
mid-term  review  would  not  establish 
compliance  with  the  EEO  Rule  at 
renewal  time. 

4.  In  accordance  with  the  Act,  the 
Commission  proposed  to  amend  the 
cable  annual  employment  report  (Form 
395-A)  to  collect  employment  data  for 
full  and  part-time  employees  separately 
as  well  as  by  job  title.  In  addition,  the 
Commission  proposed  to  collect 
recruitment,  promotion  and 
employment  information  for  the 
additional  six  new  upper-level  job 
categories.  'The  Commission  believed 
that  its  proposed  amendment  to  its  form 
would  ffilfill  Congress’  intent  to  provide 
an  additional  memod  of  ensuring 
accuracy  while  improving  the  ability  to 
monitor  industry  employment  trends. 
Comment  is  sought  on  these  proposals. 

5.  As  the  Commission  explained,  the 
Act  adds  the  following  six  upper-level 
job  categories:  Corporate  officers; 
general  manager,  (±ief  engineer; 
comptroller;  general  sales  manager;  and 
production  manager.  Thus,  cable 
operators  are  now  required  to  report 
employment  data  for  15  job  categories, 
including  10  upper-level  job  categories. 
In  accordance  with  the  Act’s  mandate, 
the  Commission  proposed  to  adopt  rules 
defining  the  six  new  upper-level  job 
categories  “so  as  to  ensure  that  only 
employees  who  are  principal 
decisionmakers  and  who  have 
supervisory  authority  are  reported.’’  The 
Commission  sought  comment  on  the 
proposed  definitions  as  well  as 
suggestions  for  any  pre-existing  sources 
for  defining  these  new  categories.  In 
addition,  the  Commission  proposed 
adopting  its  current  definitions  for  the 
nine  other  job  categories. 

6.  The  Commission  also  sought 
comment  on  whether  the  Act  requires  it 
to  provide  statistical  information  as  it 
currently  does  for  the  nine  current  job 
categories.  In  addition,  it  sought 
comment  on  its  initial  conclusion  that 
Congress  did  not  intend  it  to  engage  in 
a  competency-based  analysis  which  it 
currently  does  not  employ. 

7.  The  Commission  noted  that  the  Act 
increases  the  penalty  for  noncompliance 
with  the  cable  EEO  requirements  from 
$220  to  $500.  Accordingly,  the 
Commission  stated  that  the  higher 
forfeiture  amounts  would  be  applied  to 
future  cable  EEO  actions,  as  appropriate. 

8.  Finally,  the  Commission  sougnt 
comment  on  its  proposal  to  amend  its 
rules  to  include  “any  multichannel 
video  programming  distributor’’  within 
the  scope  of  the  cable  EEO  rules.  It 
propos^  to  adopt  the  Act’s  definition  of 
this  term  which  would  require  the 
Commission  to  apply  its  cable  EEO 
regulations  to  DBS  and  MMDS  systems. 
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Initial  Regulatory  Flexibibly  Analysis 

As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepwred  an  Initial 
Regulatwy  Flexibility  Ajaalysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  the  notice 
of  proposed  rule  making.  Written  public 
comments  are  requested  on  the  IRFA. 
These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
notice  of  proposed  rule  making,  but  they 
must  have  a  separate  and  distinct 
heading  designating  them  as  response 
to  the  Initial  Regulatory  Flexibility 
Analysis.  The  Si^retary  shall  send  a 
copy  of  the  notice  of  proposed  rule 
maldng,  including  the  Initial  Regulatory 
Flexibility  Analysis  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(8}  of  the  Regulatory 
Flexibility  Act,  Public  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C.  601,  ef  seq. 

(1980). 

I.  Reason  for  action:  This  action  is 
taken  to  implement  the  equal 
employment  opportunity  provisions  of 
the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992. 

II.  Objectives:  The  legislation  and  this 
subsequent  Commission  action  establish 
guidelines  for  the  regulation  of  equal 
employment  opportunity  policy  and 
practices  in  the  cable  and  broadcast 


television  industries.  This  proceeding  is 
intended  to  institute  a  national  policy  to 
encourage  employment  opportunities 
for  women  and  minorities  and  to  ensure 
non-discrimination  in  the  cable  and 
broadcast  television  industries. 

III.  Legal  basis:  Action  as  proposed  for 
this  rule  making  is  contained  in  section 
4(i).  (iJ  and  303  of  the  Cbmmimications 
Act  of  1934,  as  amended,  47  U.S.C. 
154(1),  (j)  and  303  and  section  22  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  Pub.  L. 
No.  102-385, 106  Stat.  1460  (1992). 

IV.  Reporting,  recordkeeping  and 
other  compliance  requirements:  Cable 
entities  will  be  required  to  submit 
additional  dociunentation  as  part  of  the 
Commission’s  investigaticm 
responsibilities  as  mandated  by  the 
Cable  Act.  The  documentation 
requirmnent  will  be  new  cmly  for 
licensees  and  permitters  of  DBS,  MMDS 
and  other  systmns  which  fall  within  the 
Act’s  definition  of  “multichannel  video 
programming  distributor.” 

V.  Federalrvtes  which  overtop, 
duplicate  or  conflict  with  this  rule: 
None. 

VI.  Description,  potential  impact  and 
number  o/ small  entities  affected:  In 
order  to  implement  the  equal 
employment  opportunity  provisions  of 
the  Cable  Act  of  1992,  the  Commission 
has  proposed  to  modify  some  rules  and 
add  new  rules.  The  Cable  Act  of  1992’8 
definition'of  systems  subject  to  the  EEO 


provisions  difiers  in  some  respect  from 
our  current  requirements.  If  we  adopt 
the  Cable  Act’s  definition  of  a  cable 
system  as  we  have  proposed,  we  believe 
the  following  additional  entities  will  be 
affected.  Licensees  and  permittees  of 
direct  broadcast  satellite  systems  (DBS) 
and  multichannel,  multipoint 
distribution  service  (MMDS)  could  now 
come  under  the  scope  of  our  cable  EEO 
regulations. 

VII.  Any  significant  ahematives 
minimizing  impact  on  small  mttities  and 
consistent  with  stated  objective.  None. 

List  of  Subjects 
47  CFR  Part  1 

Reporting  arxi  recordke^ing 
requirements. 

47  CFR  Part  73 
Television  broadcasting. 

47  CFR  Part  76 

Equal  employment  opportunity. 
Reporting  and  recordk^ping 
requirements. 

47  CFR  Part  100 

*  Equal  employment  opportunity. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  93-614  Filed  1-11-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

National  Conservation  Review  Group; 
Meeting 

AGENCY:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Conservation 
Review  Group  will  meet  to  consider  * 
recommendations  from  State  and 
County  Conservation  Review  Groups 
with  respect  to  the  operational  features 
of  the  Agricultural  Conservation 
Program  (ACP),  the  Emergency 
Conservation  Program  (ECP),  the 
Forestry  Incentive  Program  (FIP)  and  the 
Water  Bank  Program  (WBP).  Comments 
and  suggestions  will  be  received  from 
the  public  concerning  these 
conservation  and  environmental 
programs  administered  by  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS). 

DATES:  Meeting  Date:  February  17, 1993. 
ADDRESSES:  Meeting  Location:  The 
meeting  is  scheduled  to  be  held  in  the 
Palladian  Room  of  the  OMNI  Shoreham 
Hotel,  2500  Calvert  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Grady  Bilberry,  Chief,  Conservation  and 
Environmental  Activities  Branch, 
Conservation  and  Environmental 
Protection  Division,  ASCS,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415,  room  4723,  South  Building, 
Washington,  DC  20013-2415,  202-720- 
7333. 

SUPPLEMENTARY  INFORMATION:  The 
National  Conservation  Review  Group 
meeting  is  scheduled  to  be  held  from  9 
a.m.  to  1  p.m.  on  February  17, 1993,  in 
the  Palladian  Room  of  the  OMNI 
Shoreham  Hotel,  2500  Calvert  Street, 
NW.,Washington,  DC.  Meeting  sessions 
will  be  open  to  the  public. 


The  agenda  will  include 
consideration  of  State  and  County 
Review  Group  recommendations  for 
changes  in  the  administrative 
procedures  and  policy  guidelines  of  the 
ACP,  ECP,  FIP,  and  WBP.  An 
opportunity  will  be  provided  for  the 
public  to  present  comments  at  the 
meeting  on  these  conservation  and 
environmental  programs  administered 
by  ASCS. 

Because  of  time  constraints  and 
anticipated  participation  from  interested 
individuals  and  groups,  comments  will 
be  limited  to  not  more  than  5  minutes. 
Individuals  or  groups  interested  in 
making  recommendations  may  also 
make  them  in  writing  and  submit  them 
to  the  Chief,  Conservation  and 
Environmental  Activities  Branch, 
Conservation  and  Environmental 
Protection  Division,  ASCS,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415,  room  4723-S,  Washington,  DC 
20013-2415.  The  meeting  may  also 
include  discussion  of  current 
procedures,  criteria,  and  guidelines 
relevant  to  the  implementation  of  these 
programs. 

Because  of  limited  space,  persons 
desiring  to  attend  the  meeting  should 
call  Mr.  Grady  Bilberry  at  202-720-7333 
to  make  reservations. 

Signed  at  Washington,  DC,  on  January  5, 
1993. 

John  A.  Stevenson, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 

IFR  Doc.  93-570  Filed  1-11-93;  8:45  ami 
BILUNG  CODE  341(M»-M 


Forest  Service 

Advisory  Council  Meeting;  Allegheny 
Wild  and  Scenic  River,  Allegheny 
National  Forest,  Pennsylvania 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Meeting  notice. 

SUMMARY:  The  Allegheny  National  Wild 
and  Scenic  River  Advisory  Councils 
will  meet  on  January  27  at  7  p.m. -at  the 
Five  Forks  Restaurant,  Tionesta 
Pennsylvania.  This  meeting  will  be  a 
joint  meeting  of  both  the  Northern  and 
Southern  Councils  for  the  purpose  of 
providing  training  and  orientation  for 
Advisory  Council  members.  No  other 
business  will  be  conducted  at  this  initial 
meeting  of  the  councils. 


The  meeting  is  open  to  interested 
members  of  the  public.  A  sign  language 
interpreter  will  be  provided  if  requested 
by  January  20, 1993. 

FOR  FURTHER  INFORMATION  CONTRACT: 
Lionel  Lemery,  Wild  and  Scenic  River 
Coordinator,  Allegheny  National  Forest, 
222  Liberty  Street,  Warren, 
Pennsylvania  16365,  814/723-5150 
(voice). 

Dated:  January  6, 1993. 

Ernest  F.  Rozelle, 

Acting  Forest  Supervisor. 

(FR  Doc.  93-585  Filed  1-11-93;  8:45  am] 
BILUNO  CODE  34ie-1t-M 


Soil  Conservation  Service 

Mud  Creek  Watershed  Water  Quality 
Plan;  Barry,  Eaton  and  Ionia  Counties, 
Ml 

AGENCY:  Soil  Conservation  Service,  U.S. 
Department  of  Agriculture. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  part  1500); 
and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  Mud  Creek 
Watershed;  Barry.  Eaton  and  Ionia 
Counties,  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Homer  R.  Hilner,  State 
Conservationist,  Soil  Conservation 
Service,  room  101, 1405  South  Harrison 
Road,  East  Lansing,  Michigan  48823- 
5202,  telephone  (517)  337-6701.  Ext. 
1200. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  as.sisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment.  A  contact  has  been 
made  with  the  State  Historic 
Preservation  Officer  and  concludes  that 
it  will  have  no  efiect  on  any  cultural 
resources  either  eligible  for  or  listed  on 
the  National  Register  of  Historic  Places. 
The  State  Archaeologist  will  be 
contacted  if  any  land  disturbance 
associated  with  this  project  encounter 
archaeological  sites,  features  or 
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materials.  As  a  result  of  these  findings, 
Mr,  Homer  R.  Hilner,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
Environmental  Impact  Statement  are  not 
needed  for  this  project. 

The  project  purposes  are  to  improve 
water  quality,  restore  recreational  uses, 
enhance  fish  habitat  and  protect  and 
restore  wetlands  of  Mud  Creek 
Watershed  and  Thomapple  Lake.  The 
planned  works  of  improvement  include: 
Conservation  tillage,  no-till,  cover  crops, 
pasture  and  hayland  planting,  water  and 
sediment  control  basins,  diversion, 
grade  stabilization  structures,  grassed 
waterways,  fencing,  critical  area 
seeding,  streambank  stabilization, 
livestock  watering  systems,  filter  strips, 
wetland  improvements,  windbreaks  and 
vegetative  barriers. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  state  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  Homer  R.  Hilner. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  imder  No. 
10.904 — ^Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  officials.) 

Dated:  December  17, 1992. 

Homer  R,  Hilner, 

State  Conservationists. 

IFR  Doc.  93-610  Filed  1-11-93;  8:45  am) 
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requirements  on  relevant  industrial 
facilities. 

Depending  on  the  specific  chemical, 
the  CWC  requires: 

•  Detailed  reports  of  the  quantities 
produced,  processed,  or  consumed  in 
your  facilities; 

•  Detailed  production  plans  and  site 
(plant)  information; 

•  Short-notice  on-site  inspections  of 
industry  facilities  and  records  by 
international  inspection  teams. 

The  key  issues  for  U.S.  chemical  and 
related  industry  managers: 

•  Compliance  with  CWC  Requirements; 

•  Protection  of  confidential/proprietary 
business  information; 

•  Controlling  adverse  publicity/ 
controversy; 

•  Prevention  of  unnecessary  costs/ 
production  disruptions; 

•  Inspection  readiness; 

•  Schedule  of  implementation. 

The  U.S.  Arms  Control  and 

Disarmament  Agency  is  sponsoring 
regional  one-day  seminars  to  explain  the 
CWC  and  its  significance  for  U.S, 
industry.  You  are  invited  to  attend  one 
of  the  following: 

Washington,  DC . February  11, 1993. 

Newark,  NJ . February  25, 1993. 

Houston,  TX . March  9, 1993. 

Los  Angeles,  CA . March  25. 1993. 

Chicago,  IL . March  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

registration  materials  and  more 
information  on  how  the  CWC  affects 
your  company,  contact:  Gordon  Burck, 
Deputy  Director,  Chemical  and 
Biological  Arms  Control  Institute,  2111 
Eisenhower  Avenue,  suite  301, 
Alexandria,  VA  22314-4679. 

Telephone:  (800)  528-1041  or  (703) 
739-1033.  Fax:  (703)  739-1525. 

Cathleen  Lawrence, 

Administrative  Director. 

[FR  Doc.  93-562  Filed  1-11-93;  8:45  am) 
BIUJNG  CODE  U20-32-M 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Government  Sponsored  Chemical 
Weapons  Convention  (CWC)  Seminars 
for  the  Chemical  and  Related  Industry 

AGENCY:  United  States  Arms  Control  and 
Disarmament  Agency  (ACDA). 

ACTION:  ACDA  will  sponsor  seminars  to 
explain  the  CWC  and  its  significance  for 
U.S.  industry. 

SUMMARY:  The  recently  completed 
Chemical  Weapons  Convention  (CWC) 
will  directly  affect  private  sector 
chemical  producers,  consumers  and 
processors.  The  CWC  imposes 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Malcolm  Baldrige  National  Quality 
Award’s  Board  of  Overseers 

AGENCY:  National  Institute  of  Standards 
and  Technology,  DOC. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2,  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Board  of  Overseers 
of  the  Malcolm  Baldrige  National 
Quality  Award  on  Wednesday,  February 


10, 1993,  from  8:30  a.m.  to  5  p.m.  The 
Board  of  Overseers  consists  of  six 
members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Secretary  of  Commerce,  assembled 
to  advise  the  Secretary  of  Commerce  on 
the  conduct  of  the  Baldrige  Award.  The 
purpose  of  the  meeting  on  February  10, 
1993,  will  be  for  the  Board  of  Overseers 
to  receive  and  then  discuss  reports  from 
the  National  Institute  of  Standards  and 
Technology  (NIST)  and  the  Panel  of 
Judges  of  the  Malcolm  Baldrige  National 
Quality  Award.  These  reports  will  cover 
the  following  topics:  Introductions  and 
overview  of  the  Award  process;  update 
on  the  1992  and  1993  Awards; 
roundtable  discussions  with  the  Panel 
of  Judges  of  the  Malcolm  Baldrige 
National  Quality  Award  and  the  Board 
of  Overseers. 

DATES:  The  meeting' will  convene 
February  10, 1993,  at  8:30  a.m.,  and 
adjourn  at  5  p.m.  on  February  10, 1993. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building 
Conference  Room  (seating  capacity  36, 
includes  24  participants),  Gaithersburg, 
Maryland  20899. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Curt  W.  Reimann,  Director  for  Quality 
Programs,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  Maryland  20899, 
telephone  number  (301)  975-2036. 

Dated:  January  6, 1993. 

John  Lyons, 

Director. 

(FR  Doc.  93-664  Filed  1-11-93;  8:45  am) 
BIUJNG  CODE  3S10-13-M 


Malcolm  Baldrige  National  Quality 
Award’s  Panel  of  Judges 

AGENCY:  National  Institute  of  Standards 
and  Technology,  DOC. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2,  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Panel  of  Judges  of 
the  Malcolm  Baldrige  National  Quality 
Award  on  Tuesday,  February  9, 1993, 
and  on  Wednesday,  February  10, 1993. 
The  Panel  of  Judges  is  composed  of  nine 
members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Director  of  the  National  Institute  of 
Standards  and  Technology. 

The  meeting  will  be  composed  of  two 
parts.  On  February  9,  the  Panel  of 
Judges  will  meet  to  review  the  Award 
processes  (first  stage,  consensus,  site 
visit,  and  final  selection);  hold  final 
discussions  on  the  1992  Award  cycle; 
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prepare  for  the  Panel’s  meeting  on 
February  10  with  the  Board  of  Overseers 
of  the  Malcolm  Baldrige  National 
Quality  Award  on  the  1993  Award 
status  and  plans;  and  discuss  future 
plans  for  the  Award  program.  This 
meeting  will  include  a  working  lunch. 
On  February  10,  there  will  be  a 
combined  meeting  of  the  members  of 
the  Panel  of  Judges  and  the  Board  of 
Overseers  to  review  the  Award  process, 
discuss  the  1992  and  1993  Awards,  and 
outline  plans  and  issues  for  the  1993 
and  1994  Award  process. 

DATES:  The  meeting  will  convene  on 
F^ruary  9, 1993,  at  8:30  a.m.  and 
adjourn  at  5  pjn.  on  February  10, 1993. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building 
Conference  Room  (seating  capacity  36, 
including  18  participants  on  February  9, 
and  24  participants  on  February  10, 
1993),  Gaithersburg,  Maryland  20899. 
FOR  FURTHER  INFORUATION  CONTACT: 

Dr.  Curt  W.  Reimann,  Director  for 
Quality  Programs.  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  Maryland  20899, 
telephone  number  (301)  975-2036. 

Dated:  January  6, 1993. 

)ohn  Lyons, 

Director. 

[FR  Doc.  93-663  Piled  1-11-93;  8:45  am) 
BIUUNG  CODE  SSIO-ISHN 


[Docket  No.  921237-2337] 

Standard  on  Safe  Entry  and  Cleaning 
of  Petroleum  Storage  Tanks: 
Announcement  of  Intent  To  Revise 
Under  American  National  Standards 
Institute  Procedures  and  Request  for 
Review 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice  of  intent  to  revise 
standard  and  request  for  comments  and 
participation  in  the  standardization 
process. 

SUMMARY:  The  American  Petroleum 
Institute  (API),  with  the  assistance  of 
other  interested  organizations,  proposes 
to  revise  API  Pubbcation  2015,  "Safe 
Entry  and  Cleaning  of  Petroleum  Storage 
Tanks.”  The  purpose  of  this  notice  is  to 
increase  public  participation  in  that 
revision  by  announcing  the  intent  to 
revise  the  standard,  by  inviting  review 
of  the  existing  standard  and  requesting 
participation  in  the  standardization 
process.  The  publication  of  this  notice 
by  the  National  Institute  of  Standards 
and  Technology  (NIST)  on  behalf  of  API 
is  being  undertaken  as  a  public  service. 


NIST  does  not  necessarily  endorse, 
approve,  or  recommend  the  standard 
referenced  in  this  notice. 

DATES:  Comments  must  be  submitted  on 
or  before  March  15, 1993. 

ADDRESSES:  Interested  persons  may 
contact:  M.H.  Matheson,  Manufacturing, 
Distribution  and  Marketing.  American 
Petroleum  Institute,  1220  L  Street.  NW., 
Washington.  DC  20005.  (202)  682-8189. 
FOR  FURTHER  INFORMATION  CONTACT: 

M.H.  Matheson,  at  (202)  682-8189. 

SUPPLEMENTARY  INFORMATION: 
Background 

API  develops  and  publishes  voluntary 
standards  for  petroleum  processing 
equipment  and  operations.  These 
standards  are  used  by  companies  and  by 
governmental  agencies,  which  may 
incorporate  them  by  reference  into  their 
regulations. 

API  publication  2015,  “Safe  Entry  end 
Cleaning  of  Petroleum  Storage  Tanks,” 
presents  precautions  and  procedures 
consider^  essential  for  preventing  fires, 
accidents,  injuries,  and  illness  while 
petroleum  storage  tanks  are  prepared  for 
entry  and  while  the  tanks  are  actually 
entered,  worked  on  or  in  and  cleaned. 

Request  for  Comments 

Send  all  inquiries  to  M.  H.  Matheson, 
Mrmufacturing,  Distribution  and 
Marketing,  American  Petroleum 
Institute,  1220  L  Street.  NW., 
Washington,  DC  20005.  Interested 
persons  are  urged  to  submit  any 
information  or  recommendations 
pertaining  to  the  revision  of  Publication 
2015  for  consideration  immediately. 
Interested  persons  may  also  request 
copies  of  the  current  edition  for  review. 

Dated:  January  6, 1993. 

John  W.  Lyons, 

Director. 

IFR  Doc.  93-622  Filed  1-11-93;  8:45  am] 
BiLUNG  CODE  3610-13-M 


National  Oceanic  and  Atomospherlc 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Claire  Pappas 
From  an  Objection  by  the  New  York 
State  Department  of  State 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  decision. 

On  October  26, 1992,  the  Secretary  of 
Commerce  (Secretary)  issued  a  decision 
in  the  consistency  appeal  of  Claire 
Pappas  (Appellant).  'The  Appellant  had 
applied  to  the  U.S.  Army  Ccups  of 


Engineers  (Corps)  for  a  permit  to 
construct  a  wo^  deck  structure  for 
dining  over  a  canal  as  an  addition  to  her 
seafood  restaurant  in  Hemstead,  New 
York.  In  conjunction  with  the  Federal 
permit  application,  the  Appellant 
submitt^  to  the  Corps  for  review  by  the 
New  Yoi)c  State  Department  of  State 
(State),  the  State  of  New  York’s  coastal 
management  agency,  under  section 
307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended 
(CZMA),  16  U.S.C.  1456(c)(3)(A).  a 
certification  that  the  proposed  activity  is 
consistent  with  the  State’s  federally- 
approved  Coastal  Management  Program 
(CMP). 

On  February  15, 1990,  the  State 
objected  to  the  Appellant’s  consistency 
certification  for  the  proposed  project  on 
the  groxmd  that  the  proposed  project  is 
not  in  accordance  with  the  State’s  CMP 
policies  and  objectives  of  facilitating  the 
siting  of  water  dependent  uses  and 
facilities  on  or  adjacent  to  coastal 
waters.  Under  CZMA  section 
307(c)(3)(A)  and  15  CFR  930.131,  the 
State’s  consistency  objection  precludes 
the  Corps  from  issuing  a  permit  for  the 
activity  imless  the  Secretary  finds  that 
the  activity  is  either  consistent  with  the 
objectives  or  purposes  of  the  C2JMA 
(Ground  I)  or  necessary  in  the  interest 
of  national  security  (Ground  II).  The 
Appellant  based  her  appeal  on  Ground 
I. 

Upon  consideration  of  the 
information  submitted  by  the  Appellant, 
the  State  and  interested  Federal 
agencies,  the  Secretary  made  the 
following  findings  pvursuant  to  15  CFR 
930.121(d):  the  ^temative  proposed  by 
the  State  of  adding  additional  space  to 
the  Appellfuit’s  existing  restaurant 
structure  was  a  reasonable,  available 
alternative  that  would  be  consistent 
with  the  State’s  CMP.  Accordingly,  the 
proposed  project  is  not  consistent  ivith 
the  objectives  or  purposes  of  the  CZMA. 
Because  the  Appellant’s  proposed 
project  failed  to  satisfy  all  of  the 
requirements  of  Ground  I,  the  Secretary 
did  not  override  the  State’s  objection  to 
the  Appellant’s  consistency 
certification.  Consequently,  the 
proposed  project  may  not  be  permitted 
by  Federal  agencies.  Copies  of  the 
decision  may  be  obtained  from  the 
contact  person  listed  below. 

FOR  ADDITIONAL  ^FORMATION  CONTACT: 
Glenn  E.  Tallia,  Attorney-Adviser, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue,  NW.,  suite  603, 
Washington,  DC  20235,  (202)  606-4200. 
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Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance. 

Dated:  January  4, 1993. 

Thomas  A.  Campbell, 

General  Counsel. 

[FR  Doc.  93-662  Filed  1-11-93;  8:45  am] 
BILUNG  CODE 


Endangered  Species 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Receipt  of  application  for 
permit. 

Notice  is  hereby  given  that  Dr.  David 
Wm.  Owens,  Professor,  Department  of 
Biology,  Texas  A&M  University,  College 
Station,  TX  77843-3258,  has  applied  in 
due  form  for  a  Permit  (P531)  to  take 
endangered  species  for  scientific 
purposes  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  NMFS 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  Parts  217- 
222). 

The  applicant  proposes  to  capture  up 
to  179  Olive  ridley  turtles  [Lepidochelys 
olivacea)  in  order  to  study  the 
reproductive,  migratory  and  feeding 
biology  of  the  species.  Other  species 
which  would  be  observed  only  for 
feeding  studies  include  up  to  10  each  of 
loggerhead  turtles,  [Caretta  caretta), 
black  turtles,  [Chelonip  agassizi)  and 
leatherback  turtles,  [Dermochelys 
coriacea).  Turtles  would  be  captured  by 
hand  from  a  small  boat,  transported  to 
a  research  vessel  and  brought  onboard 
for  tests.  Turtles  will  be  examined  to 
determine  blood  chemistry, 
reproductive  state,  mating  and 
migratory  behavior,  and  to  determine 
feeding  preferences.  Examination 
methods  include  blood  sampling,  use  of 
ultrasound  and  stomach  lavage.  The 
primary  field  work  would  take  place  in 
April  1993,  with  satellite  tracking 
continuing  for  up  to  2  years.  Field  work 
would  take  place  off  the  Pacific  coasts 
of  Costa  Rica  and  Panama. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  NMFS,  U.S. 
Department  of  Commerce,  1335  East- 
West  Highway,  Silver  Spring,  Maryland 
20910,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 


those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 
Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources,  NMFS, 
NOAA,  1335  East-West  Highway,  SSMC 
#1,  room  8268,  Silver  Spring,  Maryland 
20910,  TEL:  301/713-2319; 

Director,  Southwest  Region,  NOAA, 
NMFS,  501  W.  Ocean  Blvd.,  Suite  4200, 
Long  Beach,  California  90802,  TEL:  310/ 
980-4001. 

Dated;  December  31, 1992. 

Michael  F.  Tillman, 

Acting  Director,  Office  of  Protected  Besources, 
National  Marine  Fisheries  Service. 

(FR  Doc.  93-558  Filed  1-11-93;  8:45  am) 
BILUNG  CODE  3510-22-M 


Mid-Atlantic  Fishery  Management 
Council;  Public  Hearing 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  public  hearing:  request 
for  comments. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  will 
hold  a  public  hearing  on  a  resubmitted 
portion  of  Amendment  2  to  the  Summer 
Flounder  Fishery  Management  Plan 
(FMP).  The  purpose  of  the  hearing  is  to 
obtain  public  comments  on  management 
provisions  that  will  be  resubmitted  to 
NMFS  to  replace  provisions 
disapproved  by  the  Regional  Director. 
NMFS  rejected  vessel  data  collection 
until  NMFS  can  implement  a  single 
coastwide  mandatory  vessel  reporting 
system.  NMFS  plans  to  implement  that 
system  on  January  1, 1994,  and  with 
that  implementation,  compliance  with 
the  Paperwork  Reduction  Act  will  not 
be  a  question. 

DATES:  The  hearing  will  be  held  at  7 
p.m.,  January  19, 1993,  Written 
comments  on  the  proposed  revisions 
must  be  submitted  by  4:30  p.m.,  January 
15,  1993. 

ADDRESSES:  Send  written  comments  to 
Mr.  John  C.  Bryson,  room  2115,  Federal 
Building,  300  South  New  Street,  Dover, 
DE  19901-6790  (Phone  302-674-2331) 
(FAX  301-674-5399),  A  public  hearing 
will  be  held  at  7:00  p.m.,  January  19, 
1993,  at  the  Dunes  Manor  Hotel,  28th 
Street  &  the  Ocean,  Ocean  City,  MD 
21842  (Phone  301-289-1100). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  C.  Bryson,  (Phone  302-674- 
2331)  (FAX  302-674-5399). 
SUPPLEMENTARY  INFORMATION:  The 
Council  is  proposing  to  resubmit  section 
9. 1.3.1  of  Amendment  2  to  the  FMP, 


revised  to  read  as  follows  (added 
language  italicized;  bracketed  language 
added  for  clarity); 

9.1. 3.1  Domestic  and  foreign  fishermen 
Section  303(a)(5)  of  the  MFCMA 
[Magnuson  Fishery  Conservation  and 
Management  Act]  requires  at  least 
information  regarding  the  type  and  quantity 
of  fishing  gear  used,  catch  by  species  in 
numbers  of  fish  or  weight  thereof,  areas  in 
which  fishing  was  engaged  in,  time  of 
fishing,  and  number  of  hauls  must  be 
submitted  to  the  Secretary  (of  Commerce).  In 
order  to  achieve  the  objectives  of  this  FMP 
and  to  manage  the  fishery  for  the  maximum 
benefit  of  the  U.S.,  it  is  necessary  that,  at  a 
minimum,  the  Secretary  collect  on  a 
continuing  basis  and  make  available  to  the 
Councils:  (1)  summer  flounder  catch,  effort, 
and  ex-vessel  value  and  the  catch  and  ex¬ 
vessel  value  of  those  species  caught  in 
conjunction  with  summer  flounder  for  the 
commercial  fishery  provided  in  a  form  that 
analysis  can  be  performed  at  the  trip,  water 
area,  gear,  month,  year,  principal  (normal) 
landing  port,  landing  port  for  trip,  and  State 
levels  of  aggregation;  (2)  catch  and  effort  for 
the  recreational  fishery;  (3)  biological  (e.g., 
length,  weight,  age,  and  sex)  samples  from 
both  the  commercial  and  recreational 
fisheries;  and  (4)  annual  and  fully 
comparable  NMFS  bottom  trawl  surveys  for 
analyses  of  both  CPUE  (catch  per  unit  of 
effort)  and  age/size  frequency.  The  Secretary 
may  implement  necessary  data  collection 
procedures  through  amendments  to  the 
regulations.  It  is  mandatory  that  these  data  be 
collected  for  the  entire  management  unit, 
including  North  Carolina,  on  a  compatible 
and  comparable  basis. 

Commercial  logbooks  must  be  submitted 
on  a  monthly  basis  by  Federal  moratorium 
permit  holders  in  order  to  monitor  the 
fishery. 

Operators  of  party  and  charter  boats  with 
Federal  permits  issued  pursuant  to  this  FMP 
must  submit  logbooks  monthly  showing  at 
least  name  and  permit  number  of  the  vessel; 
total  amount  in  pounds  and  numbers  of  each 
species  taken;  date(s)  fished;  number  of  trips; 
duration  of  trip;  locality  fished;  crew  size; 
landing  port;  number  of  anglers  carried  on 
each  trip;  and  discard  rate. 

States  are  encouraged  to  implement 
equivalent  fishery  data  collection  systems  for 
the  development  of  a  coordinated  statistics 
gathering  effort. 

Implementation  of  the  vessel  reporting 
shall  begin  no  later  than  January  1,1994. 

Foreign  fishermen  are  subject  to  the 
reporting  and  recordkeeping  requirements  in 
50  CFR  (part)  611. 

To  be  consistent  with  these  revisions, 
the  proposed  regulations  would  be 
changed  in  §  625.6  Recordkeeping  and 
reporting  requirements. 

These  revisions  do  not  change  the 
environmental,  economic,  or  regulatory 
impacts  of  Amendment  2,  so  the 
Environmental  Impact  Statement  and 
Regulatory  Impact  Review  are  not  being 
revised. 
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Dated;  January  6, 1993 

David  S.  Crmtiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

IFR  Doc.  93-560  Filed  1-11-93;  8:45  am) 
BILLING  cooe  3610-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Application  of  Import  Restraint  Limits 
for  Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  the 
Former  Czech  and  Slovak  Republic 

January  6, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  to  apply 
limits. 


EFFECTIVE  DATE:  January  1. 1993 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
t202).482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Government  of  the  United  States 
has  decided  to  apply  the  limits  on 
various  wool  textile  products 
established  in  the  Memorandum  of 
Understanding  (MOU)  between  the 
Governments  of  the  United  States  and 
the  Former  Czech  and  Slovak  Federal 
Republic  dated  September  17, 1991,  to 
the  Czech  Republic  and  Slovak  Republic 
on  a  cumulative  basis. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991).  Also 
see  57  FR  20810,  published  on  May  15, 
1992.  Information  regarding  the  1993 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 


of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

).  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  6, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treosuiy,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  11,  1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imjKJrts  of  wool  textile  products  in 
Categories  410,  433, 435  and  443,  produced 
or  manufactured  in  the  Czech  and  Slovak 
Federal  Republic  and  exported  during  the 
twelve-month  period  beginning  on  June  1, 
1992  and  extending  through  May  31, 1993. 
You  are  directed  to  no  longer  charge  imports 
of  textile  products,  produced  or 
manufactured  in  the  Czech  and  Slovak 
Federal  Republic. 

Under  the  terms  of  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1984);  pursuant  to  the  Bilateral  Textile 
Agreement,  effected  by  exchange  of  notes 
dated  June  25  and  July  22, 1986,  as  amended 
and  extended  by  a-Memorandum  of 
Understanding  dated  September  17, 1991, 
between  the  Governments  of  the  United 
States  and  the  Czech  and  Slovak  Federal 
Republic;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1, 1993, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  wool  textile  products  in  the 
following  categories,  product  or 
manufactured  in  the  Czech  Republic  and 
Slovak  Republic,  cumulatively,  and  exported 
during  the  twelve-month  period  which  began 
on  June  1, 1992  and  extends  through  May  31, 
1993,  in  excess  of  the  following  levels  of 
restraint: 


Categoiy 

Twelve-fnonth  restraint  limit  ’ 

410 . . . 

1,616,000  square  meters. 

433  _ _ _ _ 

16,665  dozeru 

435  . 

20,200  dozen. 

443 . 

161,600  numbers. 

'The  limHs  have  not  been  adjusted  to  account  lor  any 
impotu  exported  alter  May  31,  19%. 


Imports  charged  to  these  category  limits  for 
the  restraint  period  June  1, 1991  through  May 

31. 1992  for  goods  exported  from  the  former 
Czech  and  Slovak  Federal  Republic  shall  be 
charged  against  those  levels  of  restraint  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  levels  set  forth 
in  this  directive. 

Imports  charged  to  these  category  limits  for 
the  restraint  period  June  1. 1992  tWugh  May 

31. 1993  for  goods  exported  from  the  former 
Czech  and  Slovak  Federal  Republic  shall  be 


applied  to  the  limits  established  in  this 
directive  for  the  Czech  Republic  and  Slovak 
Republic. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  MOU  between  the 
Governments  of  the  United  States  and  the 
former  Czech  and  Slovak  Federal  Republic. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  nilemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

J.  Hayden  Boyd, 

Acting  Chr.ti  man.  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc  93-596  Filed  1-11-93;  8:45  am) 
BILLING  CODE  3610-On-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  Adding  Systems 
of  Records 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Adding  systems  of  records. 

SUMMARY:  The  Department  of  the  Army 
is  adding  two  systems  of  records  to  its 
existing  inventory  of  records  system 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended. 

DATES:  This  action  will  be  effective 
February  11, 1993,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  U.S.  Army  Information 
Systems  Command,  ATTN:  ASOP-MP, 
Fort  Huachuca,  AZ  85613-5000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  A.  Turner  at  (602)  538-6856  or 
DSN  879-6856. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

New  system  reports,  as  required  by  5 
U.S.C.  552(r)  of  the  Privacy  Act  of  1974 
(5  U.S.C.  552a),  as  amended,  were 
submitted  on  Elecember  23, 1992,  to  the 
Committee  on  Governmental  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4b  of  Appendix 
I  to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,”  dated 
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Decanber  12. 1985  (50  FR  52730,  Dec 
24. 1985). 

Dated:  December  30, 1992. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Uaisoa 
Officer.  Department  of  Debase. 

A0027-1kOAJA 

SYSTEM  NAME: 

Judge  Advocate  Genera)  ProfessionAl 
Conduct  Files. 

SYSTEM  LOCATION: 

Primary  location:  Department  of  the 
Army  Standards  of  Conduct  Office, 
ATTN:  DAJA-SC  (Room  2D439),  The 
Judge  Advocate  General,  2200  Army 
Pentagon,  Washington.  DC  20310-2200. 

Decentralized  segments:  Staff  Judge 
Advocate,  HQ  Forces  Command,  Fort 
McPherson,  GA  30330-6000; 

Staff  Judge  Advocate,  HQ,  Training 
and  Do^ine  Command,  Fort  Monroe, 

VA  23651-5000; 

Judge  Advocate,  HQ,  U.S.  Army 
Europe  and  7th  Army,  ATTN;  A^JA, 
Unit  29351,  Heidelberg,  APO  AE  09014- 
0100; 

Staff  Judge  Advocate,  HQ  United 
Natimis  Conunand/U.S.  Forces  Korea/ 
Eighth  U.S.  Army,  ATTN:  FKJA,  Seoul. 
Republic  of  Korea,  APO  AP  96205-0009; 

Staff  Judge  Advocate,  HQ,  U.S.  Army 
Pacific,  Building  T102,  Stop  111,  Ft. 
Shafter,  HI  96858-5100; 

Staff  Judge  Advocate,  U.S.  Army 
Materiel  Command,  ATTN:  AMCCC, 
5001  Eisenhower  Avenue,  Alexandria, 
VA  22333-0001; 

Staff  Judge  Advocate,  HQ,  U.S.  Army 
Health  Services  Command,  ATTN: 

HSJA,  Fort  Sam  Houston,  TX  78234- 
6000; 

Command  Legal  Counsel,  HQ,  U.S. 
Army  Recruiting  Command,  ATTN: 
RCLC,  Fort  Knox,  KY  40121-2726; 

Staff  Judge  Advocate,  HCJ,  U.S.  Army 
Criminal  Investigation  Command, 
ATTN:  QJA-ZA,  Nassif  Building,  5611 
Ccdumbda  Pike,  Falls  Church,  VA  22041- 
5015; 

Legal  Advisor,  U.S.  Army  Strategic 
Defense  Command,  P.O.  Box  15280, 
Arlington,  VA  22215-0280; 

Comnumd  Judge  Advocate,  Military 
Traffic  Management  Command,  ATTN: 
MTJA,  Nassif  Building,  5611  Colmnbia 
Pike,  Room  405,  Fails  Church,  VA 
22041-5050; 

Staff  Judge  Advocate.  HQ,  U.S.  Army 
Information  Systems  Command,  ATTN: 
ASJA,  Fort  Huachuca,  AZ  85613-5000; 

Staff  Judge  Advocate,  HQ,  U.S.  Army 
Intelligence  and  Security  Command, 
ATTN:  lASJA,  Ft  Belvior,  VA  22212- 
5000; 

Staff  Judge  Advocate,  HC},  U.S.  Army 
Military  District  of  Washington,  ATTN: 
ANJA,  Fort  McNair.  DC  20319-5050; 


Staff  Judge  Advocate,  U.S.  Army 
Special  OperatioDS  Command,  ATTN; 
AOJA,  Fort  Bragg,  NC  28307-5200; 

Staff  Judge  Advocate,  HQ,  U.S.  Army 
South,  Ft.  Clayton,  Panama,  APO  AA 
34004-5000; 

Staff  Judge  Advocate,  U.S.  Military 
Academy,  ATTN;  MAJA,  West  Point, 

NY  10996-1781; 

Commandant.  The  Judge  Advocate 
General’s  School,  Army,  ATTN;  JAGS, 
600  Massie  Road,  Charlottesville,  VA 
22903-1781; 

Commander,  U.S.  Army  Claims 
Service,  ATTN:  JACS,  Bidding  4411, 
Llewellyn  Avenue,  Ft.  Meade,  MD 
20755-5360; 

The  Assistant  Judge  Advocate 
General,  ATTN:  DAJA-ZB  (Room 
2E444),  The  Judge  Advocate  GeneraL 
2200  Army  Pentagon,  Washington,  EiC 
20310-2200; 

Commander,  U.S.  Army  Legal 
Services  Agency,  ATTN:  JALS,  Nassif 
Building.  5611  Columbia  Pike,  Falls 
Church,  VA  22041-5013; 

Chief,  U.S.  Army  Trial  Defense 
Service,  ATTN;  JALS-TD,  Nassif 
Building,  5611  Columbia  Pike,  Falls 
Church,  VA  22041-5013; 

Chief,  Defense  Appellate  Division, 
ATTN:  JALS-GA,  Nassif  Building,  5611 
Columbia  Pike,  Falls  Church,  VA  22041- 
5013; 

Chief,  Government  Appellate 
Division,  ATTN;  JALS-TD,  Nassif 
Building,  5611  Columbia  Pike,  Falls 
Church,  VA  22041-5013; 

Director,  Guard  and  Reserve  Affiirs 
Department,  The  Judge  Advocate 
General’s  School,  Army,  ATTN:  JAGS- 
GRA,  600  Massie  Road,  Charlottesville, 
VA  22903-1781; 

Assistant  Judge  Advocate  General  for 
Civil  Law  and  Litigation,  ATTN:  DAJA- 
ZC  (Room  2E432),  The  Judge  Advocate 
General,  2200  Army  Pentagon. 
Washington.  DC  20310-2200; 

Assistant  Judge  Advocate  General  for 
Military  Law  and  Operations,  ATTN: 
DAJA-^  (Room  2E432),  The  Judge 
Advocate  General,  2200  Army  Pentagon, 
Washington,  DC  20310-2200; 

CATEGORIES  OF  MOIVnUALS  COVERED  BY  THE 
SYSTEM: 

Judge  Advocates,  civilian  attorneys  of 
the  Judge  Advocate  Legal  Service,  and 
civilian  attorneys  subject  to  the 
disciplinary  authority  of  the  Judge 
Advocate  General  who  have  been  the 
subject  of  a  complaint  related  to  their 
professional  conduct. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include,  but  are  not  limited 
to  complaints  with  substantiating 
documents,  tasking  memoranda, 
preliminary  screening  reports 


(contsning  sensitive  personal 
information,  witness  statements,  and 
screening  officer’s  findings/ 
recommendations^,  sufiervisory  judge 
advocate  recommendations/actions, 
staff  memoranda  to  the  Jndge  Advocate 
General’s  Corps  leader^ip.  Professional 
Responsibility  Committee  opinions, 
memorandb  i^ated  to  disci^inary 
actions  and  responses  from  sul^ects, 
and  correspondence  with  governmental 
agencies  and  proiesnonal  licensing 
authorities.  All  records  associated  with 
professional  responsibility  inquires 
under  the  provisions  of  Chapter  7,  Array 
Regulation  27-1,  Judge  Advocate  Legal 
Services. 

AUTHORITY  FOR  MAIKTENANCE  OF  THE  system: 

10  U.S.C.  3037(c);  RCM  109,  Manual 
for  Courts-Martial,  1984;  Chapter  302, 
Army  R^ulation  690-300,  Position 
Management;  Chapter  7,  Army 
Regulation  27-1,  ^dge  Advocate  Legal 
Service. 

PURPOSE(S): 

To  assist  the  Judge  Advocate  General 
in  the  evaluation,  management, 
administration,  and  regulation  of  the 
delivery  of  legal  services  by  offices  and 
personnel  under  his  jurisdiction. 

To  record  the  disposition  gf  ethics 
complaints  and  to  dofniment  ethics 
violations  and  corrective  action  taken. 

ROUTINE  USES  OF  RECORDS  MAINTAMB)  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  concerning  substantiated 
misconduct  may  be  released  to  (a) 
professional  licensing  audiorities  (e.g. 
state  and  local  bar  associations)  and  to 
(b)  current  and  potential  governmental 
employers  during  authorized 
background  checks  to  assist  their  efforts 
to  protect  the  public  by  maintainii^  the 
integrity  of  the  legal  profession. 

The  “Blanket  Routine  Uses”  set  forth 
at  the  beginning  of  the  Army’s 
compilation  of  systems  of  records 
notices  apply  to  this  record  system. 

POLICIES  AND  PRACnCES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAININa,  AND 
DISPOSING  OF  RECORDS: 

STORAGE: 

Paper  records  in  fifo  folders  and  on 
computers. 

RETmEVABNJTY: 

By  subject’s  name. 

SAFEGUARDS: 

Records  eue  maintained  in  locked 
offices  and/or  in  locked  file  cabinets  in 
secured  building  or  on  military 
installations  protected  by  police  patrols. 
All  information  is  maintained  in 
secured  areas  accessible  only  to 
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designated  individuals  having  official 
need  therefor  in  the  performance  of 
official  duties.  Computer  stored 
information  is  password  protected. 

RETENTION  AND  DISPOSAL: 

Cases  resolved  at  the  Office  of  the 
Judge  Advocate  General  after  a 
preliminary  screening  inquiry  will  be 
maintained  as  permanent  files.  The  files 
will  be  maintained  in  the  Standards  of 
Conduct  Office  for  ten  years,  at  which 
time  they  will  be  reviewed  and 
transient  for  permanent  retention  to 
the  Washington  National  Records 
Center. 

Cases  resolved  at  other  offices,  after  a 
preliminary  screening  inquiry,  will 
ordinarily  be  destroyed  after  ten  years. 
The  files  will  be  maintained  in  the 
Standards  of  Conduct  Office.  Review  of 
the  record  will  determine  whether  to 
destroy  the  file  or  to  transfer  to  the 
Washington  National  Records  Center  for 
permanent  retention.  In  cases  where  the 
files  are  destroyed,  data  will  be 
extracted  for  statistical  purposes  prior  to 
destroying  the  files. 

Cases  resolved  at  other  offices,  where 
allegations  were  found  not  credible  and 
no  preliminary  screening  inquiry  was 
conducted,  will  be  maintained  in  the 
office  where  action  was  taken  for  a 
period  of  three  years,  at  which  time  the 
data  will  be  extracted  for  statistical 
purposes  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Department  of  the  Army  Standards  of 
Conduct  Office,  ATTN:  DAJA-SC  (Room 
2D439),  The  Judge  Advocate  General, 
2200  Army  Pentagon,  Washington,  DC 
20310-2200. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Department  of  the  Army  Standards  of 
Conduct  Office,  ATTN:  DAJA-SC  (Room 
2D439).  The  Judge  Advocate  General, 
2200  Army  Pentagon,  Washington,  DC 
20310-2200. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Department  of 
the  Army  Standards  of  Conduct  Office, 
ATTN:  DAJA-SC  (Room  2D439),  The 
Judge  Advocate  General,  2200  Army 
Pentagon,  Washington,  DC  20310-2200. 

CONTESTING  RECORD  PROCEDURES: 

The  Army’s  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  349-21; 


32  CFR  part  505;  or  may  be  obtained 
fi'om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  received  fiom 
individuals  and  firom  federal,  state,  emd 
local  authorities  (e.g.  preliminary 
screening  report,  other  Army  records, 
state  bar  records,  law  enforcement 
records,  educational  institution  records, 
etc.). 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

A0600-85fDAPE 
SYSTEM  NAME: 

ADAPCP  Clinical  Certification 
Program  Application  File. 

SYSTEM  LOCATION: 

U.S.  Army  Medical  Department 
Center  and  School,  Academy  of  Hedth 
Sciences,  Medical  Field  Service  School, 
ATTN:  HSHA-MB,  (Certification 
Program  Office),  Fort  Sam  Houston, 
Texas  78234-6100. 

CATEGORIES  OF  INDiVKHiALS  COVERED  BY  THE 
SYSTEM: 

Department  of  Army  Civilian 
Psychologists,  Social  Workers,  Drug  and 
Alcohol  Program  Specialists,  Social 
Services  Representatives/ Assistants,  ^ 
Psychology  Technicians,  and  enlisted 
military  counselors  (Behavioral  Science 
Specialists)  employed  or  assigned  to  the 
ADAPCP  Community  Counseling 
Centers  or  Residential  Treatment 
Facilities  who  provide  coimseling 
services  to  ADAPCP  clients. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  the  Candidate  Application 
Portfolio  with  education  and 
employment  history  and  related 
documents  that  include  Social  Security 
Numbers,  are  required  for  each 
certification  candidate.  A  Competency 
Assessment  Form  Rating  containing  a 
recommendation  and  docmnentation  of 
successful  completion  of  the  1-year 
internship  requirement;  a  signed 
Privacy  Act  Statement,  a  signed  copy  of 
the  ADAPCP  Clinical  Code  of  Ethics; 
and  a  signed  copy  of  the  Sobriety 
Statement  are  included  in  the 
application  portfolio.  Copies  of  course 
certificates  and/or  official  college 
transcripts  are  also  required  in  the 
candidate’s  file.  Certification 
examination  results  and  correspondence 
pertaining  to  the  application  status, 
certification  renewal  and  Board 
decisions  are  also  maintained  in  the 
candidate’s  file. 

Roster  of  all  certified  personnel; 
examination  failures;  inactive  certified 
personnel;  and  other  program  status 
information. 


AUTHORITY  FOR  MADfTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013. 

PURPOSE(S): 

To  receive,  evaluate,  and  maintain 
applications  for  ADAIHUP  Clinical 
Certification  Staffi  process  information 
routinely  used  to  verify  and  ensure 
accuracy  of  education  and  employment 
or  assignment  records;  document 
successful  completion  of  a  1-year 
clinical  internship  requirement;  ensure 
incumbents  are  minimally  qualified 
within  3  years  of  employment  or 
assignment  to  provide  quality  care  to 
ADAPCP  clients;  and  provide  statistical 
information  for  program  analysis. 

ROUnNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOWG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses’  set  forth  at 
the  beginning  of  the  Army’s  compilation 
of  system  of  records  notices. 

To  qualified  personnel  conducting 
scientific  researcdi,  management,  or 
financial  audits  or  program  evaluations. 
All  personal  identifiers  are  removed 
firom  data. 

In  response  to  a  court  order  based  on 
the  showing  of  good  cause  in  which  the 
need  for  disclosure  and  the  public’s 
interest  is  necessary  to  support  clinical 
competence. 

POLKIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS: 

STORAGE: 

Information  is  stored  on  a  personal 
computer  and  in  locked  file  cabinets. 

RETRIEVABILITY: 

Retrieved  by  the  surname,  applicant 
file  number,  and  social  security  number. 

SAFEGUARDS: 

All  information  is  maintained  in 
secured  areas  accessible  only  to 
designated  individuals  having  official 
need  therefor  in  the  performance  of 
official  duties. 

RETENTION  ANO  DISPOSAL: 

Information  will  be  maintained 
during  the  tenure  of  the  person  and  five 
years  beyond  the  date  of  departure  firom 
the  program.  Persons  who  transfer  to 
another  ADAPCP  organization 
constitutes  a  file  transfer  also. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

U.S.  Army  Medical  Department 
Center  and  School,  Academy  of  Health 
Sciences,  Medical  Field  Service  School, 
Behavioral  Sciences  Division,  ATTN: 
HSHA-MB  (Certification  Program 
Office),  Fort  Sam  Houston,  TX  78234- 
6100. 
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NOnnCAIION  raOCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Medical  Center 
and  School.  ATTN:  HSHA-MB 
(Certification  Program),  Fort  Sam 
Houston,  TX  78234-6100. 

RECORD  ACCESS  PROCEOiMES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  record  should  address  written 
inquiries  to  Commander,  U.S.  Array 
Medical  Center  and  School.  ATTN: 
HSHA-MB  (Certification  Program),  Fort 
Sam  Houston,  TX  78234-6100. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Army  rules  for 
accessing  records  and  for  contesting 
contents  and  appealing  initial  Army 
determinations  are  published  in  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORCS: 

From  the  individuals  employed  by  or 
assigned  to  the  Army  Alcohol  and  Dmg 
Abuse  Prevention  and  Control  Program 
who  submit  requested  information  to 
apply  for  ADAPCP  Clinical  Certification 
as  a  condition  of  continuing 
employment  or  otherwise. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

|FR  Doc.  93-618  Filed  01-11-93;  8:45  am) 
BU.UNG  CODE  MKMM-F 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Add  a  System  oi 
Records. 

AGENCY:  Defense  Logistics  Agency, 

DOD. 

ACTION:  Add  a  system  of  records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  add  a  new  record  system  to 
its  inventory  of  systems  of  records 
notices  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended. 

DAUBS:  This  action  will  be  effective 
without  further  notice  on  February  11, 
1993,  unless  comments  are  received  that 
would  result  in  a  mntrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer.  Administrative 
Management  Branch,  Planning  and 
Resource  Management  Division,  Defense 
Logistics  Agency,  Room  5A120, 

Cameron  Station,  Alexandria,  VA 
22304-6100. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Salus  at  (703)  617-7583. 


SWFLBIBn’ARY  INFORMATIOIt:  The 

Defense  Logistics  Agency  record  system 
notices  stdrject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  have 
been  published  in  the  Federal  Register 
and  are  available  fi-om  the  address 
above. 

The  proposed  new  system  report,  as 
requir^  by  S  U.S.C  552a(r)  of  the 
Privacy  Act  was  submitted  on  December 
23, 1992,  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  uod  Budget 
(OMB)  pursuant  to  paragraph  4b  of 
Appe^ix  I  to  OMB  Qrcular  No.  A-130, 
“F^eral  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,”  dated  Deceizdier  12, 1985 
(50  FR  52730.  December  4. 1985). 

Dated:  December  30, 1992. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S200.S0  DLA-M 

SYSTEM  NAME: 

Individual  Weight  Management  File. 
SYSTEM  LOCATION: 

Records  are  maintained  by  die  heads 
of  the  DLA  Primary  Level  Field 
Activities  (PLFA’s).  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA’s  compilation  of  systems  of 
records  notices. 

For  members  assigned  to 
Headquarters  DLA.  records  are 
maintmned  by  DASC-DW.  Cameron 
Station.  Alexandria,  VA  22304-6130. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Military  active  duty  and  reserve 
{jersonnel  assigned  to  DLA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Member’s  name,  Social  Security 
Number,  weight  management  record, 
and  physical  readiness  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  302(b)(1).  Delegation  of 
authority;  10  U.S.C.  136,  Assistant 
Secretaries  of  Defense;  and  DoD 
Directive  1308.1,  Physical  Fitness  and 
Weight  CcHitrol  Programs. 

PURf>OSE(S): 

The  system  will  be  used  to  record  the 
weight  and  physical  readiness  of 
military  members  assigned  to  DLA.  It 
will  also  be  used  to  monitor  the  progress 
of  those  entered  into  the  weight 
management  program. 

Records  may  be  used  by  member’s 
service  for  ranedial,  corrective,  or 
administrative  separation  actions. 


ROUTINE  USES  OF  RECORDS  MAiirnUNEO  M  THE 
SYSTEM,  MCLUOINGCATCOOmES  Of  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

None. 

POUaES  AND  PRACTICES  FOR  STORMG, 
RETRIEVma,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS:  ^ 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 

RETRIEVABILITY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  tlim  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users. 

Access  to  paper  and  computerized 
files  is  restrict^  to  member’s 
commander,  the  weight  control  officer, 
medical  personnel,  the  director  of  the 
military  personnel  function  at  the 
activity  where  assigned,  and  the 
military  personnel  function  of  the 
member’s  service. 

RETENTION  ANO  DISPOSAL: 

Records  are  retained  until  the  member 
departs,  at  which  time  the  member 
collects  the  record  for  forwarding  to  his 
or  her  next  duty  assignment. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

The  Staff  Directcff,  Office  of  Military 
Personnel,  DLA-M,  Cameron  Statical. 
Alexandria,  VA  22304-6100,  and  the 
heads  of  the  DLA  Primary  Level  Field  ■ 
Activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA’s 
compilatirai  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  or  visit  the 
system  manager  of  the  particular  DLA 
activity  involved.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA’s  compilation  of  systems  of 
records  notices. 

Individuals  assigned  to  HQ  DLA  may 
address  inquiries  to  or  visit  DASC-DW, 
Cameron  ^tion,  Alexandria,  VA 
22304-6100.  For  personal  visits, 
individuals  must  present  proper 
identification. 

RECORD  ACCESS  PROCEOURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  or  visit  the  system 
manager  of  the  particular  DLA  adivity 
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involved.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA’s 
compilation  of  systems  of  records 
notices. 

Individuals  assigned  to  HQ  DLA  may 
address  written  inquiries  to  or  visit 
DASC-DW,  Cameron  Station, 
Alexandria.  VA  22304-6100.  For 
present  proper  identification. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  contesting  contents 
and  appealing  initial  agency 
determinations  are  contained  in  DLA 
Regulation  5400.21;  32  CFR  part  323;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  taken  from  the  record 
subject,  individual  weightins,  medical 
personnel,  and  medical  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

IFR  Doc.  93-619  Filed  01-11-93;  8:45  am) 
BILLING  CODE  3ai(M)1-F 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
January  20,  1993.  The  hearing  will  ^ 
part  of  the  Commission’s  business 
meeting  which  is  open  to  the  public  and 
•  scheduled  to  begin  at  1  p.m.  in  the 
Goddard  Conference  Room  of  the 
Commission’s  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  session 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  10 
a.m.  at  the  same  location  and  will 
include  reports  on  the  status  of  the 
Upjier  Delaware  ice  jam  project  and 
Water  Quality  Advisory  Committee 
deliberations  and  discussion  of  ground 
and  surface  water  permit  renewal 
issues. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of 
the  Compact 

J.  Holdover  Profect:  Circuit  Foii  USA  D-92- 
21 

An  application  for  approval  of  a  proposed 
industrial  wastewater  treatment  plant  (IWTP) 
to  treat  approximately  48,000  gallons  per  day 
(gpd)  of  process  wastewater  generated  by  the 
applicant’s  metallic  copper  foil 
manufacturing  operation.  The  existing  IWTP 


(0.3  mgd)  which  currently  discharges  to  an 
unnamed  tributary  of  Mile  Hollow  Brook, 
will  no  longer  he  used  by  Circuit  Foil  USA, 
and  the  new  IWTP  will  discharge  to 
Crosswicks  Creek.  The  proposed  IWTP  will 
provide  an  80  percent  reduction  in  the 
volume  of  waste  water  discharged  due  to 
process  water  recovery  and  recycle.  The 
IWTP  will  be  located  just  west  of  Route  130 
and  approximately  2000  feet  northeast  of  the 
City  of  Bordentown's  corporate  limits,  in  the 
Township  of  Bordentown,  Burlington 
County,  New  Jersey. 

2.  City  of  New  Castle  D-76-71  CP  RENEWAL- 
2 

An  application  for  the  renewal  of  a  ground 
water  withdrawal  project  to  supply  up  to  48 
million  gallons  (mg)/30  days  of  water  to  the 
applicant’s  distribution  system  from  Well 
Nos.  1-4.  Commission  approval  on  August  5, 
1987  was  limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  from  all 
wells  remain  limited  to  48  mg/30  days.  The 
project  is  located  in  the  City  of  New  Castle, 
New  Castle  County,  Delaware. 

3.  Schuylkill  Haven  Bleach  and  Dye  Works, 
Inc.  0-81-30  RENEWAL-2 

An  application  for  the  renewal  of  a  ground 
water  withdrawal  project  to  supply  up  to  7.2 
mg/30  days  of  water  to  the  applicant’s 
industrial  facility  from  Well  Nos.  1,  2  and  3. 
Commission  approval  on  February  24, 1988 
was  limited  to  five  years  and  will  expire 
unless  renewed.  The  applicant  requests  that 
the  total  withdrawal  from  all  wells  remain 
limited  to  7.2  mg/30  days.  The  project  is 
located  in  Schuylkill  Haven  Borough, 
Schuylkill  County,  Pennsylvania. 

4.  Evesham  Municipal  Utilities  Authority  D- 
82-39  CP  RENEWAL 

An  application  for  the  renewal  of  a  ground 
water  withdrawal  project  to  supply  up  to  136 
mg/30  days  of  water  to  the  applicant’s 
distribution  system  from  Well  Nos.  4-11. 
Conunission  approval  on  June  27, 1984  was 
limited  to  five  years.  The  total  withdrawal 
from  all  wells  has  been  decreased  from  146 
mg/30  days  to  136  mg/30  days.  The  project 
is  located  in  Evesham  Township,  Burlington 
County,  New  Jersey. 

5.  Borough  of  Catasauqua  D-87-60  CP 
RENEWAL 

An  application  for  the  renewal  of  a  ground 
water  withdrawal  project  to  supply  up  to 
23.7  mg/30  days  of  water  to  the  applicant’s 
distribution  system  from  Well  No.  5. 
Commission  approval  on  January  13, 1988 
was  limited  to  five  years  and  will  expire 
unless  renewed.  The  applicant  requests  that 
the  total  withdrawal  from  all  wells  remain 
limited  to  40  mg/30  days.  The  project  is 
located  in  North  Catasauqua  Borough, 
Northampton  County,  Pennsylvania. 

6.  Gloucester  County  Utility  Authority  D-90- 
74  CP 

A  regional  wastewater  treatment  plant 
modification  project  to  expand  the  treatment 
capacity  from  20.1  mgd  to  24.1  mgd  to  meet 
projected  flows  for  the  design  year  2000.  The 
treatment  plant  will  continue  to  discharge 
secondary  treated  effluent  to  the  Delaware 
River  in  Water  Quality  Zone  4.  The  plant  site 


is  located  on  the  west  side  of  Mantua  Creek 
about  500  feet  north  of  Broad  Street,  in  West 
Deptford  Township,  Gloucester  County,  New 
Jersey. 

7.  Womelsdorg-Robesonia  Joint  Authority  D- 
92-35  CP  (R) 

A  request  for  a  revision  of  approved  Docket 
No.  D-92-35  CP  to  amend  decision  ”s”.  The 
revised  decision  would  impose  a  ban  on  new 
service  connections  in  Millcreek  Township 
until  the  adoption  of  a  water  conservation 
ordinance  by  Millcreek  Township,  Berks 
County,  Pennsylvania. 

8.  Lehigh  County  Authority  D-92-40  CP 

An  application  for  approval  of  withdrawal 
of  0.15  mgd  of  water  from  the  applicant’s 
Main  System  Reservoir,  located  on  Trout 
Creek  in  Heidelbuig  Township,  Lehigh 
County.  The  project  withdrawal  will  sorve  a 
section  of  the  applicant’s  water  distribution 
system  located  in  Washington  Township.  A 
small  section,  however,  will  continue  to  be 
served  by  the  Borough  of  Slatington  from 
which  the  applicant  will  purchase  20,000 
gpd  of  water.  The  project  is  located  entirely 
within  Lehigh  County,  Pennsylvania. 

9.  Upper  Merion  Municipal  Utility  Authority 
D-92-51  CP 

A  sewage  treatment  plant  (S’FP)  expansion 
project  that  will  increase  the  existing  5.0  mgd 
capacity  STP  to  treat  an  average  of  6.0  mgd 
of  wastewater  generated  in  the  applicant’s 
Upper  Merion  Township  service  area.  The 
STP  will  provide  secondary  treatment  with  a 
trickling  filter/solids  contact  process.  The 
STP  is  located  near  the  confluence  of  Trout 
Run  with  the  Schuylkill  River  and  will 
continue  to  discharge  to  Trout  Run  via  the 
existing  outfall  structure  all  within  Upper 
Merion  Township,  Montgomery  County, 
Pennsylvania. 

10.  Grand  View  Hospital  D-92-63  CP 

An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up  to  3.6 
mp/30  days  of  water  to  the  Grand  View 
Hospital  from  new  Well  Nos.  4  and  5  and 
existing  Well  Nos.  1,  2  and  3,  and  to  limit 
the  withdrawal  from  all  wells  to  3.6  mg/30 
days.  The  project  is  located  in  West  Rockhill 
Township,  Bucks  County  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected  Area. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission’s 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with -the 
Secretary  prior  to  the  hearing. 

Dated:  January  5, 1993. 

Susan  M.  Weisman, 

Secretary. 

(FR  Doc.  93-599  Filed  1-11-93;  8:45  am) 
BILLING  CODE  636(MH-M 
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DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Financial  Assistance;  Meeting 

AGENCY:  Advisory  Committee  on 
Student  Financial  Assistance, 

Education. 

ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  partially  closed  meeting  of 
the  Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Committee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public. 

DATES  AND  TIMES:  January  25, 1993, 
beginning  at  9  a.m.  and  ending  at  5 
p.m.;  and  January  26, 1993,  beginning  at 
8:30  a.m.  and  ending  at  12  noon,  but 
closed  from  9:30  a.m.  to  10:30  a.m.. 
ADDRESSES:  Wyndham  Bristol  Hotel, 
Potomac  Rooms  I  and  II,  2430 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  room  4600,  ROB- 
3,  7th  &  D  Streets,  SW.,  Washington,  DC 
20202-7582  (202)  708-7439. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Uw  100-50  (20  U.S.C.  1098). 

The  Advisory  Committee  is  established 
to  provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters, 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loem  Program,  and  assisting 
with  activities  related  to  reauthorization 
of  the  Higher  Education  Act  of  1965.  As 
a  result  of  the  passage  of  the  Higher 
Education  Amendments  of  1992,  the 
Congress  also  has  directed  the  Advisory 
Committee  to  assist  with  a  series  of 
special  assessments  and  conduct  an  in- 
depth  study  of  student  loan 
simplification. 

The  Advisory  Committee  will  meet  in 
Washington,  D.C.  on  January  25, 1993, 
from  9  a.m.  to  5  p.m.,  and  on  January 


26,  from  8:30  a.m.  to  12  noon.  The 
meeting  will  be  closed  to  the  public 
from  9:30  a.m.  to  10:30  a.m.  to  elect  a 
new  chairman  and  discuss  other 
personnel  matters.  The  ensuing 
discussions  will  relate  to  internal 
personnel  rules  and  practices  and  will 
disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session,  and  such 
matters  are  protected  by  exemptions  (2) 
and  (6)  of  section  552(b)(c)  of  5  U.S.C. 
The  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.,  appendix  2)  and  \mder 
exemptions  (2)  and  (6)  of  Section 
552(b)(c)  of  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-409). 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  5  U.S.C. 
552(b)  will  be  available  to  the  public 
within  fourteen  days  of  the  meeting. 

The  proposed  agenda  includes  (^  a 
discussion  of  the  loan  simplification 
study;  (b)  updates  on  the  National 
Student  Loan  Data  Base  and  Loan 
Standardization  Progress;  (c)  a 
discussion  on  the  early  eligibility 
research  update;  (d)  the  delivery  system 
and  direct  lending  pilot  program 
updates;  and  (e)  an  Advisory  Committee 
regulatory  update  and  planning  session 
for  the  upcoming  year’s  agenda. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance,  room  4600,  7th  and  D 
Streets,  SW.,  Washington,  DC  from  the 
hours  of  9  a.m.  to  5:30  p.m.,  weekdays, 
except  Federal  holidays. 

Dated:  January  7, 1993. 

Dr.  Brian  K.  Fitzgerald, 

Staff  Director,  Advisory  Committee  on 
Student  Financial  Assistance.  • 

IFR  Doc.  93-644  Filed  1-11-93;  8:45  am] 
BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

South  Fork  Tolt  River  Hydroelectric 
Project;  Record  of  Decision 

AGENCY:  Bonneville  Power 
Administration  (BP A),  DOE. 

ACTION:  Record  of  decision  for  a  billing 
credit  to  Seattle  City  Light  for  the 
proposed  South  Fork  Tolt  River 
Hydroelectric  Project. 


SUMMARY:  BPA  has  decided  to  grant  a 
Billing  Credit  ^  to  Seattle  City  Light 
(SCL),  a  Department  of  the  City  of 
Seattle,  with  headquarters  in  Seattle, 
Washington,  for  the  power  output  from 
the  proposed  South  Fork  Tolt  Wver 
Hydroelectric  Project  (South  Fork  Tolt 
Project,  Project).  The  proposed  Project, 
with  an  installed  capacity  of  15 
megawatts  that  would  produce  6.55 
average  megawatts  of  firm  energy  per 
year,  is  one  small  renewable  resource 
available  to  BPA  through  its  Billing 
Credits  pilot  program.  The  Billing  Credit 
will  result  in  a  r^uction  of  the 
Administrator’s  obligation  to  acquire 
resources  by  accommodating  a  small 
percentage  of  SCL’s  projected  load 
growth,  thus  reducing  the  net 
requirements  for  supply  of  electric 
power  to  SCL  by  BPA.  By  granting  the 
Billing  Credit  to  SCL,  BPA  assures  the 
development  of  this  resource. 

To  make  this  decision,  BPA  used 
information  in  the  South  Fork  Tolt  River 
Final  Environmental  Impact  Statement 
(EIS)  (adopted  portions  of  the  Federal 
Energy  Regulatory  Commission  (FERC) 
Final  EIS,  Snohomish  River  Basin, 
Washington,  Seven  Hydroelectric 
Projects,  Docket  No.  EL85-19-101,  for 
application  for  FERC  license  to 
construct,  operate,  and  maintain  the 
project)  and  Attachment.  BPA’s  review 
and  analysis  of  the  adequacy  of  the 
portions  of  the  1987  FERC  Final  EIS 
relating  to  the  proposed  South  Fork  Tolt 
River  Hydroelectric  Project  as  well  as  all 
other  documents  pertaining  to  the  South 
Fork  Tolt  proposed  project  was 
included  in  an  Atta^ment  to  the  South 
Fork  Tolt  River  Hydroelectric  Project 
EIS  issued  by  BPA  in  April  1992  (DOE/ 
EIS-0184). 

BPA  has  determined  that  granting  a 
billing  credit  to  SCL  is  consistent  with 
the  Billing  Credits  policy  and  with  the 
Northwest  Power  Planning  Council’s 
Power  Plan.  The  proposed  project  will 
meet  all  requirements  of  the  FERC 
license  and  other  Federal,  State,  and 
local  requirements. 


'  One  method  that  BPA  uses  to  acquire  energy 
resources  is  Billing  Credits.  With  this  imiovative 
mechanism,  authorized  by  the  Northwest  Power 
Act,  BPA  provides  a  credit  to  an  eligible  customer 
(utility,  certain  industries,  and  others]  fur  load 
reduction  actions  and  energy  resource 
developments.  Under  BPA’s  1990  Resource 
Program,  BPA  is  seeking  to  test  the  Billing  Credits 
Policy  by  acquiring  up  to  SO  average  megawatts;  a 
solicitation  for  proposals  was  issued  on  July  9, 

1990. 

A  complete  description  of  the  Billing  Credits 
Policy  is  presented  in  an  Enviroiunental 
Assessment  (EA)  (DOE/EA-0180,  June  1982),  which 
has  been  made  available  to  the  public.  The  Billing 
Credits  Policy  provides  for  site-speciflc  National 
Environmental  Policy  Act  (NEPA)  review  for  each 
proposal  after  it  is  received  (Billing  Credit  EA,  page 
5-2). 
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Mitigation  plans  and  other 
environment^  agreements  are  in  place 
or  will  be  completed  prior  to 
construction  for  protection  of  fish  and 
wildlife,  water  quality,  wild  and  scenic 
river  values,  flooding,  cultural 
resources,  and  the  FERC  permit 
requirements.  The  implementation  of 
these  plans  and  agreements  are  the 
practical  means  of  avoiding  or 
minimizing  environmental  harm  horn 
the  above  mentioned  billing  credit. 

ADOAESSES;  Copies  of  the  South  Fork 
Tolt  River  Hydroelectric  Project  EIS  and 
Attachment,  April  1992,  (DOE/EIS- 
0184),  the  comments  we  have  received 
on  this  issue,  this  Record  of  Decision, 
and  the  1990  Resource  Program,  are 
available  from  BPA’s  Public 
Involvement  Office,  P.O.  Box  12999, 
Portland,  Oregon  97212. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  Alton,  Environmental 
Coordinator  for  Energy  Resources, 
Bonneville  Power  Administration,  P.O. 
Box  3621-RAE,  Portland,  Oregon  97208; 
telephone  (503)  230-5878.  For  further 
information  on  EKDE  NEPA  activities 
contact  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Oversight,  EH-25,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington  DC,  20585;  telephone  (202) 
586-4000  or  (800)  472-2756.  For  copies 
of  the  documents  listed  above,  you  may 
also  contact  BPA’s  Public  Involvement 
Office  at  (503)  230-3478.  Oregon  callers 
may  use  (800)  622-4519.  Information 
may  also  be  obtained  from; 

Mr.  George  Bell,  Lower  Columbia  Area 
Manager,  suite  243, 1500  NE.  Irving 
Street,  Portland,  OR  97232,  (503)  230- 
4551. 

Mr.  Robert  N.  LaScl,  Eugene  District 

Manager,  room  206,  211  East  Seventh 
Avenue,  Eugene,  OR  97410,  (503)  465- 
6592. 

Mr.  Wayne  R.  Lee,  Upper  Columbia  Area 
Manager,  room  561,  West  920  Riverside 
Avenue,  Spokane,  WA  99201,  (509)  353- 
2515. 

Mr.  George  E.  Eskridge,  Montana  District 
Manager,  800  Kensington,  Missoula,  MT 
59801,  (406)  329-3060. 

Mr.  Ronald  K.  Rodewald,  Wenatchee  District 
Manager,  room  307, 301  Yakima  Street, 
Wenatchee,  WA  98801,  (509)  662-4377, 
extension  379. 

Mr.  Terence  G.  Esvelt,  Puget  Sound  Area 
Manager,  suite  400,  201  Queen  Anne 
Avenue  North,  Seattle,  WA  98109-1030, 
(206)  553-4130. 

Mr.  Thomas  V.  Wagenhoffer,  Snake  River 
Area  Manager,  101  West  Poplar,  Walla 
Walla,  WA  99362,  (509)  522-6226. 


Ms.  C.  Qark  Leone,  Idaho  Falls  District 
Manager.  1527  Hollipark  Drive,  Idaho 
Palls,  ID  83401,  (208)  523-02706. 

Mr.  Thomas  H.  Bla^enship,  Boise  District 
Manager,  room  494,  550  West  Port  Street, 
Boise,  ID  83724,  (208)  334-9137. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

BPA  is  a  Federal  power  marketing 
agency  with  statutory  responsibilities  to 
supply  electrical  power  to  its  utility, 
industrial,  and  other  customers  in  the 
Pacific  Northwest.  According  to  BPA’s 
current  load/resource  balance  study,  the 
demand  for  energy  now  exceeds  supply 
by  about  400  aMW.  The  load/resource 
balance  forcast  projects  a  deficit  of  1,500 
to  2,600  aMW  by  the  year  2000.  The 
underlying  need  for  action  is  to  satisfy 
BPA’s  customers’  dememd  for  electrical 
energy. 

Consistent  with  the  1991  Northwest 
Conservation  and  Electric  Power  Plan 
(Power  Plan)  and  the  1980  Northwest 
Electric  Power  Planning  emd 
Conservation  Act  (Power  2Act)  (Pub.  L. 
96-501  6. (h)(1)(B)),  BPA  has  initiated  a 
djmamic  resource  acquisition  effort  to 
acquire  new  resources.  BPA  is  using 
three  acquisition  methods:  Billing 
credits,  competitive  acquisition,  and 
contingency  options  to  acquire  energy 
for  the  region.  BPA  can  provide  a  billing 
credit  to  an  ehgible  customer  (utility, 
industries,  and  others)  for  load 
reduction  actions  and  resource 
developments. 

The  proposed  South  Fork  Tolt  Project 
of  SCL  is  one  small  renewable  resource 
available  to  BPA  through  its  Billing 
Credits  pilot  program.  Power  generated 
by  the  F^ject  would  be  used  by  SCL  to 
accommodate  a  small  percentage  of  its 
projected  load  growth.  By  granting  a 
Billing  Credit  to  SCI.,  BPA  reduces  its 
Arm  load  obligation  to  SCL  by  6.55 
average  Arm  megawatts. 

The  proposed  project  has  imdergone 
extensive  environmental  reviews  at  both 
the  State  and  Federal  levels.  SCL 
completed  a  Washington  State 
Environmental  Policy  Act  (SEP A)  Final 
Environmental  Impact  Statement  in 
1980  aAer  holding  a  public  information 
meeting  and  receiving  public  comments 
on  the  SEPA  DraA  EIS.  In  1984,  the 
FERC  completed  a  National 
Environmental  Policy  Act  (NEPA) 
Environmental  Assessment  and,  on 
March  29,  issued  license  No.  2959  to 
sex  for  a  duration  of  40  years  beginning 
the  Arst  day  of  the  month  in  which  the 
license  was  issued.  The  license 
established  minimum  stream  flow 
requirements  and  required  SCL  to 
consult  with  the  Fish  and  Wildlife 
Service,  National  Marine  Fisheries 
Services,  Washington  Department  of 


Fisheries,  Washington  Department  of 
Wildlife,  and  the  Tulalip  Tribes 
(Agencies)  to  determine  instream  flows 
needed  to  ensure  the  protection  and 
enhancement  of  Ashery  and  wildlife 
resources,  and  to  submit  the 
recommended  flow  regime  to  FERC  for 
approval. 

As  a  result  of  concerns  expressed  by 
the  Agencies  regarding  long-term 
conditions  for  flew  and  habitat 
restoration  and  SCL  application  for  a 
rehearing  relative  to  instream  flow 
conditions,  FERC  issued  a  stay  order  on 
July  5, 1984  pending  further 
environmental  review.  In  Jime  1987, 
FERC  completed  further  environmental 
review  of  the  proposed  South  Fork  Tolt 
Project  as  part  of  a  FERC  Final  EIS  that 
evaluated  the  individual  and 
cumulative  impacts  of  seven  proposed 
small  hydroelectric  projects  in  the 
Snohomish  River  basin  (FERC  Final  EIS, 
Snohomish  River  Basin,  Washington, 
Seven  Hydroelectric  Projects,  D(^et 
No.  EL85-19-101).  Action  on  the 
proposed  South  Fork  Tolt  Project  was 
deferred  pending  the  resolution 
agreement  between  SCL  and  the 
Agencies  regarding  instream  flows  and 
habitat  restoration.  The  South  Fork  Tolt 
River  Settlement  Agreement  was  signed 
in  October  of  1988.  FERC  liAed  the  stay 
order  on  July  20, 1989  and  incorporated 
the  provisions  of  the  Settlement 
Agreement  into  the  Project  license.  The 
license  is  for  forty  years  from  this  date. 

BPA  distributed  the  South  Fork  Tolt 
River  Hydroelectric  Project  EIS  and 
Final  Attachment  to  the  public  for  a  30- 
day  review  in  July  1992  and  the 
Environmental  Protection  Agency 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  September  18, 
1992. 

Notice  of  this  Record  of  Decision  will 
be  distributed  to  the  interested  and 
affected  public,  as  well  as  through  a 
subsequent  Federal  Register  Notice. 

n.  Alternatives 

A.  No  Action 

Under  this  alternative,  BPA  would  not 
grant  a  billing  credit  for  the  proposed 
action,  foregoing  the  opportunity  to 
reduce  BPA’s  projected  energy  deAcit  by 
approximately  6.5  Arm  megawatts 
annually.  S(X  would  not  build  the 
project  without  the  billing  credit  and 
the  environmental  impacts  of  the 
proposed  action  would  not  occur.  This 
is  the  environmental  preferable 
alternative  due  to  no  impacts,  but  this 
alternative  has  not  been  selected 
because  it  would  not  meet  BPA’s  energy 
needs. 
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B.  Other  Actions 

Applicants  for  billing  credits  develop 
each  potentially  qualifying  action 
independently  and  submit  them  to  BPA 
separately.  Therefore,  collective 
consideration  of  all  potential  actions  is 
not  practical.  However,  implementing 
the  proposed  action  will  not  foreclose 
future  consideration  of  other  potential 
BPA  energy  resource  actions  by  means 
of  the  Billing  Credit  Program  and  other 
resource  acquisitions  mechanisms.  In 
fact,  because  this  proposed  action 
would  merely  reduce,  not  eliminate,  the 
need  for  power,  other  resources, 
independent  of  the  proposed  action, 
will  likely  be  considered,  pursuant  to 
NEPA,  regardless  of  whether  a  billing 
credit  is  granted  for  the  proposed  action. 
Resource  types  potentially  available  to 
meet  future  load  growth  include: 

— Conservation  (commercial, 

residential,  and  industrial  sectors); 

— Renewables  (hydropower,  geothermal, 

biomass,  wind,  and  solar  power): 

— Cogeneration; 

— Combustion  turbines: 

— Nuclear  power;  and 
—Coal. 

To  comparatively  evaluate  these 
resource  types,  BPA  is  currently 
preparing  an  environmental  impact 
statement  (EIS)  on  its  resource  programs 
(Resource  Programs  Draft  EIS,  April 
1992). 

Generally,  every  two  years  BPA 
prepares  a  Resource  Program  that 
communicates  how  it  proposes  to  meet 
its  expected  load  obligations.  For  each 
Resource  Program,  alternatives  are 
examined  which  are  composed  of 
different  combinations  of  energy 
resource  types  from  BPA’s  resource 
stack  (the  resource  stack  is  the  list  of 
resources,  ordered  generally  by  cost, 
forecast  to  be  available  to  meet  electric 
power  needs).  BPA’s  planning  model 
relies  on  this  resource  stack  in 
simulating  resource  acquisitions  and 
serves  as  a  basis  for  BPA’s  resource 
planning  decisions. 

In  developing  a  Resource  Program, 
BPA  prepares  load  forecasts  jointly  with 
the  Northwest  Power  Planning  Council. 
A  range  of  forecasts  are  prepared  to 
reflect  uncertainties  about  future  load 
growth.  Next,  a  range  of  load/resource 
balances  are  prepared  by  comparing  the 
capability  of  the  existing  Federal  system 
resources  to  the  range  of  projected 
Federal  system  loads  over  the  next  20 
years.  In  a  parallel  process,  BPA  and  the 
Council  develop  new  resource  supply 
forecasts  to  plan  acquisition  of  cost- 
effective  resources  as  needed  to  meet 
load  growth  and  to  facilitate  program 
design.  Pursuant  to  this  formula, 
resources  other  than  the  proposed 


action  will  undoubtedly  be  examined 
and  evaluated  in  the  future  for  their 
eligibility  and  capability  to  satisfy 
BPA’s  future  needs. 

III.  Decision  Factors  and  Issues 

A.  1990  Resource  Program  and  BPA 
Billing  Credits  Policy  Considerations 

The  1990  Resource  Program  identified 
actions  BPA  would  take  to  develop  new 
resources  to  meet  t^e  power 
requirements  of  its  customers.  One  of 
these  resource  actions  was  to  acquire  50 
aMW  ft-om  a  billing  credit  acquisition 
process.  A  solicitation  for  billing  credit 
proposals  was  issued  on  July  9, 1990. 
Other  actions  to  acquire  new  resources 
included  conservation  acquisition, 
competitive  bid  from  “all  sources,’’ 
hydro  efficiency  improvements, 
geothermal  pilot  project,  and  a  Resource 
Contingency  Plan. 

As  outlined  in  the  1990  Resource 
Program,  the  primary  reasons  why  BPA 
has  selected  this  combination  of 
resource  actions  are:  manages  risk 
appropriately:  provides  flexibility  and 
diversity;  reflects  existing  and  potential 
capability  to  develop  new  resources: 
and  maintains  budget  and  rate  impacts 
within  bounds. 

The  August  30, 1984,  Billing  Credits 
Policy  as  amended  interpreted  the 
applicable  provisions  of  the  Power  Act. 
prescribed  criteria  for  customer  and 
resource  eligibility  for  Billing  Credits, 
established  general  procedures  for 
BPA’s  evaluation  and  approval  of 
Billing  Credit  applications,  and 
prescribed  how  Billing  Credits  would  be 
granted  and  considered.  The  South  Fork 
Tolt  Project  is  consistent  with  this 
policy. 

In  January  1992,  BPA  issued  a  draft 
1992  Resource  Program.  This  program 
recommended  the  development  of  new 
resources  in  addition  to  those  outlined 
in  the  1990  Resource  Program. 

B.  Environmental  Permits,  Licenses, 
Consultations,  and  Mitigation 
Agreements 

BPA  reviewed  the  status  of  all  Project 
permits  and  licenses  (including 
environmental  mitigation  requirements 
of  the  FERC  permit),  consultations  by 
SCL  to  satisfy  areawide,  state,  and  local 
environmental  plans  and  programs,  and 
environmental  mitigation  plans  to 
assure  that  all  environmental 
requirements  are  addressed. 
Development  of  the  proposed  South 
Fork  Tolt  Project  would  be  consistent 
with  environmental  policies  established 
by  NEPA  (FERC  1987),  by  the 
Washington  SEPA  (SCL  1980),  and  by 
the  1980  Power  Act,  and  would  be 
consistent  with  the  requirements  of  the 


1991  Power  Plan  (NPPC  1991)  as 
indicated  in  the  South  Fork  Tolt  River 
Hydroelectric  Project  Attachment 
adopted  by  DOE  July  1992. 

I.  Endangered  and  Threatened  Species 
and  Critical  Habitat 

Of  the  threatened  and  endangered 
plant  and  animal  species  in  the 
Snohomish  River  Basin  listed  in  the 
FERC  Final  EIS  (1987),  only  the  bald 
eagle  and  hinged  pinesap  were  listed  as 
being  potentially  impacted  by  the 
Project.  Based  on  an  SCL  wintering  bald 
eagle  survey,  a  response  letter  from  the 
U.S.  Fish  and  Wildlife  Service, 
requirements  for  enhancement  of 
anadromous  fish  addressed  by 
paragraph  3.1.1  of  the  Settlement 
Agreement,  and  subsequent 
commitment  that  any  impact  will  be 
mitigated,  adequate  protection  of  bald 
eagles  for  the  South  Fork  Tolt  Project 
has  been  effected. 

The  1987  FERC  Final  EIS  and  surveys 
of  mature  forests  in  1991  indicated  no 
significant  habitat  for  threatened  or 
endangered  plants,  including  the 
hinged  pinesap,  exists  in  the 
construction  area.  SCL  has  indicated 
their  intent  to  follow  through  with  all 
recommendations  of  the  FERC  Final  EIS 
and  incorporate  specific  considerations 
in  the  SCL  construction  plans  and 
procedures  as  appropriate.  Therefore, 
adequate  protection  of  endangered  or 
threatened  flora  is  achieved. 

The  spotted  owl,  listed  by 
Washington  State  as  a  threatened 
species  and  so  treated  in  the  1987  FERC 
Final  EIS,  is  now  federally  listed  as 
endangered.  Based  on  post-1987  work, 
most  recently  a  site  survey  in  January 
1992,  there  are  no  old-growth  stands 
and  too  few  old-growth  trees  in  the 
Project  area  for  use  by  species  requiring 
large  contiguous  areas  of  old-growth  for 
nesting.  No  impact  on  the  spotted  owl 
is  expected  horn  the  Project. 

2.  Fish  and  Wildlife  Conservation 

Based  on  the  1988  FERC  license,  the 
Northwest  Power  Planning  Council  does 
not  consider  the  South  Fork  Tolt  Project 
to  be  subject  to  the  Council’s  protected 
area  rule  for  two  reasons.  The  Project 
license  preceded  the  designation  of  the 
area  as  protected  in  the  August  1986 
Council  Power  Plan  and  the  Project  is  at 
an  existing  hydro  facility  which  renders 
it  exempt  from  the  ruling. 

SCL  and  the  Tolt  River  Fisheries 
Advisory  Committee  (TFAC),  which 
includes  representatives  from  the 
National  Marine  Fisheries  Service,  U.S. 
Fish  and  Wildlife  Service,  the  Tulalip 
Tribes,  and  Washington  Departments  of 
Fisheries  and  Wildlife,  developed  the 
South  Fork  Tolt  Settlement  Agreement 
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to  establish  minimum  stream  flows 
required  to  ensure  protection  and 
enhancement  of  fishery  and  wildlife 
resources  as  required  by  the  FERC 
license  The  Settlement  Agreement  was 
signed  in  1988. 

The  FERC  affirmed  the  Settlement 
Agreement  flow  rates,  ramping  rates, 
survey  activities,  and  requirements  for 
an  Erosion  and  Sediment  Control  Plan 
(ESCP). 

The  ESCP  will  define  procedures  for 
control  of  erosion  during  construction 
and  addresses  secondary  environmental 
concerns  including  dust  control, 
hazardous  and  non-hazardous  materials 
handling  and  disposal,  and  machine 
wash-down.  When  the  TFAC  review  of 
the  draft  ESCP  is  completed  in  late 
December  1992,  any  needed  changes 
will  be  made  and  the  ESCP  submitted  to 
FERC. 

3.  Cultural  Resources 

No  adverse  impacts  to  cultural 
resources  were  identified  in  the  adopted 
portions  of  the  FERC  Final  EIS  (2.3.7)  or 
by  the  Tribes  since  that  time. 

4.  State,  Area-wide,  and  Local  Plan  and 
Program  Consistency 

The  FERC  Final  EIS  identified  permits 
or  procedures  associated  with  siting  of 
the  South  Fork  Tolt  Project.  Most  of  the 
permits  have  been  addressed  by  SCL. 
Several  additional  permits  (Puget  Sound 
Air  Pollution  Control  Agency  (PSAPCA) 
Air  Quality,  Washington  Department  of 
Ecology  Coastal  2fone  Program)  not 
indicated  in  the  FERC  Final  EIS  are  now 
identified  by  and  will  be  completed  by 
SCL  prior  to  construction. 

5.  Coastal  Management  Program 
Consistency 

The  South  Fork  Tolt  Project  requires 
review  and  permitting  for  compliance 
with  the  Coastal  Zone  Management 
Program.  King  County’s  Shoreline 
Substantial  Envelopment  Permit  (SSDP) 
is  the  lead  document  in  this  process. 
Washington  Department  of  Ecology  will 
issue  its  Coastal  Zone  Certification 
based  on  the  findings  of  the  King 
County  SSDP.  SCL  is  currently  working 
with  King  County  on  a  Memorandum  of 
Agreement  that  will  indicate  what  is 
needed  to  complete  requirements  for  a 
shoreline  permit. 

6.  Floodplains 

DOE  finds  there  is  no  practicable 
alternative  to  locating  parts  of  the 
proposed  project  (return  flow  conduit 
and  energy  dissipation  structure)  within 
the  floodplains,  consistent  with  the 
pohcy  set  forth  in  Executive  Order 
11988.  Erosion  and  sediment  control 
procedures  mandated  by  the  Settlement 


Agreement  will  address  landslides  in 
the  construction  areas.  No  other 
proposed  construction  should  impact 
the  floodplain. 

7  Wetlands 

There  would  be  no  significant  impact 
to  wetlands.  The  new  penstock  would 
cross  the  South  Fork  Tolt  River  and  a 
number  of  creeks,  and  the  energy 
dissipation  structure  would  be  located 
along  the  edge  of  the  South  Fork  Tolt 
River.  The  South  Fork  Tolt  River 
Hydroelectric  Project  Attachment 
discusses  potential  environmental 
impacts  and  mitigation  measures  in 
sections  3.1.3  and  3.1.4.  ’The  impacts 
and  mitigation  measures  are  consistent 
with  those  identified  in  the  FERC  Final 
EIS  (4.2.1. 1.4,  Adonted  Portions,  3.2.4). 

There  are  no  wetlands  located  near 
the  new  transmission  line  between 
Kelly  Road  and  the  new  Puget  Power 
substation  would  cross  Harris  Creek  and 
Stossel  Creek.  Stossel  Creek  is  a 
designated  wetland.  'This  area  will  not 
be  disturbed  because  SCL  intends  to 
span  the  wetlands. 

8.  Recreation  Resources 

Recreational  resources  will  not  be 

adversely  affected  by  the  South  Fork 
Tolt  Project,  since  areas  within  the 
hydrographic  boundary  of  the 
watershed  area  and  water  diversion 
areas  will  continue  to  be  closed  to  the 
public.  SCL  consulted  with  the  U.S. 
Forest  Service,  National  Park  Service, 
Washington  State  Parks  and  Recreation 
Commission,  Washington  Department  of 
Wildlife,  King  County  Parks  Division, 
and  Weyerhaeuser  in  developing  an 
alternative  mitigation  plan  for 
recreation.  The  proposed  mitigation 
recreational  plan  includes: 

1.  SCL  will  provide  financial  support 
of  $220,000  for  development  of  the  175- 
acre  Moss  Lake  wetlands,  located  about 
3  miles  west  of  the  existing  South  Fork 
Tolt  dam,  in  conjunction  with  King 
County  Parks. 

2.  SCL  will  provide  financial  support 
of  $110,000  for  development  of  a 
trailhead  and  parking  lot  on  the  Middle 
Fork  of  the  Snoqualmie  River.  ’The 
trailhead  will  eventually  provide  access 
to  a  35-mile  USFS  trail  system. 

A  Memorandum  of  Agreement  (MOA) 
for  mitigating  recreational  activities 
must  be  signed  by  SCL,  King  County 
Parks,  and  USFS  and  submitted  to  FERC 
upon  completion.  The  completed  MOA 
should  provide  adequate  mitigation  for 
loss  of  recreational  resources  of  the 
South  Fork  Tolt  Project. 

9.  Global  Warming 

The  South  Fork  Tolt  Project  will 
utilize  only  non-fossil  fuel  sources  in 


the  generation  of  electricity  and  would 
not  contribute  to  global  warming. 

10.  Permit  for  Structures  on  Navigable 
Waters 

The  U.S.  Army  Corps  of  Engineers 
(ACOE 1991)  considers  the  South  Fork 
■Tolt  River  non-navigable.  Permits 
required  under  section  10  of  the  Rivers 
and  Harbors  Act,  33  U.S.C.  403,  do  not 
apply. 

11.  Permit  for  Discharges  Into  the 
Waters  of  the  United  States 

The  permit  process  luider  Section  404 
of  the  Clean  Water  Act,  33  U.S.C.,  is 
likely  to  be  required  for  the  South  Fork 
Tolt  Project.  The  project  developer  is 
expected  to  obtain  the  404  Permit,  if 
required,  upon  completion  of  the  project 
final  design.  Should  a  404  Permit  be 
required,  the  Washington  Department  of 
Ecology,  Shorelines  and  Coastal  Zone 
Management  office  states  that  the 
licensee  should  pay  strict  attention  to 
the  prerequisite  permits  for  the  404 
Permit  process  (WDOE  1992).  Review 
for  the  404  Permit  by  the  Corps  of 
Engineers  requires  that  the  Shoreline 
Substantial  Envelopment  Permit,  the 
WEKDE  Coastal  Zone  Management 
Certification,  and  the  401  Clean  Water 
Certification  all  be  previously  prepared. 
WDOE  states  that  typical  times  to  obtain 
the  Shoreline  Permit  is  9  months  to  2 
years  depending  on  the  need  for  public 
participation.  vinOOE  also  states  Aat  a 
Coastal  Zone  Management  Permit  takes 
only  several  days  since  WDOE  used  the 
county  process  as  the  basis  of  their 
decision  making.  The  401  certification 
was  obtained  in  January  1983;  however, 
SCL  applied  in  ^ptember  1992  for  an 
updated  permit. 

12.  Permit  for  Right-of-Way  on  Public 
Lands 

The  South  Fork  Tolt  Project  includes 
use  of  State  Forest  lands  at  river 
crossings.  A  Lease  of  State  Lands  Permit 
is  identified  in  the  FERC  Final  EIS 
(Table  4-4)  with  the  Washington 
Department  of  Natural  Resources  as  the 
responsible  agency.  Obtaining  this 
permit  is  not  expected  to  be  difficult. 

13.  Energy  Conservation  at  Federal 
Facilities 

The  South  Fork  Tolt  Project  includes 
no  Federal  facilities  or  buildings. 

14.  Pollution  Control 

SCL  has  identified  current  procedures 
to  be  used  during  the  Project 
construction  to  achieve  compliance 
with  Federal,  state,  and  local  regulations 
and  ordinances  relating  to  procurement 
of  goods  and  services  ^m  EPA  listed 
facilities,  clean  air  standards,  water 
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quality  standards,  solid  waste  disposal, 
hazardous  waste  handling  and  disposal, 
drinking  water  standards,  noise 
abatement,  pesticide  control,  asbestos. 
Toxic  Substance  Control  Act,  1980 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act,  and  radon  (SCL  1992). 

IV.  Monitoring  and  Enforcement 

The  project  developer  has  or  will  have 
mitigation  agreements  including  an 
Erosion  and  Sediment  Control  Plan 
(ESCP),  recreation  mitigation 
agreements,  and  South  Fork  Tolt 
Settlement  Agreement  to  ensure 
protection  and  enhancement  of  fishery 
and  wildlife  resources. 

Issued  in  Portland,  Oregon,  on  December 
17, 1992. 

John  S.  Robertson, 

Deputy  Administrator. 

IFR  Doc.  93-551  Filed  1-11-93;  8:45  ami 
BtLUNG  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  JD93-02317T  Texa»-a3] 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  6, 1993. 

Take  notice  that  on  December  28, 
1992,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Second  Escondido 
Formation  underlying  a  portion  of  Webb 
Coimty,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  within  Railroad 
Commission  District  4  and  includes  the 
following  surveys: 


Survey 

Abstract 

AB.&M _ _ _ _ _ _ 

A-402 

A  BAM  . 

A-406 

I.&G.N.  R.R . 

A-428 

J.R.  Owens  . . 

A-274e 

J.B.  Owens . . . . 

A-2749 

I.R.  Ovna? . 

A-309e 

M  Rk^  . 

A-2660 

The  notice  of  determination  also 
contains  Texas’  findings  that  the 
referenced  portion  of  the  Second 
Escondido  Formation  meets  the 
requirements  of  the  Commission’s 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 


Capitol  Street,  NE..  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc  93-656  Filed  1-11-93;  8:45  am] 
BILLING  CODE  STir-OI-M 


[Docket  No.  TM93-3-48-000] 

ANR  Pipeline  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  6, 1993. 

Take  notice  that  ANR  Pipeline 
Company  (“ANR”),  on  December  31, 
1992  tendered  for  filing  as  part  of  its 
First  Revised  Volume  Nos.  1  and  1-A 
and  Original  Volume  Nos.  2  and  3  of  its 
FERC  Gas  Tariff,  the  tariff  sheets  listed 
on  Attachment  A  to  the  filing. 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  as  part  of 
ANR’s  Fourth  Annual  Reconciliation  of 
buyout  buydown  costs  being  recovered 
by  means  of  Volumetric  Buyout 
Buydown  Surcharges  and  Fixed 
Monthly  Charges  contained  in  Docket 
Nos.  RP91-33,  et  al..  RP91-192.  RP92- 
4,  RP92-199  and  RP93-29.  ANR  has 
requested  that  the  Commission  accept 
the  tendered  tariff  sheets  to  become 
effective  February  1, 1993. 

ANR  states  that  a  copy  of  this  filing, 
or  such  applicable  parts,  has  been 
mailed  to  all  of  its  Volume  Nos.  1, 1- 
A,  2  and  3  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission.  825  N.  Capitol  Street,  NE., 
Washington,  DC  20426  by  January  13, 
1993,  in  accordance  with  Rules  211  and 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  j)arties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene .  Copies 
of  this  appUcation  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  93-653  Filed  1-11-93;  8:45  am] 
BILLING  CODE  €717-01-41 


[Docket  No.  RS92-14-0001 

CNQ  Transmission  Corporation;  Notica 
of  Conference 

January  6, 1993. 

Take  notice  that  a  conference  will  be 
held  in  this  proceeding  on  Friday, 
January  15, 1993,  at  10  a.m.,  at  the 
offices  of  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC.  The  purpose  of  the 
conference  is  to  discuss  C^G’s 
compliance  filing  under  Order  Nos.  636 
and  636-A  and  the  comments  on  that 
filing.  All  parties  and  the  Commission 
Stafi  are  invited  to  attend.  For 
additional  information,  contact  William 
J.  Collins  at  (202)  208-0248. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  93-657  Filed  1-11-93;  8:45  am] 
BILLING  CODE  S717-01-M 


[Docket  No.  RP92-185-003] 

El  Paso  Natural  Gas  Co.;  Notice  of 
Compliance  Rling 

January  6, 1993. 

Take  notice  that  on  December  30, 

1992,  El  Paso  Natural  Gas  Company  (“El 
Paso”)  filed  pursuant  to  part  154  of  the 
Federal  Energy  Regulatory  Commission 
(“Commission”)  Regulations  Under  the 
Natural  Gas  Act,  and  in  compliance 
with  the  Commission’s  order  issued 
December  3, 1992  at  Docket  Nos.  RP92- 
185-000,  001  and  002  certain  tarifi 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1-A  to  become 
effective  February  1, 1993. 

El  Paso  states  that  ordering  paragraph 
(E)  of  the  Commission’s  December  3, 
1992  order  directed  El  Paso  to  file, 
within  thirty  (30)  days  of  the  date  of  the 
order,  revised  tariff  sheets  incorjKirating 
the  revisions  required  by  the  order.  The 
revisions  address  primarily  the 
administration  of  volume  imbalances  on 
El  Paso’s  system,  such  as,  cash-out, 
netting  and  penalties. 

El  Paso  respectfully  requested  that  the 
Commission  grant  such  waivers  of  its 
applicable  rules  and  regulations  as  may 
be  necessary  to  permit  the  tendered 
tariff  sheets  to  b^ome  effective  on 
February  1, 1993,  which  is  at  least  thirty 
(30)  days  following  the  date  of  the  filing. 
El  Paso  requested  that  the  tariff  sheets 
become  effective  on  the  first  day  of  the 
month  inasmuch  as  business  accoimting 
is  affected  by  the  revisions  proposed.  El 
Paso  also  states  that  such  action  will 
provide  for  a  clear  distinction  between 
old  and  new  imbalances  at  the 
beginning  of  a  business  month,  and  ease 
the  administrative  burden  for  El  Paso, 
its  customers,  and  Shippers. 
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El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  record 
at  Docket  No.  RP92-185-000  and  all 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  the  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc  93-647  Filed  1-11-93;  8:45  am] 

BI  LUNG  CODE  6717-01-11 

[Docket  No.  TQ93-4-46-000] 

Kentucky  West  Virginia  Gas  Company; 
Proposed  Change  in  PERC  Gas  Tariff 

January  6, 1993. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  January  4, 1993,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Quarterly 
PGA  filing,  which  includes  Forty-Fifth 
Revised  Sheet  No.  41  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  to 
become  effective  February  1, 1993.  The 
revised  tariff  sheet  reflects  a  current 
decrease  of  $0.3190  per  Dth  in  the 
average  cost  of  purchased  gas  resulting 
in  a  Weighted  Average  Cost  of  Gas  of 
$1.9784  per  Dth. 

Kentucky  West  states  that  effective 
February  1, 1993,  pursuant  to  its 
obligations  under  various  gas  purchase 
contracts,  it  has  specified  a  total  price 
of  $1.9850  per  Dth.  inclusive  of  all  taxes 
and  any  other  production-related  cost 
add-ons,  that  it  would  pay  under  these 
contracts. 

Kentucky  West  states  that,  by  its 
filing,  or  any  request  or  statement  made 
therein,  it  does  not  waive  any  rights  to 
collect  amounts,  nor  the  right  to  collect 
carrying  charges  applicable  thereto,  to 
which  it  is  entitled  pursuant  to  the 
mandate  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued  on 
March  6, 1986,  in  Kentucky  West 
Virginia  Gas  Co.  v.  FERC,  780  F.2d  1231 
(5th  Cir.  1986),  or  to  which  it  is  or 
becomes  entitled  pursuant  to  any  other 
judicial  and/or  administrative  decisions. 

Kentucky  West  states  that  a  copy  of  its 
filing  has  been  served  upon  each  of  its 


jurisdictional  customers  and  interested 
state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  13, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  ^mmission  and  are 
available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc  93-652  Filed  1-11-93;  8:45  am) 
BILLING  CODE  6717-01-Hl 

[Docket  No.  RP93-6(M)00] 

National  Fuel  Gas  Supply  Corporation; 
Petition  To  Waive  Tariff  Provision 

January  6, 1993. 

Take  notice  that  on  December  31, 

1992  National  Fuel  Gas  Supply 
Corporation  (“National”)  filed  a  Petition 
For  Waiver  of  a  provision  of  Rate 
Schedule  IT. 

The  proposed  effective  date  of  the 
waiver  is  January  31, 1993. 

National  requests  a  waiver  of 
Subsection  4.5  of  National’s  IT  Rate 
Schedule  as  necessary  to  prevent 
automatic  reductions  of  IT  Shippers’ 
Maximum  Daily  Transportation 
Quantities  (“MDTQ”),  until  the  effective 
date  of  tariff  sheets  approved  by  the 
Commission  as  a  compliance  filing  by 
National  imder  Order  No.  636,  or  until 
such  earlier  time  as  the  Commission 
may  order.  National  proposes  an 
effective  date  of  January  31, 1993  for 
this  waiver,  to  prevent  the  automatic 
reductions  fi'om  taking  effect. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  18  CFR  385.211 
and  395.214.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

(FR  Doc.  93-651  Filed  1-11-93;  8:45  am) 
BILUNG  CODE  6717-01-11 


[Docket  No.  TQ93-2-8&-000] 

Pacific  Gas  Transmission  Company; 
Change  in  Sales  Rates  Pursuant  to 
Purchased  Gas  Adjustment 

January  6, 1993. 

Take  notice  that  on  December  31, 

1992,  Pacific  Gas  Transmission 
Company  (PGT)  submitted  for  filing 
pursuant  to  Part  154  of  the  Federal 
Energy  Regulatory  Commission’s 
(Commission)  regulations  a  proposed 
change  in  rates  applicable  to  service 
rendered  under  Rate  Schedule  PL-1, 
affected  by  and  subject  to  Paragraph  21, 
“Purchased  Gas  Cost  Adjustment” 

(PGA)  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  Such 
rates  are  proposed  to  become  effective 
February  1, 1993. 

PGT  states  that  copies  of  the  filing  is 
being  served  upon  all  affected 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  13. 

1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

(FR  Doc.  93-654  Filed  1-11-93;  8:45  am) 
BILLING  CODE  6717-01-41 
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[Docket  No.  TA99-1-2S-000  and  TM93-3- 
2fr-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  6, 1993. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
D^ember  31, 1992,  tendered  for  filing 
the  following  revised  tarifi  sheets  list^ 
to  its  FERC  Gas  Tarifi,  Original  Volume 
No.  1: 

Ninety-Fifth  Revised  Sheet  No.  3-A 
Ninth  Revised  Sheet  No.  3-A.l 
Seventy-Second  Revised  No.  3-B 
Nineteenth  Revised  Sheet  No.  3-B.1 

The  proposed  effective  date  of  these 
tariff  sheets  is  March  1, 1993. 

Panhandle  propose  that  the  revised 
tariff  sheets  filed  herewith  reflect  a 
commodity  rate  decrease  of  (59.38«)  per 
Dt.  This  decrease  includes: 

(1)  A  (59.44c)  pwr  Dt.  decrease  in  the 
projected  purchased  gas  cost  component 
computed  in  accordance  with  §  18.2  of 
the  General  Terms  and  Conditions  of 
Panhandle’s  tarifi;  and 

(2)  A  (2.52e)  per  Dt.  decrease  in  the 
surcharge  to  recover  the  Current 
Deferred  Account  Balance  at  October  31, 
1992  and  related  carrying  charges 
pursuant  to  §  18.3  of  the  General  Terms 
and  Conditions  of  Panhandle's  tariff; 
and 

(3)  A  2.58«  per  Dt.  increase  pursuant 
to  section  27  of  the  General  Terms  and 
Conditions  of  Panhandle’s  tariff 
(Transportation  Cost  Adjustment). 

Panhandle  further  states  that  the 
revised  tariff  sheets  filed  herewith  also 
reflect  the  following  changes  to 
Panhandle’s  demand  rates: 

(1)  A  ($3.25)  per  Dt.  decrease  in  the 
surcharge  to  recover  the  Current 
EJeferred  Balance  at  October  31, 1992 
and  related  carrying  charges  pursuant  to 
§  18.4  of  the  General  Terms  and 
Conditions  of  Panhandle’s  tariff;  and 

(2)  An  increase  of  $0.21  pursuant  to 
section  27  of  the  General  Terms  and 
Conditions  to  Panhandle’s  tarifi 
(Transportation  Cost  Adjustment). 

Panhandle  states  these  changes  are 
being  made  in  accordance  with 
§  154.305  (Annual  PGA  Filing)  of  the 
Commi.ssion’s  Regulations  and  pursuant 
to  section  18  (Purchased  Gas  Cost  Rate 
Adjustment)  and  section  27 
(Transportation  Cost  Adjustment)  of 
Panhandle’s  FERC  Gas  Tariff,  Original 
Volume  No.  1.  Panhandle  has  included 
in  this  filing  projected  gas  purchase 
volumes  from  its  suppliers  for  the  three 

(3)  month  period  commencing  March  1, 
1993,  as  detailed  in  Schedule  Al. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  sales  customers  and 
applicable  state  regulatory  agencies. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N£..  Washington, 
E>C  20426,  in  accordance  with  such 
motions  §§385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  he 
filed  on  or  before  January  22, 1993. 
Protests  will  be  considered  by  the 
Commission  in  deteiinining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  ^mmission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

IFR  Doc.  93-650  Filed  1-11-93;  8:45  ami 
BILLING  CODE  STIT-OI-M 


[Docket  Nos.  TA93-1-17-001  and  TQ93-»- 
17-000] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  6, 1993. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  December  31, 1992  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
each  of  the  tariff  sheets  listed  on 
Appendices  A  and  B  of  the  filing. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  on  Appendices  A  and 
B  of  the  filing  is  February  1, 1993. 

Texas  Eastern  states  that  the 
commodity  current  adjustment 
proposed  herein  is  an  increase  of 
$0.5326/dth  compared  to  Texas 
Eastern’s  last  scheduled  PGA  filing  in 
Docket  No.  TQ93-2-17  (the  November, 
1992  Quarterly).  The  commodity 
surcharge  resulting  from  this  reduced 
annual  sales  volume  projection  is 
$2.0156/dth.  Texas  Eastern  included 
alternate  tariff  sheets  which  employ  the 
lie  commodity  surcharge  originally  set 
forth  in  the  December  2  Filing. 

Texas  Eastern  states  that  the 
commodity  current  adjustment 
proposed  herein  is  an  increase  of 
$0.5326/dth  compared  to  Texas 
Eastern’s  last  scheduled  PGA  filing  in 
Docket  No.  TQ93-2-17  (the  November, 
1992  Quarterly).  The  commodity 
surcharge  resulting  fi'om  this  reduced 
annual  sales  volume  projection  is 
$2.0156/dth.  Texas  Eastern  included 
alternate  tariff  sheets  which  employ  the 


lie  commodity  surcharge  originally  set 
forth  in  the  December  2  Filing. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  upon  Texas  Eastern’s 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NK,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  January  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  &e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

IFR  Doc.  93-649  Filed  1-11-93;  8:45  am) 
BILLING  CODE  <717-«1-ai 

[Docket  No.  TQ93-2-52-000  and  001] 

Western  Gas  Interstate  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  6, 1993. 

Take  notice  that  on  December  31, 
1992,  Western  Gas  Interstate  Company 
(‘Western”),  pursuant  to  section  4  of  the 
Natural  Gas  Act,  the  Commission’s 
regulations  thereunder  and  Western’s 
FERC  Gas  Tariff,  tendered  for  filing 
proposed  changes  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  The 
proposed  effective  date  for  the  tariff 
sheet  is  February  1, 1993. 

Western  states  that,  its  filing  proposes 
changes  to  its  rates  in  accordancce  with 
the  terms  of  the  Purchased  Gas 
Adjustment  Clause  of  its  FERC  Gas 
Tariff. 

Western  further  states  that  the  Tariff 
sheet  proposed  to  become  effective 
February  1, 1993  is  to  provide  for;  (1)  A 
decrease  in  purchased  gas  cost  under 
Western’s  Rate  Schedule  CD-N  of 
$0.4781  per  MMBTU;  and  (2)  a  decrease 
in  purchased  gas  cost  under  Western’s 
Rate  Schedule  CD-S  of  $0.2567  per 
MMBTU. 

Finally.  Western  states  that  copies  of 
the  filing  were  served  upon  Western’s 
transmission  system  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


3948 


Federal  Register  /  Vol.  58.  No.  7  /  Tuesday,  January  12,  1993  /  Notices 


to  intervene  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NW.,  Washington,  DC 
20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  Bled  on  or  before 
January  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

IFR  Doc.  93-655  Filed  1-11-93;  8:45  ami 
BIUJNG  CODE  crir-oi-M 


[Docket  Nos.  TQ93-2-49-000  and  TM93-4- 
49-000] 

Williston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Purchased  Gas  Adjustment 
Filing 

January  6, 1993. 

Take  notice  that  on  December  31, 
1992,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  suite  300,  Bismarck,  North 
Dakota  58501,  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff  the  following 
revised  tariff  sheets: 

First  Revised  Volume  No.  1 
Forty-seventh  Revised  Sheet  No.  10 
Original  Volume  No.  1-A 
Thirty-ninth  Revised  Sheet  No.  11 
Forty-fourth  Revised  Sheet  No.  12 
Twenty-fourth  Revised  Sheet  No.  97A 

Original  Volume  No.  1-B  • 

Thirty-fifth  Revised  Sheet  No.  10 
Thirty-fifth  Revised  Sheet  No.  11 

Original  Volume  No.  2 
Forty-sixth  Revised  Sheet  No.  10 
Forty-first  Revised  Sheet  No.  IIB 

The  proposed  effective  date  of  the 
tariff  sheets  is  February  1, 1993. 

Williston  Basin  states  that  Forty- 
seventh  Revised  Sheet  No.  10  (First 
Revised  Volume  No.  1)  reflects  a 
decrease  in  the  Current  Gas  Cost 
Adjustment  applicable  to  Rate 
Schedules  G-1,  SGS-1  and  E-1  of  9.055 
cents  per  dkt  as  compared  to  that 
contained  in  the  Company’s  September 
30, 1992  filing  in  Docket  Nos.  TQ93-1- 
49-000  and  TM93-2-49-000  which 
became  effective  November  1, 1992. 

Williston  Basin  further  states  that 
Thirty-ninth  Revised  Sheet  No.  11, 
Forty-fourth  Revised  Sheet  No.  12  and 
Twenty-fourth  Revised  Sheet  No.  97A 


(Original  Volume  No.  1-A),  Thirty-fifth 
Revised  Sheet  Nos.  10  and  11  (Original 
Volume  No.  1-B),  Forty-sixth  Revised 
Sheet  No.  10  and  Forty-first  Revised 
Sheet  No.  IIB  (Original  Volume  No.  2) 
reflect  revisions  to  the  fuel 
reimbursement  charge  and  percentage 
components  of  the  Company’s  relevant 
gathering,  transportation  and  storage 
rates  as  compared  to  that  contained  in 
the  Company’s  September  30, 1992 
filing  in  Docket  Nos.  TQ93-1-49-000 
and  TM93-2-49-000. 

Any  p>erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Linwood  A.  Watson,  Jr,, 

Acting  Secretary. 

[FR  Doc.  93-648  Filed  1-11-93;  8:45  am) 
BILUNG  CODE  8717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4553-7] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  February  11, 1993. 

FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
A  COPY  OF  THIS  ICR,  CONTACT:  Ms.  Sandy 
Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 


Office  of  Air  and  Radiation 

Title:  Now  Source  Performance 
Standards  (NSPS)  for  Bulk  Gasoline 
Terminals  (Subpart  XX)-Information 
Requirements  (EPA  ICR  No.  0664.04; 
OMB  No.  2060-0006).  This  is  a  request 
for  renewal  of  a  currently  approved 
information  collection. 

Abstract:  Owners  and  operators  of  all 
bulk  gasoline  terminals  with  a  daily 
throughput  greater  than  75,500  liters  per 
day  that  commenced  construction  or 
modification  after  December  17, 1980, 
are  required  to  notify  EPA  or  the  State 
regulatory  authority  of  construction, 
modifications,  startups,  shutdowns,  and 
malfunctions,  and  the  date  and  results 
of  the  initial  performance  test.  Each 
owner/operator  must  record  the 
identification  number  of  each  gasoline 
tank  truck  loaded,  and  must  record  any 
leak  detected  during  monthly 
inspections.  The  notifications  and 
reports  enable  EPA  or  the  delegated 
authority  to  determine  that  best 
demonstrated  technology  is  installed 
and  properly  operated  and  maintained 
and  to  schedule  inspections. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  16 
hours  per  response  for  reporting,  and 
285  hours  per  recordkeeper  annually. 
This  estimate  includes  the  time  needed 
to  review  instructions,  search  existing 
data  sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Owners  and  operators 
of  bulk  gasoline  terminals. 

Estimated  Number,  of  Respondents:  3. 
Estimated  Number  of  Responses  Per 
Respondent:  5. 

Estimated  Number  of  Recordkeepers: 
45. 

Estimated  Total  Annual  Burden  on 
Respondents:  13,091  hours. 

Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency  .Information  Policy 
Branch  (PM-223Y),  401  M  Street, 
SW.,Washington,  I)C,  20460. 
and 

Mr.  Chris  Wolz,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW., Washington,  DC,  20503. 

Dated:  January  6, 1993. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division 
(FR  Doc.  93-642  Filed  1-11-93;  8:45  am) 
BILLING  CODE  65e0-60-F 
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[OPPTS-40024;  FRL-4181-5] 

Conditional  Exemptions  From  TSCA  ' 
Section  4  Test  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  is  granting  conditional 
exemptions  from  Toxic  Substances 
Control  Act  (TSCA)  section  4  Test  Rule 
requirements  to  certain  manufacturers 
of  chemicals  substances  subject  to  these 
rules. 

DATES:  These  conditional  exemptions 
are  effective  on  January  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 


799),  Office  of  Pollution  Prevention  and 
Toxics,''Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St,  SW., 
Washington.  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  This 
notice  grants  conditional  exemptions 
from  TSCA  section  4  test  rule 
requirements  to  all  manufactvirers  of  the 
chemical  substances  identified  below 
who  submitted  exemption  applications 
in  accordance  with  40  CFR  790.80.  In 
each  case,  EPA  has  received  a  letter  of 
intent  to  conduct  the  testing  fi'om  which 
exemption  is  sought.  Accordingly,  the 
Agency  has  conditionally  approved 
these  exemption  applications  because 
the  conditions  set  out  in  40  CFR  790.87 
have  been  met.  All  conditional 


exemptions  thus  granted  are  contingent 
upon  successful  completion  of  testing 
and  submission  of  data  by  the  test 
sponsors  according  to  the  requirements 
of  the  applicable  test  rule. 

If  the  test  requirements  are  not  met 
and  EPA  tenninates  a  conditional 
exemption  under  40  CFR  790.93,  the 
Agency  will  notify  each  holder  of  an 
affected  conditional  exemption  by 
certified  mail  or  Federal  Register  notice. 

This  conditional  approval  applies  to 
all  manufacturers  who  submitted 
exemption  applications  for  testing  of 
chemical  su^tances  named  in  the  final 
test  rules  listed  below  as  of  the  date  of 
this  notice.  Any  application  received 
after  that  date  will  be  addressed 
separately. 


Chemicals 

CFR  citation 

Company 

C9  aromatic  hydrocartxm  1,2.4-tr<methylt>enzene  ... 

95-63-6 

799.2175 

BYK-ChemIe  USA. 

The  Glidden  Company. 

cresols.  o-cresol,  p-cresol . 

95-46-7 

106-44-5 

799.1250 

The  Glidden  Company. 

The  Proctor  and  Gamble  Company. 

cumene . 

98-62-8 

799.1285 

BYK-Chemie  USA. 

The  Glidden  Company. 

diethylene  glycol  butyl  ether . 

112-34-5 

799.1560 

The  Glidden  Company. 

diethylenetriamine . 

. . . 

111^40-0 

799.1575 

CBI. 

2-elhylhexanoic  acid . . . 

149-57-5 

799.1650 

The  Glidden  Company. 

fluoroaikenes  vinylidene  fluoride . . 

75-36-7 

799.1700 

Ausimonl  U.S.A,  Inc. 

isopropanol . 

67-63-0 

799.2325 

The  Glidden  Company. 

2-mercaptobenzothiazole . . . 

149-30-4 

799.2475 

PfocNmie  International,  Inc. 

methyl  ethyl  ketoxime  . 

96-29-7 

799.2700 

The  Glidden  Company. 

Troy  Corporation  Inc. 

Dura  Chemical  Corporation  Ltd. 

oleylamine  9-octadecenylamine . 

112-90-3 

799.3175 

CBI. 

tetrabromoblsphenoi  A . 

79-94-7 

799.4000 

Plaskon  Electronic  Materials,  Inc. 

As  provided  in  40  CFR  790.80, 
processors  are  not  required  to  apply  for 
an  exemption  or  conduct  testing  unless 
EPA  so  specifies  in  a  test  rule  or  in  a 
special  Federal  Register  notice. 

Authority:  15  U.S.Q  2601,2603. 

Dated:  January  5, 1993. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  93-641  Filed  1-11-93;  8:45  am) 
BtLUNG  CODE  6560-60-F 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreementfs)  Filed;  Port  of 
Houston/Fairway  Terminal  Corp.,  et  al. 

The  Federal  Meiritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 


the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  foimd  in 
§  560..602  and/or  572.603  of  title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 


document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 
Agreement  No.:  224-200714.  I 

Title:  Port  of  Houston/Fairway  ) 

Terminal  Corporation  Assessment  I 

Agreement.  | 

Parties:  The  Port  of  Houston  | 

Authority  (“Port”)  Fairway  Terminal  | 

Corporation  (“Fairway”).  1 

Filing  Agent:  Martha  T.  Williams, 

Staff  Counsel.  Port  of  Houston,  111  East 
Loop  North.  P.O.  Box  2562,  Houston, 
Texas.  i 

Synopsis:  The  Agreement  establishes 
a  facility  assignment  between  the  Port  I 

and  Fairway,  whereby  Fairway  will  I 

perform  firei^t  handling  services  at  the 
Port’s  Barbours  Cut  Transit  Shed  I 

Number  One  Section  B  (West  to  Pole  | 

Number  Seven),  for  loading  cargo  onto,  I 

or  unloading  cargo  fitim  railroad  cars  j 

and  motor  vehicles,  allocating  space  I 

within  the  facility  to  accommodate 
cargo  of  ships  assigned  to  berth  and  the 
facility  by  Port,  and  such  other 
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incidental  services  necessary  to 
expedite  the  movement  of  cargo 
between  ve^ls  and  land  carriers.  The 
term  of  the  Agreement  is  for  two  years. 

Agreement  No.:  224-200717. 

Title:  Port  of  Houston/Strachan 
Shipping  Company  Guaranty 
Assignment  Agreement 

Parties:  The  Port  of  Houston 
Authority  ("Port’T  Strachan  Shipping 
Company  (“Strachan”)- 

Fifing  Agent:  Martha  T.  Williams, 

Sta^  Counsel,  Port  of  Houston,  111  East 
Loop  North,  P.O.  Box  2562,  Houston, 
Texas. 

Synopsis:  The  Agreement  establishes 
a  facility  assignment  between  the  Port 
and  Strachan,  whereby  Strachan  will 
perform  freight  handling  services  at  the 
Port’s  Open  &  Shed  Areas  Number  24E 
through  26,  for  loading  cargo  onto,  or 
unloading  cargo  from  railroad  cars  and 
motor  vehicles,  allocating  space  within 
the  facility  to  accommodate  cargo  of 
ships  assigned  to  berth  and  the  facility 
by  Port,  and  such  other  incidental 
services  necessary  to  expedite  the 
movement  of  cargo  between  vessels  and 
land  carriers.  The  term  of  the  Agreement 
is  for  two  years. 

Agreement  No.:  224-200722. 

Title:  Port  of  Houston/Shippers 
Stevedoring  Company  Guarantee 
Assignment  Agreement. 

Parties:  The  Port  of  Houston 
Authority  (“Port”)  Shippers  Stevedoring 
Company  (“Shippers"). 

Fifing  Agent:  Martha  T.  Williams, 

Staff  Counsel,  Port  of  Houston,  111  East 
Loop  North,  P.O.  Box  2562,  Houston, 
Texas. 

Synopsis:  The  Agreement  establishes 
freight  handling  services  to  be 
performed  by  Shippers  at  the  Port’s 
Open  &  Shed  Areas  Number  31. 

Shippers  will  load  cargo  onto,  or  unload 
cargo  from  railroad  cars  and  motor 
vehicles,  allocate  space  within  the 
facility  to  accommodate  cargo  of  ships 
assigned  to  berth  and  the  facility  by 
Port,  and  such  other  incidental  services 
necessary  to  expedite  the  movement  of 
cargo  between  vessels  and  land  carriers. 
The  term  of  the  Agreement  is  for  two 
years. 

Agreement  No.:  224-200723. 

Title:  Port  of  Houston/Shippers 
Stevedoring  Company  Assessment 
Assignment  Agreement. 

Parties:  The  Port  of  Houston 
Authority  (“Port”)  Shippers  Stevedoring 
Company  (“Shippers”). 

Fifing  Agent:  Martha  T.  Williams, 

Staff  Counsel,  Port  of  Houston,  111  East 
Loop  North,  P.O.  Box  2562,  Houston, 
Texas. 

Synopsis:  'The  Agreement  establishes 
freight  handling  services  to  be 


performed  by  Shippers  at  the  Port’s 
Barbours  Cut  Transit  Sheds  Number 
Two  Section  A  (East).  Shippers  will 
load  cargo  onto,  or  imload  cargo  from 
railroad  cars  and  motmr  vehicles, 
allocate  space  within  the  facility  to 
accommodate  cargo  of  ships  assigned  to 
berth  and  the  facility  by  Port,  and  such 
other  incidental  services  necessary  to 
expedite  the  movement  of  cargo 
between  vessels  and  land  carriers.  The 
term  of  the  Agreement  is  for  two  years. 

Affvement  No.:  224-200724. 

Title:  Port  of  Houston/Fairway 
Terminal  Corporation  Guarantee 
Assignment  Agreement. 

Parties:  The  Port  of  Houston 
Authority  (“Port”)  Fairway  Terminal 
Corporation  (“Fairway”). 

Filing  Agent:  Martha  "r.  Williams, 

Staff  Counsel,  Port  of  Houston.  Ill  East 
Loop  North,  P.O.  Box  2562,  Houston, 
Texas. 

Synopsis:  ’The  Agreement  establishes 
freight  handling  services  to  be 
performed  by  Fairway  at  the  Port’s  Open 
&  Shed  Areas  Number  27  through  29,  for 
the  loading  of  cargo  onto,  or  the 
unloading  of  cargo  from  railroad  cars 
and  motor  vehicles,  to  allocate  space 
within  the  facility  to  accommodate 
cargo  of  ships  assigned  to  berth  and  the 
facility  by  Port,  and  such  other 
incidental  services  necessary  to 
expedite  the  movement  of  cargo 
between  vessels  and  land  carriers.  The 
term  of  the  Agreement  is  for  two  years. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated;  January  6, 1993. 

Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  93-584  Filed  1-11-93;  8:45  ami 
BILLING  CODE  6730-01-M 


Notice  of  Agreement(s)  RIed; 
Mississippi  Depertment  of  Economic 
and  Community  Development,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filipg  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  'The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 


should  consult  this  section  before 
communicating  vrith  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-200725. 

Title:  Mississippi  Department  of 
Economic  and  Community 
Development/Mississippi  State  Port 
Authority  at  Gulfport/I)ole  Fresh  Fruit 
Company  Lease  Agreement. 

Parties:  The  Mississippi  Department 
of  Economic  and  Community 
Development  (“MD  of  Econ.  &  Comm. 
Develop.”).  The  Mississippi  State  Port 
Authority  at  Gul^ort  (“MSPA”).  Dole 
Fresh  Fruit  Company  (“Dole”). 

Synopsis:  The  Agreement  provides  for 
Dole  to  lease  from  MD  of  Econ.  & 

Comm.  Develop,  and  MSPA  an  area  of 
approximately  2063  acres  at  the  Banana 
Terminal  located  at  the  North  Base  of 
East  Pier  and  Shed  No.  53  located  on 
East  Piw  for  the  purpose  of  operating  a 
cargo  terminal,  '^e  term  of  the  lease  is 
for  ten  years. 

A^eement  No.:  202-010776-073. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties:  American  President  Lines, 
Ltd.,  Kawasaki  Kisen  Kaisha,  Ltd.,  A.P. 
Moller-Maersk  Line,  Mitsui  O.S.K. 
Lines.  Ltd.,  Neptune  Orient  Lines,  Ltd., 
Nippon  Yusen  Kaisha  Line,  Orient 
Overseas  Container  Line,  Ltd.,  Sea-Land 
Service,  Inc. 

Synopsis:  *rhe  proposed  amendment 
modifies  the  agreement  authority  te- 
permit  the  parties  to  agree  upon  the 
rates,  terms  and  conditions  of  their 
arrangements  with  non-Agreement 
transportation  providers  with  respect  to 
cargoes  originating  in  the  People’s 
Republic  of  China. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  6, 1993. 

Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  93-573  Filed  1-11-93;  8:45  am] 
BILUNQ  CODE  C730-01-M 


FEDERAL  RESERVE  SYSTEM 

The  Bank  of  Montreal,  BanknK>nt 
Financial  Corp.,  and  Harris  Bankcorp, 
Inc.;  Application  to  Engage  In 
Nonbanking  Activities 

The  Bank  of  Montreal,  Montreal, 
Quebec,  Canada,  Bankmont  Financial 
Corp.,  New  York,  New  York,  and  Harris 
Bankcorp,  Inc.,  Chicago,  Illinois 
(collectively.  Applicants),  have  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  §  225.23(a)(3) 
of  the  Bo^’s  Regulation  Y  (12  CFR 
225.23(a)(3))  to  engage  de  novo  through 
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a  wholly  owned  subsidiary,  Harris 
Futures  Corporation,  Chicago,  Illinois 
(Company),  a  futures  commission 
merchant  registered  under  the 
Commodity  Exchange  Act  (7  U.S.C.  §  1 
et  seq.),  in  clearing  only,  and  in  clearing 
and  executing,  as  agent  for  institutional 
customers,  including  managed 
commodity  pools,  futures  contracts  and 
options  on  futures  contracts  in  the 
following  commodities  on  the  following 
exchanges:  No.  2  Heating  Oil  and  Light 
Sweet  Crude  Oil  on  the  New  York 
Mercantile  Exchange;  Corn,  Wheat  and 
Soybeans  on  the  Chicago  Board  of 
Trade;  and  Live  Cattle,  Feeder  Cattle 
and  Live  Hogs  on  the  Chicago 
Mercantile  Exchange.  Applicants 
propose  to  conduct  these  activities 
throughout  the  United  States  and  the 
world. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  “closely  related  to  banking” 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (DC  Cir. 
1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  Federal  Register  806 
(1984). 

Applicants  believe  that  the  proposed 
activities  are  closely  related  to  banking 
or  managing  or  controlling  banks.  The 
Board  has  previously  approved,  by 
regulation  and  order,  acting  as  a  futures 


commission  merchant  in  the  execution 
and  clearance  on  major  commodity 
exchanges  of  futures  contracts  and 
options  on  futures  contracts  in  financial 
commodities,  such  as  gold  and  silver 
bullion  and  coins,  foreign  exchange, 
government  securities,  certificates  of 
deposit  and  money  market  instruments 
that  banks  may  buy  aqd  sell  for  their 
own  accounts,  and  stock  and  bond 
indices,  as  well  as  providing  related 
investment  advice.  See  12  CFR 
225.25(b)(18),  (19);  Bepublic  New  York 
Corporation.  63  Federal  Reserve 
Bulletin  951  (1977);  The  Sanwa  Bank, 
Limited,  74  Federal  Reserve  Bulletin  578 
(1988);  The  Long-Term  Credit  Bank  of 
Japan,  Limited.  74  Federal  Reserve 
Bulletin  573  (1988).  The  Board  has  also 
previously  approved,  by  order,  the 
provision  of  investment  advice  with 
respect  to  trading  futures  and  options  on 
futures  in  non-financial  commodities, 
such  as  agricultural  and  energy 
commodities.  See  Swiss  Bank 
Corporation,  77  Federal  Reserve 
Bulletin  126  (1991). 

The  Board  has  not  previously 
approved  the  proposed  activities  with 
respect  to  futures  and  options  on  futures 
in  non-financial  commodities. 

Applicants  assert  that  the  proposed 
activities  are  essentially  identical  to  the 
those  activities  previously  approved  by 
the  Board.  In  this  regard.  Applicants 
believe  that  the  execution  and  clearance 
of  futures  and  options  on  futures  in 
financial  and  non-financial 
commodities  is  functionally 
indistinguishable.  Furthermore, 
Applicants  state  that  the  volatility  of 
non-financial  futures  and  options  is  no 
greater  than  that  for  financial  futures 
and  options.  Applicants  also  believe 
that  Company’s  extensive  experience  in 
trading  futures  and  options  on  futures  in 
financial  commodities  makes  it 
particularly  well  suited  to  engage  in  the 
proposed  activities  in  non-financial 
commodities. 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicants  believe  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  competition. 
Applicants  also  believe  that  approval  of 
this  application  will  allow  Company  to 
provide  a  wider  range  of  services  and 
added  convenience  to  its  customers,  and 


to  offer  its  customers  securities  not 
otherwise  available  for  purchase  in  the 
United  States.  Applicants  believe  tliat 
the  proposed  activities  will  not  result  in 
any  unsound  banking  practices  or  other 
adverse  effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  stjmdards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 

Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 

DC  20551,  not  later  than  February  10, 
1993.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of.Chicago. 

Board  of  Governors  of  the  Federal  Reser\’e 
System,  January  6, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-634  Filed  1-11-93;  8;45  am) 
BILL'NG  CODE  621(M)1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Ambulatory  and  Hospital  Care 
Statistics:  Meeting 

Pursuant  to  Public  Law  92—463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting. 

Name:  NCVHS  Subcommittee  on 
Ambulatory  and  Hospital  Care 
Statistics. 

Time  and  Date:  9:30  a.m.-5  p.m., 
January  28, 1993. 
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Place:  Room  5051,  Cohen  Building. 
330  Independence  Avenue.  SW., 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will 
consider  responses  to  its  proposed 
revision  of  the  Uniform  Hospital 
Discharge  Data  Set  (UHDDS),  review  the 
status  of  the  Interagency  Task  Force  on 
the  UHDDS,  and  consider  other  issues 
included  in  its  charge. 

Contact  Person  for  More  Information: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Gail  F.  Fisher,  Ph.D., 
Executive  Secretary,  NCVHS,  NCHS, 
room  1100,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  Maryland 
20782,  telephone  301/436-7050. 

Dated:  January'  6, 1993. 

Robert  L.  Foster, 

Assistant  Director.  Office  of  Program  Support. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  93-586  Filed  1-11-93;  8:45  ami 
BtLUNG  CODE  4160-1»-M 


National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Medical  Classification  Systems: 

Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting. 

Name:  NCVHS  Subcommittee  on 
Medical  Classification  Systems. 

Time  and  date:  9  a.m.-5  p.m.,  January 
27, 1993. 

Place:  Room  703A-729A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will  hold 
a  morning  working  session  to  review  the 
feasibility  of  a  single  procedure 
classification  system.  The  afternoon 
session  will  include  briefings  on  the 
International  Classification  of 
Impairments,  Disabilities,  and 
Handicaps  (IQDH)  and  a  Health  Care 
Financing  Administration  project 
concerning  revisions  to  the  International 
Cla.ssification  of  Diseases  9th  Revision. 
Clinical  Modification  (ICD-9-CM)  V57 
codes  (care  involving  use  of 
rehabilitation  procedures). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Gail  F.  Fisher,  Ph.D., 
Executive  Secretary,  NCVHS,  NCHS, 
room  1100,  Presidential  Building,  6525 


Belcrest  Road,  Hyattsville,  Maryland 
20782,  telephone  301/436-7050. 

Dated:  January  6. 1993. 

Robert  L.  Foster, 

Assistant  Director.  Office  ofPro^m  Support. 
Centers  far  Disease  Control  and  Prevention 
(CDC). 

[FR  Doa  93-587  FUed  1-11-93;  8:45  am] 
BILUNO  CODE 


Food  and  Drug  Administration 
[Docket  No.  92D-0380] 

Draft  Guidance  to  Manufacturers  of  In 
Vitro  Analytical  Test  Systems  for 
Preparation  of  Premarket  Submissions 
Implementing  the  Clinical  Laboratory 
Improvement  Amendments  of  1988; 
AvaUabiilty 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  making 
available  for  public  comment  a  draft 
document  which  provides  guidance  to 
manufacturers  of  in  vitro  diagnostic 
devices  and  biologies  on  when  and  how 
to  obtain  complexity  categorizations  and 
FDA  clearance  of  quality  control  (QC) 
instructions  for  use  by  clinical 
laboratories  under  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988  (GLIA)  (Pub.  L.  100-578).  In 
addition,  as  set  forth  in  the  draft 
guidance  document,  FDA  is  announcing 
that  it  will  be  considering  QC  validation 
when  it  conducts  its  premarket  review 
of  new  in  vitro  diagnostic  products, 
effective  upon  issuance  of  a  final 
guidance. 

DATES:  Submit  written  comments  by 
March  15, 1,993. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
document  to  the  Division  of  Small 
Manufacturers  Assistance  (DSMA) 
(HFZ-220).  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^43-6597  or 
1-800-638-2041.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
document  and  received  comments  are 
available  for  public  examination  in  the 


Dockets  Managemrat  Branch  betweoa  9 
a.m.  and  4  pun.,  Monday  through 
Friday.  In  ^ditirm,  DSMA  will  mail  a 
copy  to  each  manufacturer  whose 
establishment  is  registered  with  FDA. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Ohrmundt,  Center  for  Devices  and 
Radiological  Health  (HFZ— 440),  Food 
and  Drug  Administration,  1390  Piccard 
Dr..  Rockville.  MD  20850,  301-427- 
1005. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  February 
28, 1992  (57  FR  7002),  the  Department 
of  Health  and  Human  Services  (DHHS) 
issued  the  laboratory  standards 
regulations  under  dlA.  These 
regulations  require  that  all  laboratories 
in  the  United  States  and  its  territories 
that  examine  human  specimens  meet 
specific  laboratory  standards  based  on 
the  complexity  of  tests  which  the 
laboratories  perform.  Among  these 
standards  is  one  for  QC  of  testing.  (See 
42  CFR  part  493,  subpart  K). 

In  resptonse  to  comments  on  the 
proposed  laboratory  standards 
regulations  of  May  21, 1990  (55  FR 
20896),  DHHS  integrated  FDA’s 
premarket  review  responsibilities  for  in 
vitro  diagnostic  devices  and  biologies 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  321- 
394)  and  the  Public  Health  Service  Act 
(the  PHS  Act)  (42  U.S.C  351)  into 
CLIA’s  regulatory  scheme  for 
laboratories  by  providing  that 
manufacturers  can  request  clearance  of 
validated  CJC  instructions  from  FDA  (57 
FR  7002  at  7057  and  7058).  If  the  QC 
instructions  are  cleared  by  FDA,  clinical 
laboratories  can  then  use  the 
manufacturer’s  QC  instructions  to 
satisfy  a  significant  portion  of  the  QC 
requirements  of  the  laboratory  standards 
rule  (42  CFR  493.1203).  (FDA  clearance 
is  signified  by  appearance  of  the 
statement  set  out  in  42  CFR  493.1201 
(CLIA  statement)  in  the  device  labeling). 
In  addition,  the  final  rule  provides  that 
FDA  will  be  making  the  complexity 
categorization  decisions  for  new  in  vitro 
diagnostic  products  (42  CFR  493.17(c)). 

II.  FDA  Implementation 

As  indicated  in  the  preamble  to  the 
final  laboratory  standards  regulation  (57 
FR  7002  at  7057  and  7058),  FDA  is 
administering  these  QC  review  and 
clearance  functiems  by  incorporating 
them  into  its  existing  premarket 
evaluation  processes  for  in  vitro 
diagnostic  devices  and  biologies.  In 
additiem,  for  new  products,  FDA  is 
announcing  that,  if  CLIA  clearance  is 
not  requested  by  the  manxifacturer  (see 
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section  UJV.  of  this  document),  the 
agency  will  he  conducting  a  QC  review 
as  part  of  its  review  of  premarket 
notification  sulnnissions  and  premarket 
approval  applications  (PMA’s)  for 
devices  under  sections  510(k)  (21  U.S.C 
360(k))  and  515  of  the  act  (21  U.S.C. 

3G0e)  and  its  review  of  product  license 
applications  (PLA)  under  section  351  of 
the  PHS  Act  (42  U.S.C.  262)  (hereinafter 
collectively  referred  to  as  premarket 
review).  In  brief,  the  draft  guidance 
identifies:  (1)  Generally,  what  products 
(devices  and  biologies)  will  be  subject  to 
QC  review  and  clearance,  (2)  the 
procedures  for  obtaining  a  CllA  QC 
review  and  clearance.  (3)  when  FDA 
will  otherwise  perform  a  QC  review,  (4) 
what  data  should  be  gathered  to 
adequately  validate  QC  and  how  those 
data  should  be  presented  to  the  agency, 
and  (5)  when  and  how  to  obtain  a 
complexity  categorization  or 
recategorization. 

A.  QC  Review 

1.  Products  subject  to  QC  review 

As  set  out  above  and  in  the  draft 
guidance,  FDA  will  be  conducting  QC 
reviews  as  part  of  its  premarket  review 
responsibilities  for  devices  and 
biologies. 

Accordingly.  FDA  has  determined 
that  it  will  not  conduct  QC  reviews  for 
those  in  vitro  diagnostic  devices  that  are 
exempt  from  section  510(k)  of  the  act  by 
a  regulation  under  section  510(g)  of  the 
act.  Further,  FDA  will  not  perform  a  QC 
review  for  "investigational”  products 
(i.e.,  devices  or  biologies  being 
distributed  under  the  research  or 
investigational  exemptions  in  21  CFR 
809.10(c),  the  investigational  device 
exemptions  in  21  CFR  part  812,  or  the 
investigational  new  drug  exemptions  in 
21  CFR  part  312)  until  a  full  premarket 
submission  is  submitted  under  the  act 
or  the  PHS  Act.  FDA  does  not  believe 
it  would  be  appropriate  to  review 
devices  under  CLIA  and  permit  a 
manufacturer  to  include  the  CLIA 
statement  in  its  labeling  when  FDA  has 
not  yet  determined  that  the  device  or 
biologic  is  safe  and  effective. 

In  addition,  because  the  purpose  of 
QC  is  to  monitor  an  assay  that  produces 
an  analytical  result  in  order  to  report  the 
result  as  valid.  FDA  has  determined  that 
it  would  make  little  sense  to  perform  QC 
reviews  for  products  (e.g.,  calibrators, 
controls,  or  accessories]  that  do  not  on 
their  own.  produce  an  analytical  result. 
Thus,  FDA  will  not  conduct  QC  reviews 
for  devices  or  biologies  that  do  not 
constitute  analytical  test  systems  as  that 
term  is  defined  in  the  draft  guidance. 


2.  CLIA  clearance 

Due  tb  restrictions  inherent  in  the 
mechanisms  being  employed  to  fund 
FDA’s  CLIA  QC  and  categorization 
functions,  it  is  necessary  for 
bookkeeping  purposes  for 
manufacturers  to  specifically  request  a 
CLIA  QC  clearance  in  their  submission 
to  FDA  if  they  want  to  place  the  CLIA 
statement  in  their  labeling.  Those 
manufacturers  that  do  not  specifically 
request  clearance  for  CLIA  purposes  in 
the  manner  specified  in  the  draft 
guidance  will  not  receive  CLIA 
clearance  and  cannot  include  the  CLIA 
statement  in  their  labeling  (even  if  FDA 
clears  or  approves  the  pr^uct  under  the 
act  or  approves  a  license  application  for 
the  product  under  the  PHS  Act).  To 
ensure  that  there  is  no  confusion.  FDA’s 
action  correspondence  will  be  revised  to 
reflect  these  new  factors. 

3.  QC  under  the  act  and  the  PHS  Act 

As  noted  above,  FDA  is  announcing 
that  it  will  conduct  a  QC  review  as  part 
of  its  premarket  review  for  all  new  in 
vitro  diagnostic  devices  or  biologies, 
even  when  manufacturers  or  sponsors 
do  not  request  CLIA  QC  clearance  in 
their  submissions  to  FDA.  This  policy 
will  be  effective  beginning  90  days  after 
the  guidance  document  is  issued  in  final 
form. 

This  action  is  consistent  with  the 
agency’s  recent  efforts  to  improve  the 
quality  of  the  device  premarket  review 
process.  FDA  therefore  believes  that  it  is 
appropriate  that  a  QC  validation 
assessment  occur  along  with  the 
performance  evaluation  for  the  purposes 
of  product  clearance,  approval,  or 
licensure.  Presently.  FDA’s  labeling 
regulations  require  that  manufacturers 
provide  information  in  the  labeling  on 
QC  procedures  and  materials  for  device 
users.  (See  21  CFR  parts  650,  801,  and 
809.)  Section  502(a)  and  (f)(1)  of  ^e  act 
(21  U.S.C  352(a]  and  (f)(1))  do  prohibit 
manufacturers  from  making 
unsubstantiated  performance  claims  for 
their  products  and  require  that 
manufacturers  provide  adequate 
directions  for  use.  (See  United  States  v. 
An  Article  of  Device  *  *  *  Toftness 
Radiation  Detector,  731  F.2d  1253  (7th 
Cir.  1984).)  Nevertheless,  FDA  has 
concluded  that  it  is  appropriate  to 
determine  the  validity  of  this  QC 
information  in  the  context  of  the 
device’s  performance  characteristics  as 
determined  by  the  manufacturer 
because  specific  performance 
characteristics  such  as  accuracy, 
precision,  specificity,  and  sensitivity 
have  a  direct  bearing  on  the  QC 
instructions  recommended.  FDA  has 
thus  determined  that  assessment  of  the 


adequacy  of  the  QC  instructions  and  the 
supporting  data  is  relevant  to  FDA’s 
evaluation  of  analytical  performance 
characteristics  claims  and.  thus,  should 
also  be  relevant  to  FDA’s  ultimate 
determination  concerning  substantial 
equivalence,  approval,  or  licensure. 

FDA  notes  that  the  submission  of 
deficient  QC  validation  data  or  the 
submission  of  QC  validation  data  that  is 
inconsistent  with  performance  claims 
thus  may  result  in  the  agency’s  failure 
to  approve  a  PMA  or  PLA  or  a  finding 
that  the  product  is  “not  substantially 
equivalent”  in  the  case  of  a  premarket 
notification  (510(k)),  as  well  as 
misbranded  under  section  502(a)  and 
(f)(1)  of  the  act. 

4.  QC  instructions  and  supporting  data 
'The  draft  guidance  also  sets  forth  the 
kinds  of  information  that  should  be 
included  in  QC  instructions  and  the 
kinds  of  data  that  are  appropriate  for 
validating  QC  instructions.  As  set  out  in 
the  document,  the  kinds  of  data  that 
FDA  will  look  for  will  vary  depending 
on  whether  the  product  has  already 
passed  through  one  of  FDA’s  clearance 
processes- or  whether  it  is  a  totally  new 
product  (i.e.,  a  product  that  has  never 
passed  through  any  clearance  or 
approval  process).  Generally,  however, 
QC  instructions  should  be  validated 
with  data  gathered  from  laboratories 
using  the  product  in  conjunction  with 
the  QC  instructions. 

In  addition,  the  draft  guidance 
explains  how  to  submit  the  data  to  FDA 
(e.g.,  PMA  or  PMA  supplement,  PLA  or 
PLA  amendment,  or  premarket 
notification  (510(k))),  and  how  to  format 
the  data. 

B.  Complexity 

Finally,  FDA  will  also  be  responsible 
for  complexity  categorization  and 
recategorization  assignments  for 
devices.  The  assignments  for  new 
devices  will  be  made  as  part  of  the 
premarket  review  processes.  Thus,  FDA 
will  not  assign  complexity 
categorizations  to  devices  being 
distributed  imder  eny  research  or 
investigational  exemptions  until  the 
manufriifturer  submits  the  appropriate 
premarket  submission  feu'  FDA 
clearance,  approval,  or  licensure.  (FDA 
notes  that,  by  operation  of  the  CLIA 
regulations,  all  products  being 
distributed  under  the  act’s  research  or 
investigational  exemptions  are 
automatically  tests  of  high  complexity 
(42  CFR  493.17).) 

With  respect  to  recategorizations, 
these  requests  need  not  be  submitted  as 
part  of  a  premarket  notification  (510(k)), 
PMA  or  PMA  supplement,  or  PLA  or 
PLA  amendment.  However,  as  is  set  out 
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in  the  CLIA  regulations  (42  CFR 
493.17(c)(4)),  such  requests  must  be 
based  on  new  information  (i.e., 
information  not  previously  submitted  to 
FDA  in  any  form),  and  can  be  submitted 
for  a  product  no  more  than  once  a  year. 

FDA  will  notify  manufacturers  of  the 
availability  of  the  final  guidance  by 
notice  in  the  Federal  Register.  This 
notice  will  also  indicate  when  FDA  will 
begin  receiving  premarket  submissions 
for  quality  control  validation 
assessment.  FDA  anticipates  that  this 
date  will  be  90  days  from  the  date  of  the 
publication  in  the  Federal  Register  of 
the  notice  of  availability  of  the  final 
guidance. 

Interested  persons  may,  on  or  before 
March  15, 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft  guidance 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  document  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  January  6, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  93-€35  Filed  1-11-93;  8:45  am) 
BILUNG  CODE  4160-01-F 


[Docket  No.  92N-0489] 

Taxol;  Environmental  Assessments 
and  Finding  of  No  Significant  Impact 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  has  received  environmental 
assessments  (EA’s)  and  issued  a  finding 
of  no  significant  impact  (FONSI) 
relating  to  the  approval  of  a  new  drug 
application  (NDA)  for  the  drug  product 
Taxol  (paclitaxel)  extracted  from  the 
Pacific  Yew  tree  (Toxus  brevifolia).  FDA 
is  publishing  this  notice  because 
Federal  regulations  require  this 
information  to  be  available  to  the  public 
for  inspection. 

ADDRESSES:  The  EA’s  and  the  FONSI 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  L.  Good,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration,  7500 


Standish  PI..  Rockville,  MD  20855,  301- 
295-8049. 

SUPPLEMENTARY  INFORMATION:  The 
National  Environmental  Policy  Act 
(NEPA)  requires  all  Federal  agencies  to 
“use  all  practicable  means  and 
measures,  including  financial  and 
technical  assistance,  in  a  manner 
calculated  to  foster  and  promote  the 
general  welfare,  to  create  and  maintain 
conditions  under  which  man  and  nature 
can  exist  in  productive  harmony,  and 
fulfill  the  social,  economic,  and  other 
requirements  of  present  and  futiure 
generations  of  Americans.”  (See  42 
U.S.C.  4331(a).)  Under  section  102  of 
the  NEPA.  all  Federal  agencies  must 
prepare  detailed  statements  assessing 
the  possible  environmental  impact  of, 
and  alternatives  to,  major  Federal 
actions  significantly  affecting  the 
environment,  and  such  statements  are  to 
be  made  available  to  the  public.  (See  42 
U.S.C.  4332,  21  CFR  25.41(b),  and  40 
CFR  1506.6.) 

FDA  implements  NEPA  through  its 
regulations  at  21  CFR  part  25.  Under 
those  regulations,  the  approval  of  an 
NDA  usually  constitutes  an  action  that 
ordinarily  requires  the  preparation  of  an 
EA.  (See  21  CFR  25.22(a)(14).) 

FDA  recently  approved  an  NDA 
pertaining  to  the  drug  product  Taxol 
(paclitaxel)  (NDA  20-262). 

The  agency  has  reviewed  the  EA’s 
submitted  for  the  NDA,  has  reviewed 
the  draft  Environmental  Impact 
Statement  (EIS)  prepared  by  the  U.S. 
Forest  Service,  in  cooperation  with  the 
U.S.  Bureau  of  Land  Management  and 
FDA,  for  the  imderlying  harvest  of  Taxol 
from  the  Pacific  Yew  tree  (Toxus 
brevifolia],  and  has  prepared  a  FONSI 
for  the  NDA.  This  notice  announces  that 
the  EA’s,  the  draft  EIS  for  the  harvesting 
of  Taxol  prepared  by  the  U.S.  Forest 
Service,  and  the  FONSI  for  this  human 
drug  product  may  been  seen  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  January  6, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-637  Filed  1-11-93;  8:45  am) 
BILUNG  CODE  4160-01-F 


Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 


also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA’s 
advisory  committees. 

MEETING:  'The  following  advisory 
committee  meeting  is  announced: 

Anti-infectivs  Drugs  Advisory 
Committee 

Date,  time,  and  place.  January  28, 

1993, 10  a.m..  Conference  rm.  E, 
Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  10  a.m.  to  11  a.m., 
unless  public  participation  does  not  last 
that  long;  closed  committee 
deliberations,  11  a.m.  to  5  p.m.;  Ermona 
B.  McGoodwin  or  Mary  Elizabeth 
Donahue,  Center  for  Drug  Evaluation 
and  Research  (HFD-9),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-5455. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
data  relating  to  the  safety  and 
effectiveness  of  marketed  and 
investigational  hiunan  drugs  for  use  in 
infectious  and  ophthalmic  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  21, 1993, 
and  submit  a  brief  statement  of  the 
general  natrire  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Closed  committee  deliberations.  'The 
committee  will  review  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  a  pending  investigational 
new  drug  application.  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information.  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions;  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
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long  unless  public  participatitHi  does 
not  last  that  long.  It  is  emj^sized, 
however,  that  the  1  hour  time  limit  for 
an  o]}en  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  healing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facibtate 
the  committee's  woiic. 

Public  hearings  are  subject  to  FDA’s 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA’s 
public  administrative  proce^ngs, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA’s  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  tlm 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  list^  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  TOm  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  rm. 
12A-16,  5600  Fishers  Lane,  Rockville, 
MD  20857,  approximately  15  working 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page.  The  transcript  may  be 
viewed  at  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion 
of  the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 


The  Commissioner,  with  the 
concurrex»  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  'The  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  app.  2, 10(d)).  permits  su^ 
closed  advisory  committee  meetings  in 
certain  circumstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privil^ed  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatwy  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  propos^ 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended:  and,  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
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matters  that  do  not  independently 
justi^  closing. 

This  notice  is  issued  imder  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Conunittee  Act  (5  U.S.C.  app.  2).  and 
FDA’s  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  January  6, 1993. 

David  A.  Kessler, 

Commissioner  of  Food  and  Drags. 

(FR  Doc.  93-638  Filed  1-11-93;  8:45  ami 
BH.L1NQ  CODE  41W-0t-F 


Memorandum  of  Undaratanding  on 
Screening  Testa  for  Animal  Dnu^ 
Residues  in  Milk  Between  the  Food 
and  Drug  Administration  and  the 
Association  of  Officiai  Analytical 
Chemists  Research  Institute 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  under  which  it 
will  work  with  test  kit  manufacturers 
and  an  independent,  scientifically 
recognized  organization/laboratory  to 
evaluate  milk  test  kits  intended  to 
analyze  animal  drug  residues  in  milk. 
While  FDA  will  enter  into  other 
arrangements  to  evaluate  milk  test  kits, 
this  announcement  is  to  advise  of  the 
signing  of  an  MOU  between  FDA  and 
the  Association  of  Official  Analytical 
Chemists  (AOAC)  Research  Institute 
(the  Institute).  Test  kits  that  are 
evaluated  by  the  Institute  and  accepted 
by  FDA  will  be  rectnnmended  by  FDA 
for  use  in  milk  monitoring  programs 
performed  under  the  provisions  of  the 
Pasteurized  Milk  Ordinance  (PMO).  In 
addition,  test  kits  recommended  for  use 
by  the  kit- manufacturer  on  milk  from 
the  individual  cow  will  also  be 
evaluated  under  this  program.  Kits  that 
are  acceptable  to  FDA  will  be  available 
for  use  by  veterinarians  and  milk 
producers  to  monitor  milk^m 
individual  cows. 

DATES:  The  agreement  became  elective 
October  22, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norris  E.  Alderson,  Food  and  Drug 
Administration,  Center  for  Veterinary 
Medicine  (HFV-500).  7500  Standish  PI., 
Rockville.  MD  20855,  301-295-8702. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
that  appeared  in  the  Federal  Register  of 
December  13, 1990  (55  FR  51339),  in 
which  FDA  asked  for  information  on 
commercially  available  screening  tests 
that  can  be  used  to  detect  animal  drug 
residues  in  milk,  and  announced  its 
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intention  to  conduct  a  limited 
evaluation  of  such  tests.  Eleven  test  kit 
manufacturers  responded  to  that  notice, 
and  the  agency  selected 
chloramphenicol  as  the  first  drug  to 
evaluate  available  tests.  The  laboratory 
work,  which  was  conducted  entirely  by 
FDA  chemists  in  the  Center  for 
Veterinary  Medicine’s  Office  of  Science, 
has  been  completed  and  a  final  report 
describing  the  results  of  this  initial 
evaluation  is  being  prepared. 

The  need  for  reliaole  animal  drug 
residue  test  kits  to  screen  milk  for 
animal  drug  residues  in  State  and 
Federal  milk  monitoring  programs  is 
recognized  by  regulatory  agencies  and 
the  milk  industry.  At  the  1991  National 
Conference  on  Interstate  Milk 
Shipments  (NCIMS),  the  Conference 
approved  a  number  of  changes  in  the 
PMO,  the  ordinance  which  specifies 
safety  standards  and  requirements  for  ^ 
milk  including  specific  provisions  for 
the  monitoring  of  milk  for  animal  drug 
residues.  One  of  these  changes  required 
that  the  milk  industry  begin,  on  January 
1, 1992,  to  screen  each  bulk  milk  pickup 
tanker  for  beta  lactam  residues  prior  to 
processing.  In  addition,  under  the 
change  in  the  PMO,  beginning  July  1, 
1992,  State  milk  officials  were  required 
to  audit  the  industry  monitoring 
program  by  conducting  their  own 
monitoring;  implementation  of  this 
requirement  is  still  ongoing.  The  PMO 
changes  provided  that,  following  an 
interim  period,  only  test  kits  that  were 
evaluated  by  the  AOAC  and/or  accepted 
by  FDA  could  be  used  in  the  monitoring 
programs.  The  PMO  also  permits  FDA  to 
require  monitoring  for  additional  drug 
residues  when  it  determines  additional 
testing  is  needed. 

FDA  determined  that  the  PMO 
changes  could  not  be  implemented 
expeditiously  under  the  program 
announced  in  the  December  13, 1990, 
Federal  Register  notice.  Therefore,  FDA 
decided  to  set  aside  that  program  and 
enter  into  an  MOU  with  the  Institute. 

On  October  22, 1992,  FDA  executed 
an  MOU  with  the  Institute,  a  subsidiary 
of  AOAC  International,  which  provides 
for  FDA  evaluation  of  animal  drug  milk 
test  kits  submitted  to  the  Institute  for 
review  under  the  Institute’s 
performance  testing  program.  Under  its 
program,  the  Institute  will  prescribe 
specific  studies  to  be  conducted  and 
submitted  by  test  kit  manufacturers.  The 
Institute  will  evaluate  the  submitted 
study  results,  and  it  will  design,  arrange 
for  the  conduct  of,  and  evaluate 
additional  testing  by  an  independent 
laboratory  in  order  to  verify  the  data 
provided  by  kit  manufacturers.  Under 
the  MOU,  the  Institute  will  provide  the 
data  from  the  kit  manufacturer  and 


laboratory  testing  to  FDA.  An  FDA 
scientist  will  evaluate  the  data  to 
determine  whether  the  test  kit  is 
acceptable  to  the  agency.  Such  kits  will 
be  recommended  by  the  agency  for  use 
in  PMO  monitoring  programs. 

While  the  agency  nas  entered  into  this 
MOU  with  the  Institute,  the  agency  is 
not  precluded  from  entering  into  other 
arrangements  for  FDA  evaluation  of 
milk  test  kits.  For  example,  test  kit 
manufacturers  may  submit  the 
appropriate  data  directly  to  FDA  for 
evaluation.  Test  kit  manufacturers  are 
not  required  to  submit  their  test  kits  to 
the  Institute  as  a  prerequisite  for  FDA’s 
evaluation  of  the  kits. 

In  accordance  with  21  CFR  20.108(c), 
which  states  that  all  written  agreements 
and  memoranda  of  understanding 
between  FDA  and  others  shall  be 
published  in  the  Federal  Register,  the 
agency  is  publishing  notice  of  this 
memorandum  of  understanding. 

Dated:  December  23, 1992. 

Gary  Dykstra, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

Memorandum  of  Understanding  Between  the 
AOAC  Research  Institute  and  the  U.S. 
Department  of  Health  and  Human  Services, 
Food  and  Drug  Administration,  Center  for 
Veterinary  M^icine 

/.  Purpose 

The  purpose  of  this  memorandum  of 
understanding  (MOU)  is  to  provide  for 
cooperation  between  the  AOAC  Research 
Institute  (Institute)  and  the  Center  for 
Veterinary  Medicine  (CVM),  Food  and  Drug 
Administration  (FDA)  in  evaluating  test  kits 
for  detecting  animal  drug  residues  in  milk. 
Test  kits  provide  the  means  for  State  and 
federal  regulatory  agencies  and  milk 
processors  to  screen  economically  and 
efficiently  large  quantities  of  milk  for  a  wide 
range  of  drug  residues.  In  addition,  the  use 
of  test  kits  by  the  veterinarian  or  milk 
producer  provides  the  means  to  preclude 
unsafe  milk  from  the  individual  treated  cow 
from  entering  the  food  chain.  However,  if  the 
use  of  these  test  kits  is  to  provide  credible 
results,  the  tests  must  perform  reliably  and 
accurately. 

The  cooperation  between  the  Institute  and 
CVM/FDA  specified  in  this  MOU  is  designed 
to  result  in  test  kits  that  are  evaluated  by  the 
Institute  and  acceptable  to  CVM/FDA.  These 
kits  that  are  acceptable  to  CVM/FDA  will 
then  be  recommended  by  CVM/FDA  to  the 
Milk  Safety  Branch,  Center  for  Food  Safety 
and  Applied  Nutrition  (CFSAN),  FDA,  for 
subsequent  recommendation  to  State 
regulatory  agencies  to  monitor  for  animal 
drug  residues  in  grade  A  milk  as  specified  in 
the  Pasteurized  Milk  Ordinance  (PMO). 
These  kits  will  also  be  recommended  for  use 
in  monitoring  programs  by  State  regulatory 
agencies  for  "manufacturing”  grade  milk.  In 
addition,  test  kits  intended  for  use  by  the  kit 
manufacturer  on  milk  from  the  individual 
cow  will  also  be  evaluated  under  this 


program.  Kits  that  are  acceptable  to  CVM/ 

FDA  will  be  available  for  use  by  veterinarians 
and  milk  producers  in  monitoring  milk  from 
individually  treated  cows. 

II.  Background 

FDA’s  responsibilities  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  include  the 
regulation  of  milk  shipped  in  interstate 
commerce.  FDA’s  milk  safety  program  was 
initiated  in  i  46  at  the  request  of  the 
Conference  of  State  and  Territorial  Health 
Officers.  Since  that  time,  that  organization 
has  evolved  into  the  National  Conference  on 
Interstate  Milk  Shipments  (NQMS).  The 
NQMS  is  a  voluntary  organization  directed 
and  controlled  by  the  member  States.  In 
order  for  the  milk  industry  to  ship  milk 
interstate,  the  State  where  the  milk  originates 
must  participate  in  this  conference  and  pass 
laws  or  regulations  which  enact  the 
provisions  of  the  PMO.  The  PMO  sets  out 
standards,  requirements  and  procedures  that 
must  be  followed  to  ensure  the  safety  of  milk. 
All  fifty  States  and  Puerto  Rico  have  chosen 
to  participate  in  the  PMO.  FDA  collaborates 
with  the  NQMS  to  provide  a  system  of 
regulation  in  the  milk  industry. 

The  PMO  includes  specific  provisions 
regarding  the  monitoring  of  milk  for  animal 
drug  residues.  The  PMO  requires  that  each 
dairy  farm  be  represented  in  a  sampling 
program  and  tested  for  drug  residues  at  least 
four  times  in  each  six  month  period.  These 
tests  are  conducted  by  the  States.  This  is  in 
addition  to  the  requirement  that  the  industry 
test  each  bulk  milk  tanker  of  milk  for  beta 
lactams  before  it  is  processed.  Positive  results 
from  these  tests  result  in  direct  regulatory 
action  by  the  State  against  the  farm  involved. 
FDA  coordinates  with  the  NQMS  on  the 
implementation  of  State  monitoring  programs 
for  other  drugs. 

The  PMO  also  provides  for  the  use  by  the 
States  of  “methods  which  have  been 
evaluated  by  AOAC  and/or  accepted  by 
FDA”  as  one  method  for  monitoring  milk  for 
animal  drug  residues.  In  this  regard  the  PMO 
provides  that  “FDA  shall  review  the  AOAC 
evaluation  for  each  test  kit  and  make  a 
determination  as  to  the  acceptability  of  the 
use  of  the  method  in  accordance  with  all 
applicable  sections  of  the  (PMO).”  A  similar 
arrangement  between  the  States  and  the 
United  States  Department  of  Agriculture 
prescribes  for  use  of  AOAC  evaluated  and/or 
FDA  accepted  methods  for  the  State 
monitoring  of  “manufacturing”  grade  milk. 

Since  the  PMO  specifies  that  ail  milk  test 
kits  must  be  accepted  by  FDA  before  use  in 
State  monitoring  programs,  the  Institute  and 
CVM/FDA  are  entering  into  this  MOU.  The 
Institute  recognizes,  as  does  CVM/FDA,  the 
importance  of  timely  evaluation  of  milk 
screening  tests.  This  timely  review  and  final 
acceptance  of  the  test  kits  by  FDA  is  the 
impetus  for  the  cooperation  described  in  this 
MOU.  This  cooperation  as  specified  in  this 
MOU  will  provide  for  CVM/FDA  to 
determine  whether  a  milk  test  kit  evaluated 
by  the  Institute  is  acceptable  to  FDA. 

The  AOAC  Research  Institute  is  a  non¬ 
profit  subsidiary  of  AOAC  International 
(AOAC).  The  Institute  has  recently 
announced  its  intention  to  evaluate  test  kits 
through  a  test  kit  performance  testing 
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program.  The  purpose  of  this  program  is  to 
provide  an  independent  third-party  review  of 
manufacturers*  performance  claims  for 
analytical  test  kits  including  those  intended 
to  detect  or  measure  animal  drug  residues  in 
milk.  This  MOU  applies  only  to  evaluation 
of  test  kits  for  analyzing  for  animal  drug 
residues  in  milk. 

As  for  test  kits,  AOAC  Research  Institute  is 
establishing  a  new  procedure  for  the 
evaluation  of  test  kits*  performance  that  is 
separate  from  the  official  AOAC  collaborative 
study  procedure.  AOAC  is  recognized 
internationally  as  the  organization  which 
provides  the  mechanism  for  the  collaborative 
study,  validation  and  publication  of  reliable, 
official  methods  of  analysis.  FDA  accepts  and 
utilizes  AOAC  methods  for  regulatory 
enforcement  as  specified  in  21  CFR  2.19.  The 
PMO  also  provides  for  the  use  of  official 
AOAC  methods  by  the  States  for  monitoring 
milk  for  animal  dmg  residues.  The  Institute’s 
test  kit  evaluation  program,  however,  will  not 
qualify  tests  as  AOAC  Official  Methods, 
rather  the  procedure  will  certify  the 
performance  characteristics  specified  by  the 
manufacturer  for  the  test  kit. 

Under  the  Institute’s  program, 
manufacturers  who  elei^  to  participate  in  the 
program  will  submit  data  to  the  Institute  to 
support  the  labeled  performance  claims  on 
the  specifrc  test  kit.  The  Institute  will  select 
expert  scientists  to  evaluate  those  data  to 
determine  whether  the  kit  meets  specific 
performance  criteria  for  the  intended  use. 
These  expert  scientists  will  be  selected 
worldwide  from  academia,  industry,  and 
government  based  on  the  scientist’s 
individual  recognition  in  the  scientifrc 
community  for  his/her  expertise  in  the 
specihc  area  of  science.  The  Institute  will 
also  select  independent  testing  laboratories  to 
conduct  tests  of  each  test  kit  and  provide  the 
results  to  the  expert  reviewers  for  evaluation. 
The  Institute  will  grant  a  “PERFORMANCE 
TESTED"  status  to  test  kits  it  determines 
meet  specific  performance  criteria. 

To  integrate  CVM/FDA  acceptance  of  test 
kits  as  specified  in  the  PMO  with  the 
Institute’s  evaluation  of  the  test  kits,  the 
Institute  will  provide  the  manufacturers’  data 
and  the  laboratory  testing  data  to  CVM/FDA 
scientists  for  evaluation.  In  addition,  the 
Institute  and  CVM/FDA  will  jointly  develop 
protocols  for  laboratory  testing  of  ffie  test 
kits.  The  Institute  will  advise  manufacturers 
of  the  results  of  the  evaluation. 

CVM/FDA  is  particularly  interested  in  the 
performance  of  those  kits  which  claim  to 
detect  animal  drug  residues  in  milk.  This 
MOU  provides  one  means  for  the  milk  test 
kits  to  be  evaluated  by  CVM/FDA  such  that 
they  could  be  recommended  to  the  states,  by 
the  Milk  Safety  Branch,  CFSAN/FDA,  for 
regulatory  purposes.  Test  kits  intended  by 
the  kit  manufacturer  to  detect  animal  drug 
residues  in  the  milk  of  individually  treated 
cows  which  are  evaluated  in  the  Institute’s 
program  and  accepted  by  CVM/FDA  will  be 
available  to  the  veterinarian  and  milk 
producer. 

III.  Substance  of  the  Agreement 

A.  AOAC  Research  Institute  agrees  to: 

1.  Ifrovide  data  submitted  to  the  Institute 
by  test  kit  manufacturers  and  data 


resulting  from  laboratory  testing  for 
CVM/FDA’s  evaluation  of  the  test  kit  to 
CVM/FDA  scientists. 

2.  Provide  for  CVM/FDA  partidpatiou  in 
the  development  of  test  protocols. 

3.  Ensure  that  laboratory  testing  is 
conducted  in  accordance  with  CVM/FDA 
accepted  protocols. 

4.  Coordinate  the  CVM/FDA  test  kit 
evaluations  with  the  evaluations  of  the 
Institute  expert  scientists. 

5.  Provide  for  CVM/FDA  participation  in 
meetings  convened  of  Institute  expert 
scientists. 

6.  Advise  test  kit  manufacturers  of  the 
progress  and  results  of  the  CVM/FDA 
evaluation. 

B.  The  CVM/FDA  agrees  to: 

1.  Appoint  a  scientist  to  represent  FDA  for 
each  announced  Institute  test  kit  review 
under  the  AOAC  Research  Institute  Test 
Kit  Performance  Testing  Program.  This 
scientist  will  represent  the  Agency  in  all 
discussions  with  the  Institute  regarding 
test  kits  for  specific  drug(s).  In  addition, 
this  scientist  will  be  supported  by  other 
Agency  scientists  in  the  review  of  data 
and  for  the  development  of  protocols  for 
the  evaluation  of  test  kits  for  monitoring 
drug  residues  in  milk  submitted  to  the 
AOAC  Research  Institute.  FDA  scientists 
will  perform  their  reviews  as  part  of  their 
normal  duties  at  their  FDA  work 
locations. 

2.  Provide  the  Institute  with  parameters 
and  criteria  necessary  to  CVM/FDA  in 
the  evaluation  of  test  kits  for  monitoring 
drug  residues  in  milk. 

3.  If  requested  by  the  Institute  to  provide 
incurred  drug  residues  in  milk  or 
chemical  analysis  of  milk  test  samples  to 
be  used  for  laboratory  testing  of  test  kits 
by  AOAC  Research  Institute,  a  minimum 
of  ninety  days  notice  shall  be  required 
for  CVM/FDA  to  provide  such  samples. 
The  request  for  incurred  drug  reside 
samples  in  milk  must  include  the  date 
required,  levels  of  residue  in  the  milk  as 
outlined  in  the  protocol,  number  of 
samples  of  each  level,  and  any  other 
information  which  may  be  a  part  of  the 
protocol. 

4.  If  the  label  claims  of  a  test  kit  are  such 
that  the  test  kit  is  not  intended  to  meet 
CVM/FDA  levels  of  residue  concern, 
then  CVM/FDA  would  decline  to 
participate  in  the  review  and  evaluation 
of  that  test  kit.  Such  test  kits  evaluated 
by  the  Institute  would  not  be  subject  to 
CVM/FDA  review  under  this  MOU. 

5.  CVM/FDA  agrees  to  provide  to  AOAC 
Research  Institute: 

a.  "Memorandum  of  Initial  Review” 

This  memorandum  is  a  review  of  kit 
performance  claims  as  submitted  by  the 
manufocturer  and  is  not  a  review  of  any  data. 
This  review  is  to  review  what  the  test  is 
claimed  to  detect  and  that  it  does  so  at  the 
tolerance  or  safe  level  set  by  CVM/FDA  for 
drug  residues  in  milk.  Possible  responses  by 
CVM/FDA  include  “unqualified  acceptance,” 
“acceptance  contingent  on  changes  in 
labeling  reflecting  accuracy  of  information 
and  adequate  directions  for  use,” 

“acceptance  but  with  FDA  explaining 
limitations  to  the  expected  user  (States,  milk 


—  I 

processor,  veterinarian,  or  milk  producer),’’ 
and  “non-acceptance  by  CVM/FDA”  with 
reasons  provided, 
b.  “Memorandum  of  Acceptance” 

This  memorandum  would  follow  the 
complete  CVM/FDA  review  and  analysis  of 
the  application  package,  data  submission, 
and  Institute  testing.  Possible  responses 
could  be  those  in  5.a.  above  or  “Irased  on  the 
CVM/FDA  review  of  the  labeling,  directions 
for  use,  data  submitted  by  the  kit  sponsor, 
and  data  from  Institute  testing,  CVM/FDA 
recommends  the  test  kit  for  use  by  the  (States 
and  milk  processors)  for  monitoring  milk  for 
(name  of  drug).” 

C.  It  is  mutually  agreed  that: 

1.  This  agreement  is  limited  to  the 
evaluation  of  test  kits  intended  to  detect 
animal  drug  residues  in  milk. 

2.  CVM/FDA  does  not  take  any  position  on 
any  aspect  of  the  Institute’s  program.  The 
Institute  decisions  regarding  its  program 
are  independent  decisions  without  CVM/ 

FDA  involvement. 

3.  CVM/FDA  is  not  bound  by  any  position 
the  Institute  may  take  as  a  result  of  the 
Institute’s  evaluation  of  a  test  kit.  CVM/ 

FDA  decisions  are  independent 
decisions  with  the  information  provided 
by  the  Institute  as  specified  in  this  MOU 
being  considered. 

4.  The  Institute  is  not  bound  by  any 
position  CVM/FDA  may  take  as  a  result 
of  CVM/FDA’s  evaluation  of  a  test  kit. 

The  Institute’s  decisions  are  independent 
with  the  CVM/FDA  input  being 
considered  as  specified  in  this  MOU. 

5.  The  Institute’s  granting  a  test  kit  a 
“PERFORMANCE  TESTED”  status 
reflects  only  the  Institute’s  acceptance  of 
the  kit.  CVM/FDA’s  acceptance  of  a  test 
kit  is  separate  and  apart  from  the 
“PERFORMANCE  TESTED”  status 
granted  by  the  Institute. 

6.  Either  party  on  their  own  initiative  may 
conduct  additional  research  as  it  deems 
appropriate  on  drug  residue  test  kits  for 
milk.  Following  a  determination  that  a 
drug  residue  test  kit  for  drug  residues  in 
milk  is  not  performing  in  an  acceptable 
manner  or  if  changes  are  needed  in 
labeling,  such  will  be  communicated  to 
the  other  party  for  any  action  it  deems 
appropriate.  CVM/FDA,  on  its  own,  may 
t^e  any  action  deemed  appropriate  as  to 
the  status  of  any  test  kit  claimed  to 
detect  drug  residues  in  milk. 

IV.  Names  and  Addresses  of  Participating 
Agencies 

A.  AOAC  Research  Institute,  2200  Wilson 
Blvd.,  Suite  400,  Arlington,  VA  22201- 
3301. 

B.  Center  for  Veterinary  Medicine,  Food  and 
Drug  Administration,  7500  Standish  PL, 

Rockville,  MD  20855. 

V.  Liaison  Officers 

A.  Liaison  Officer  for  AOAC  Research 
Institute:  Mr.  Scott  G.  Coates,  Manager, 

AOAC  Research  Institute,  2200  Wilson 
Blvd.,  Suite  400,  Arlington,  VA  22201- 
3301.  Phone:  703-522-2529. 

B.  Liaison  Officer  for  Center  for  Veterinary 
Medicine:  Dr.  Joseph  A.  Settepani,  Center 
for  Veterinary  Medicine,  Food  &  £)rug 
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Administration,  Agriculhiral  Research 
Center,  Beltsviile,  MD  20705.  Phone:  301- 
504-8500. 

VI.  Period  of  Agreement 
This  agreement  beaunes  e^ctive  upon 
acceptance  by  both  parties  and  will  continue 
indefinitely.  It  may  be  modified  by  mutual 
written  consent  at  any  time.  It  may  be 
terminated  by  either  party  upon  a  30-day 
advance  written  notice  to  the  other  party  at 
the  address  listed  in  Section  IV. 

Approved  and  Accepted  fm  the  AOAC 
Research  Institute 
By;  Scott  G.  Coates. 

Title:  Manager  AOAC  Research  Institute. 
Date:  October  22, 1992. 

Approved  and  Accepted  for  the  Food  and 
Drug  Administration 
By:  Ronald  G.  Chesemore, 

Title:  Associate  Commissioner  for  Regulatory 
Affairs. 

Date;  October  22, 1992. 

|FR  Doc  93-554  Filed  1-11-93;  8:45  am) 
BILUNG  COOE  41Sfr-01-F 


(Docket  No.  92N-0422] 

Raju  Vegesna;  Proposal  to  Debar; 
Opportunity  for  a  Hearing 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
debar  Mr.  Raju  Vegesna  under  section 
306(a)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 

355a(a)).  FDA  bases  this  proposal  on  a 
finding  that  Mr.  Vegesna  was  convicted 
of  a  felony  under  F^eral  law  for 
conduct:  relating  to  the  development  or 
approval,  including  the  process  for 
development  or  approval,  of  a  drug 
product:  and  relating  to  the  regulation  of 
a  drug  product  under  the  act.  This 
notice  also  offers  an  opportunity  for  a 
hearing  on  the  proposal.  The  agency  is 
issuing  this  noticd  in  the  Federal 
Register  because  it  is  unable  to  serve 
notice  by  certified  mail  on  Mr.  Vegesna, 
a  fugitive  who  has  fled  to  India. 

OATES:  Written  requests  for  a  hearing  by 
February  11, 1993;  information  in 
support  of  the  hearing  request  due  by 
March  15, 1993. 

ADDRESSES:  Submit  written  requests  for 
a  hearing  and  supporting  information  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Chug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  L.  Foster,  Center  for  Drug 
Evaluation  and  Research  (HFT)-366), 
Food  and  Drug  Administration,  7500 
Standish  PL,  Rockville,  MD  20855,  301- 
295-8041. 


SUPPLEMENTARY  INFORMATION: 

I.  Conduct  Related  to  ConvictioD 

On  July  30, 1990,  the  United  States 
Distrirt  Court  for  the  District  of 
Maryland  accepted  Mr.  Vegesna’s  plea 
of  guilty  and  entered  judgment  against 
him  for  two  counts  of  Interstate  Travel 
in  Aid  of  Racketeering;  aiding  and 
abetting,  a  Federal  felony  offense  under 
18  U.S.C.  1952  and  18  U.S.C.  2.  The 
underl)ring  facts  supporting  these  felony 
convictions  are  as  follows: 

From  1985  to  1990,  Mr.  Vegesna  was 
the  President,  Chief  ^ecutive  Officer, 
and  a  major  stockholder  of  American 
Therapeutics,  Inc.  (ATI).  ATI,  a  generic 
drug  manufacturing  firm  in  New  York, 
r^ularly  submitted  drug  applications  to 
the  Division  of  Generic  Drugs  (DGD)  of 
FDA. 

IDGD  was  responsible  for  reviewing 
applications  submitted  by  generic  dimg 
manufacturers  seeking  FDA’s  approval 
to^arket  their  products  to  the  public. 
The  division  had  four  chemistry  review 
branches  that  reviewed  applications  to 
determine,  among  other  ^ngs,  whether 
the  manufacturing  procedures  and 
analytical  controls  described  in  the 
applications  were  adequate  to  assure  the 
identity,  strength,  quality,  and  purity  of 
drug  products  for  which  FDA  approval 
was  being  sought.  This  determination  is 
essential  for  product  approval  under  the 
act. 

During  the  time  that  Mr.  Vegesna  was 
the  President  of  ATI,  Mr.  Charles  Chang 
was  the  branch  chief  of  one  of  DQD’s 
chemistry  review  branches.  Mr.  Chang’s 
branch  had  reviewed  and  approved 
several  generic  drug  applications 
submitted  by  ATI.  At  this  time,  Mr. 
Vegesna  provided  Mr.  Chang  with 
various  imlawful  benefits. 

One  of  these  unlawful  benefits 
provided  to  Mr.  Chang  was  a  free  trip 
aroimd  the  world,  which  occurred 
during  the  summer  of  1987.  Mr.  Vegesna 
paid  for  Mr.  Chang’s  airfare  to  and  major 
expenses  in  such  places  as  Hong  Kong, 
Bangkok,  and  London. 

Mr.  Vegesna  also  purchased  furniture 
and  a  computer  for  Mr.  Chang  at  a  cost 
totaling  over  $9,000. 

In  return  for  these  benefits,  Mr. 

Chang,  who  supervised  the  review  of 
several  of  ATI’s  applications, 
unlawfully  advanced  and  protected 
ATI’s  interests  at  FDA.  Mr.  Chang 
assigned  ATI’s  drug  applications  in 
such  a  way  as  to  assure  their  prompt 
reviews,  and  he  provided  Mr.  Vegesna 
with  information  regarding  the  status  of 
ATI’s  applications  and  those  of  its 
competitors. 

On  February  27, 1990,  Mr.  Vegesna 
agreed  to  waive  indictment  and  to  plead 
guilty  to  a  criminal  information 


charging  him  with  two  counts  of 
interstate  travel  in  aid  of  radceteering; 
aiding  and  abetting,  in  violation  of  18 
U.S.C.  1952  and  18  U.S.C.  2. 

Qi  July  30, 1990,  the  United  States 
District  Cotirt  for  the  District  of 
Maryland  convicted  and  sentenced  Mr. 
Vegesna  for  these  offenses. 

n.  FDA's  Finding 

Section  306(a)(2)(A)  of  the  act  (21 
U.S.C.  335a(a)(2)(A))  requires  debarment 
of  an  individu^  if  ^A  finds  that  the 
individual  has  been  convicted  of  a 
felony  under  Federal  law  for  conduct 
relating  to  the  development  or  approval, 
including  the  process  for  development 
or  approval,  of  any  drug  product.  FDA 
finds  that  Mr.  Vegesna  was  convicted  of 
a  felony  under  F^eral  law  for  condiict 
relating  to  the  development  and 
approval  of  ATI’s  drug  products.  He  was 
convicted  of  a  felony  o^nse  under  18 
U.S.C.  1952  and  18  U.S.C.  2  for  causing 
travel  in  interstate  commerce  and  for 
causing  interstate  fecilities  to  ship 
furniture  with  the  intent  to  carry  on  the 
unlawful  activity  of  giving  \inlawful 
gratuities.  Mr.  Vegesna  gave  these 
gratuities  to  the  chemistry  review 
branch  chief  who  was  responsible  for 
reviewing  ATI’s  applications  to 
determine  whether  they  met  certain 
statutory  standards  for  approval. 

Section  306(a)(2)(B)  of  the  act  (21 
U.S.C.  335a(a)(2)(B))  requires  debarment 
of  an  individual  if  FDA  finds  that  the 
individual  has  been  convicted  of  a 
felony  under  Federal  law  for  conduct 
relating  to  the  regulation  of  any  drug 
product.  Mr.  Vegesna’s  convictions 
under  18  U.S.C.  1952  and  18  U.S.C.  2 
were  for  illegal  conduct  relating  to  the 
regulation  of  ATI’s  drug  products.  Mr, 
Vegesna,  the  President  of  ATT,  gave 
illegal  gratuities  to  Mr.  Charles  Chang, 
the  chemistry  review  branch  chief  who 
was  involved  in  the  regulation  of  ATI’s 
drug  products.  Under  section  306(1)(2) 
of  the  act  (21  U.S.Q  335a(l)(2)), 
debarment  is  mandatory  for  an 
individual  convicted  up  to  5  years  prior 
to  this  notice.  Section  306(c)(2)(A)(ii)  of 
the  act  (21  U.S.C.  335a(c)(2)(A)(u)) 
requires  that  Mr.  Vegesna’s  debarment 
be  permanent 

m.  Proposed  Action  and  Notice  of 
Opportunity  for  a  Hearing 

Based  on  the  findings  discussed 
above,  FDA  proposes  to  issue  an  order 
under  section  306(a)(2)(A)  and  (a)(2)(B) 
of  the  act,  permanently  debarring  Nfr. 
Vegesna  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application. 

m  accordance  with  section  306  of  the 
act  and  21  CFR  part  12,  Mr.  Vegesna  is 
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hereby  given  an  opportunity  for  a 
hearing  to  show  why  he  should  not  be 
debarred.  Although  FDA  ordinarily  uses 
certihed  letters  to  issue  proposals  to 
debar  with  notice  of  opportunity  for  a 
hearing,  this  document  is  being  issued 
in  the  Federal  Register  because  the 
agency  is  unable  to  serve  notice  on  Mr. 
Vegesna,  whose  whereabouts  are 
unknown. 

An  individual  who  decides  to  seek  a 
hearing  shall  file:  (1)  A  written  notice  of 
appearance  and  request  for  a  hearing  on 
or  before  February  11, 1993;  and  (2)  the 
information  relied  on  to  justify  a  hearing 
on  or  before  March  15, 1993.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  a  hearing, 
a  notice  of  appearance  and  request  for 
a  hearing,  information  and  analyses  to 
justify  a  hearing,  and  a  grant  or  denial 
of  a  hearing  are  contained  in  21  CFR 
part  12  and  section  306(i)  of  the  act  (21 
U.S.C.  335a(i)). 

The  failure  of  Mr.  Vegesna  to  file  a 
timely  written  notice  of  appearance  and 
request  for  a  hearing  constitutes  a 
waiver  of  any  right  to  an  opportunity  for 
a  hearing  concerning  his  debarment. 
Under  these  circumstances,  the  agency 
will  not  hold  a  hearing  and  will  issue 
the  debarment  order  as  proposed  in  this 
notice. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  information  and  factual  analyses  in 
the  request  for  a  hearing  that  there  is  no 
genuine  and  substantial  issue  of  fact 
which  precludes  the  order  of 
debarment,  the  Commissioner  of  Food 
and  Drugs  will  enter  summary  judgment 
against  the  person  who  requests  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

The  facts  underlying  Mr.  Vegesna’s 
convictions  are  not  at  issue  in  this 
proceeding.  The  only  material  issue  is 
whether  he  was  convicted  as  alleged  in 
this  notice  and,  if  so,  whether,  as  a 
matter  of  law,  this  conviction  mandates 
his  debarment. 

Mr.  Vegesna’s  request  for  a  hearing, 
including  any  information  or  factual 
analyses  relied  on  to  justify  a  hearing, 
must  be  identified  with  Docket  No. 
92N-0422  and  sent  to  the  Dockets 
Management  Branch  (address  above). 

All  submissions  pursuant  to  this  notice 
of  opportunity  for  a  hearing  are  to  be 
filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 


Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  306  (21  U.S.C.  335a))  and  under 
authority  delegated  to  the  Deputy 
Commissioner  for  Operations  (21  CFR 
5.20). 

Dated:  December  29, 1992. 

Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 

[FR  Doc.  93-636  Filed  1-11-93;  8:45  am) 
BIUJNQ  CODE  4160-01-f 

Health  Resources  and  Services 
Administration 

Rural  Health  Outreach  Grant  Program 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  PHS,  HHS. 
ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Office  of  Rural  Health 
Policy,  Health  Resources  and  Services 
Administration  (HRSA),  announces  that 
applications  are  being  accepted  for 
Rural  Health  Outreadh  Demonstration 
Grants  to  expand  or  enhance  the 
availability  of  essential  health  services 
in  rural  areas.  AwfU'ds  will  be  made 
firom  funds  appropriated  under  Public 
Law  102-394  (HHS  Appropriation  Act 
for  FY  1993).  Grants  for  these  projects 
are  authorized  under  section  301  of  the 
Public  Health  Service  Act. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  ai^s.  The  Rural  Health 
Outreach  program  is  related  to  the 
priority  areas  for  health  promotion, 
health  protection  and  preventive 
services.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
C)  or  Healthy  People  (Summary  Report: 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325 
(Telephone  (202)  783-3238). 

Funds  Available 

Approximately  $24.5  million  is 
available  for  the  Outreach  Grant 
program  in  FY  1993.  Of  this  amount, 
approximately  $21.5  million  is  for 
noncompeting  continuances  and  $3 
million  will  be  available  to  support  new 
one-term  outreach  grants.  With  these 
funds,  the  Office  of  Rural  Health  Policy 
expects  to  make  approximately  15  new 


awards  for  one  year.  The  start  date  for 
new  projects  will  be  September  30, 

1993. 

Individual  grant  awards  under  this 
notice  will  be  limited  to  a  total  amount 
of  $300,000  (direct  and  indirect  costs) 
per  year.  Applications  for  smaller 
amounts  are  strongly  encouraged.  It  is 
expected  that  the  average  grant  award 
will  be  approximately  $180,000  for  one 
year.  Applicants  may  propose  project 
periods  for  up  to  thrira  years.  However, 
applicants  are  advised  that  continued 
funding  of  grants  beyond  the  periods 
supported  under  this  announcement  is 
subject  to  appropriation  of  funds  and 
assessment  of  grantee  performance. 
DATES:  Applications  for  the  pro^am 
must  be  received  by  the  close  of 
business  on  May  1, 1993.  Applications 
must  be  received  by  the  Grants 
Management  Officer  at  the  address 
shown  below. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  received  on  or  before  the  deadline 
date;  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  must 
obtain  a  legible  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  in  lieu  of  a  postmark.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Late  applications  will  be  returned  to  the 
sender. 

ADDRESS:  Requests  for  grant  application 
kits  and  additional  information 
regarding  business  or  fiscal  issues 
should  be  directed  to:  Opal  McCarthy, 
Grants  Management  Office,  Bureau  of 
Primary  Health  Care,  12100  Parklawn 
Drive,  Rockville,  Maryland  20857,  (301) 
443-5414.  The  standard  application 
form  and  general  instructions  for 
completing  applications  (Form  PHS- 
5161-1,  0MB  0937-0189)  have  been 
approved  by  the  Office  of  Management 
and  Budget 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  technical  or  programmatic 
information  on  this  announcement 
should  be  directed  to  Glenda  Koby, 
Office  of  Rural  Health  Policy,  room  9- 
05,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-0835. 

SUPPLEMENTARY  INFORMATION: 

Program  Objectives 
The  purpose  of  the  program  is  to 
support  projects  that  demonstrate  new 
and  innovative  models  of  outreach  and 
health  care  services  delivery  in  rural 
areas  that  lack  basic  health  services. 
Grants  will  be  awarded  either  for  the 
direct  provision  of  health  services  to 
rural  populations,  especially  for  those 
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who  are  not  currently  receiving  them,  or 
to  enhance  access  to  and  utilization  of 
existing  available  services. 

Applicants  may  propose  protects  to 
address  the  needs  of  a  wide  range  of 
rural  population  groups  including  the 
poor,  the  elderly,  the  disabled,  pregnant 
women,  infants,  adolescents,  rural 
minority  populations,  and  rural 
populations  with  special  health  care 
needs.  Projects  should  be  responsive  to 
the  special  cultural  and  linguistic  needs 
of  specific  populations.  The  following 
areas  are  of  special  interest. 

Applications  in  these  areas  are 
particularly  encouraged. 

1.  Projects  to  provide  ambulatory 
health  and/or  mental  health  or 
substance  abuse  services  in  Health 
Professions  Shortage  Areas  and  in 
frontier  areas. 

2.  Projects  to  provide,  enhance  or 
revitalize  emergency  medical  services  in 
rural  areas. 

3.  Projects  to  reduce  high  rates  of 
infant  mortality  in  rural  areas. 

4.  Projects  designed  to  reduce  high 
rates  of  suicide  and  depression  among 
rural  adolescents  through  the  provision 
of  mental,  social,  educational  and 
related  services. 

5.  Projects  to  enhance  the  health  and 
safety  of  farmers,  farm  families,  and 
migrant  and  seasonal  farm  workers 
through  direct  services. 

A  central  goal  of  the  demonstration 
program  is  to  develop  new  and 
innovative  models  for  more  effective 
integration  and  coordination  of  health 
services  in  rural  areas.  It  is  hoped  that 
some  of  these  models  will  prove 
significant  to  solving  iwal  health 
problems  in  States,  regions  of  the 
country,  or  throughout  the  country.  In 
order  to  better  integrate  the  provision  of 
health  services  in  rxiral  areas, 
participation  in  the  program  requires 
the  formation  of  consortium 
arrangements  among  three  or  more 
separate  and  distinct  entities  to  carry  ' 
out  the  demonstrations.  A  consortium 
must  be  composed  of  three  or  more 
existing  health  care  providers,  or  a 
combination  of  three  or  more  health 
care  and  social  service  providers. 
Individual  members  of  a  consortium 
might  include  such  entities  as  hospitals, 
public  health  agencies,  home  health 
providers,  mental  health  centers, 
substance  abuse  service  providers,  rural 
health  clinics,  social  service  agencies, 
health  profession  schools,  emergency 
service  providers,  community  and 
migrant  health  centers,  etc.  Strong 
consortium  arrangements  are  required 
in  which  the  roles  and  responsibilities 
of  each  member  organization  are  clearly 
defined,  where  eac^  member 
contributes  significantly  to  the  goals  of 


the  project,  and  where  there  is  a  strong 
management  plan  for  operating  the 
consortium. 

The  HRSA  is  particularly  interested  in 
consortia  involving  primary  care 
providers  and  public  health 
organizations. 

Eligible  Applicants 

All  public  and  private  entities,  both 
nonprofit  and  for-profit  may  participate 
as  members  of  a  consortium 
arrangement  as  described  above. 
However,  a  grant  award  will  be  made  to 
only  one  entity  in  a  consortium.  The 
grant  recipient  must  be  a  nonprofit  or 
public  entity  which  meets  one  of  the 
three  requirements  stated  below. 

(1)  The  applicant  is  located  outside  of 
a  Metropolitan  Statistical  Area  as 
defined  by  the  Office  of  Management 
and  Budget.  A  list  of  the  cities  and 
counties  that  are  designated  as  being 
within  a  Metropolitan  Statistical  Area 
will  be  included  with  the  application 
kit. 

(2)  The  applicant  is  located  in  a  rural 
census  tract  of  one  of  the  cormties  listed 
in  Appendix  I  to  this  announcement. 
Although  each  of  these  counties  is  a 
Metropolitan  Statistical  Area,  or  part  of 
one.  large  parts  of  the  counties  are  rural. 
Organizations  located  in  these  rural 
areas  are  eligible  for  the  program.  Rural 
portions  of  these  counties  have  been 
identified  by  census  tract  since  this  is 
the  only  way  we  have  found  to  clearly 
differentiate  them  from  urban  areas  in 
the  large  counties.  Appendix  I  provides 
a  list  of  these  census  tracts  for  each 
county.  Appendix  n  includes  the 
telephone  numbers  for  regional  offices 
of  the  Census  Bureau.  Applicants  may 
call  these  offices  to  determine  the 
census  tract  in  which  they  are  located. 

(3)  The  applicant  is  an  organization 
that  is  constituted  exclusively  to 
provide  services  to  migrant  and  seasonal 
farmworkers  in  rural  areas  and  is 
supp<Hled  under  section  329  of  the 
Public  Health  Service  Act  These 
organizations  are  eligible  regardless  of 
the  urban  or  rural  location  of  their 
administrative  headquarters. 

Applications  from  organizations  that 
do  not  meet  one  of  the  three 
requirements  described  above  will  not 
be  reviewed. 

Review  Consideration 

Grant  applications  will  be  evaluated 
on  the  basis  of  the  following  criteria: 

(1)  The  extent  to  which  the  applicant 
has  proposed  a  new  and  irmovative 
approach  to  health  care  in  the  rural  area. 

(2)  The  extent  to  which  the  applicant 
has  justified  and  documented  and 
need(s)  for  the  project  and  developed 


measurable  goals  and  objectives  for 
meeting  the  need(s). 

(3)  The  extent  to  which  the  applicant 
has  clearly  defined  the  roles  and 
responsibilities  for  eadr  member  of  the 
consortium  and  developed  a  workable 
plan  for  managing  the  consortium’s 
activities. 

(4)  The  reasonableness  of  the  budget 
proposed  for  the  project. 

(5)  The  extent  to  which  the  proposed 
project  would  be  capable  of  replication 
in  rural  areas  with  similar  needs  and 
characteristics. 

(6)  The  level  of  local  commitment  and 
involvement  with  the  project,  including 
the  extent  of  cost  participation  by  the 
applicant  and/w  other  organizations, 
and  the  extent  to  which  the  project  will 
contribute  to  enhemcing  the  local 
economy. 

(7)  Hie  feasibility  of  plans  to  continue 
the  project  after  federal  grant  support  is 
completed. 

(8)  The  strength  of  the  project 
evaluation  plan. 

The  HRSA  hopes  to  expand  the 
outreach  program  into  geographic  areas 
not  currently  served  by  the  program. 
Consequently,  HRSA  will  consider 
geographic  coverage  when  deciding 
which  approved  applications  to  fund. 
We  do  not  anticipate  supporting 
additional  projects  in  areas  that  are 
currently  funded  by  this  program. 

Other  Information 

Grantees  will  be  required  to  use  at 
least  85  percent  of  the  total  amount 
awarded  for  outreach  and  care  services 
as  opposed  to  administrative  costs.  It  is 
also  required  that  more  than  50  percent 
of  the  funds  awarded  be  spent  in  rural 
areas.  Grant  funds  may  not  be  used  for 
purchase,  construction  or  renovation  of 
real  property  or  to  support  the  delivery 
of  inpatient  services. 

Applicants  are  advised  that  the 
narrative  description  of  their  program 
and  the  budget  justification  may  not 
exceed  40  pages  in  length.  Applications 
that  exceed  the  40  page  limit  for  the 
program  narrative  and  budget 
justification  will  not  receive 
consideration.  All  applications  must  be 
typewritten  and  clearly  legible  with  no 
less  than  margin  on  all  sides. 

Public  Health  System  Impact  Statement 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Reporting  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget — 0937-0195.  Under  these 
requirements,  the  community-based 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
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information  to  State  and  local  healdi 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  non-govemmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  424) 

b.  A  summary  of  the  project  PHSIS, 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

Executive  Order  12372 

The  Rural  Health  Outreach  Grant 
Program  has  been  determined  to  be  a 
program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies  an  implemented  by 
45  CFR  part  100.  Executive  Order  12372 
allows  ^ates  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  Applicants 
(other  than  federally  recognized  Indian 
tribal  governments)  should  contact  their 
State  Single  Point  of  Contact  (SPOCs),  a 
list  of  which  will  be  included  in 
application  kit,  as  early  as  possible  to 
alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  Fm- 
proposed  projects  serving  more  then  one 
State,  the  applicant  is  advised  to  contact 
the  SPCXl  of  each  affected  State.  All 
SPOC  recommendations  should  be 
submitted  to  Opal  McCarthy,  Grants 
Management  Office,  Bureau  of  Health 
Care  Delivery  and  Assistance,  12100 
Parklawn  Drive,  Rockville,  Maryland 
20857,  (301)  443-5414.  The  due  date  for 
State  proce.ss  recommendations  is  60 
days  after  the  application  deadline  for 
new  and  competing  awards.  The 
granting  agency  does  not  guarantee  to 
“accommodate  or  explain”  for  State 
process  recommendations  it  receives 
after  that  date.  (See  part  148, 
Intergovernmental  Review  of  PHS 
Programs  under  Executive  Order  12372 
and  45  CFR  part  100  for  a  description 
of  the  review  process  and  requirements. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  is  93.912. 


Dated:  December  4, 1992. 

John  H.  Kelso, 

Acting  Administrator. 

Appendix  I 

*  Census  tract  numbers  are  shown  behw 
each  county  name. 

STATE 
County 
Tract  number 


ALABAMA 


Baldwin 

0114 

0062 

0101 

0115 

0066 

0102 

0116 

0072.02 

0106 

Mobile 

Tuscaloosa 

0110 

0059 

0107 

ARIZONA 

Maricopa 

0611 

Pima 

0101 

0822.02 

0044.05 

0405.02 

5228 

0048 

0507 

7233 

0049 

CALIFORNIA 

Butte 

0034 

0203 

0024 

0035 

0204 

0025 

0036 

0216 

0026 

0037 

0217 

0027 

0040 

0219 

0028 

0041 

0220 

0029 

0042 

Biverside 

0030 

0043 

0421 

0031 

0044 

0427.02 

0032 

0045 

0427.03 

0033 

0046 

0429 

0034 

0047 

0430 

0035 

0048 

0431 

0036 

0049 

0432 

£I  Dorado 

0050 

0444 

0301.01 

0051.01 

0452.02 

0301.02 

0052 

0453 

0302 

0053 

0454 

0303 

0054 

0455 

0304.01 

0055.01 

0456.01 

0304.02 

0055.02 

0456.02 

0305.01 

0056 

0457.01 

0305.02 

0057 

0457.02 

0305.03 

0058 

0458 

0306 

0059 

0459 

0310 

0060 

0460 

0311 

0061 

0461 

0312 

0063 

0462 

0313 

Los  Angeles 

Sdn  Bernardino 

0314 

5990 

0089.01 

0315 

5991 

0089.02 

Fresno 

9001 

0090.01 

0040 

9002 

0090i)2 

0063 

9004 

0091.01 

0064.01 

9012.02 

0091.02 

0064.03 

9100 

0093 

0065 

9101 

0094 

0066 

9108.02 

0095 

0067 

9109 

0096.01 

0068 

9110 

0096.02 

0071 

9200.01 

0096.03 

0072 

9201 

0097.01 

0073 

9202  0097J)3 

0074 

9203.03 

0097.04 

0077 

9301 

0098 

0078 

Monterey 

0099 

0079 

0109 

0100.01 

0080 

0112 

0100.02 

0081 

0113 

0102.01 

0062 

0114.01 

0102.02 

0083 

0114.02 

0103 

0084.01 

0115 

-  0104.01 

0084.02 

Placer 

0104.02 

Kem 

0201.01 

0104.03 

0033.01 

0201.02 

0105 

0033.02 

0202 

0106 

0107 

Santa  Barbara 

0035 

San  Diego 

0018 

0036  05 

0189.01 

0019.03 

0037 

0189.02 

Santo  Ctora 

0038 

0190 

5117.04 

0039.01 

0191.01 

5118 

0039X>2 

0208 

5125.01 

Tulare 

0209.01 

5127 

0002 

0209.02 

Shasta 

0003 

0210 

0126 

0004 

0212.01 

0127 

0005 

0212.02 

1504 

0006 

0213 

Sonoma 

0007 

San  Joaquin 

1506.04 

0026 

0040 

1537.01 

0028 

0044 

1541 

0040 

0045 

1542 

0043 

0052.01 

1543 

0044 

0052.02 

Stanislaus 

Ventura 

0053.02 

0001 

0001 

0053J13 

0002.01 

0002 

0053.04 

0032 

0046 

0054 

0033 

0075.01 

0055 

0034 

CCMXNtADO 

Adams 

Larimer 

0032 

0084 

0014 

0034 

0085.13 

0017.02 

Weld 

0087.01 

0019.02 

0019.02 

El  Paso 

0020.01 

0020 

0038 

0022 

0024 

0039.01 

Pueblo 

0025.01 

0046 

0028.04 

0025.02 

FLORIDA 

Collier 

0403.02 

0083.02 

0111 

0404 

Polk 

0112 

0405.01 

0125 

0113 

04(K.02 

0126 

0114 

0405.03 

0127 

Dade 

0405.05 

0142 

0115 

0406 

0143 

Marion 

Palm  Beach 

0144 

0002 

0079.01 

0152 

0004 

0079.02 

0154 

0005 

0080.01 

0155 

0027 

0080.02 

0156 

Osceola 

0061.01 

0157 

0401.01 

0081.02 

0158 

0401.02 

0082.01 

0159 

0402.01 

0082.02 

0160 

0402.02 

0082.03 

0161 

0403.01 

0083.01 

KANSAS 

Butler  - 

0203 

0205 

0201 

0204 

0209 

LOUISIANA 

Rapides 

0136 

0123 

0106 

Terreborme 

0135 

0122 

MINNESOTA 

St.  Louis 

0129 

0152 

0105 

0130 

0153 

0112 

0131 

0154 

0113 

0132 

0155 

0114 

0133 

Steams 

0121 

0134 

0103 

0122 

0135 

0105 

0123 

0137.01 

0106 

0124 

•  0137.02 

0107 

0125 

0138 

0108 

0126 

0139 

0109 

0127 

0141 

0110 

0128 

0151 

0111 

MONTANA 

Cascade 

Yellowstone 

0016 

0105 

0015 

0019 
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NEVADA 


Clark 

Washoe 

0033.02 

J057 

0031.04 

0033.03 

0058 

0032 

0033.04 

0059 

0033.01 

0034 

NEW  MEXICO 

Dona  Ana 

Santa  Fe 

0103.01 

0014 

0101 

0019 

0102 

NEW  YORK 

Herkimer 

0108 

0111 

0101 

0109 

0112 

0105.02 

0110.01 

0113.01 

0107 

0110.02 

NORTH  DAKOTA 

Burleigh 

0114 

Morton 

0114 

0115 

0205 

0115 

0116 

Grand  Forks 

0118 

OKLAHOMA 


Osage 

0105 

0108 

0103 

0106 

0104 

0107 

OREGON 

Clackamas 

Jackson 

0007.02 

0235 

0024 

0008 

0236 

0027 

0013 

0239 

lane 

0014 

0240 

0001 

0015 

0241 

0005 

0016 

0243 

0007.01 

PENNSYLVANIA 


Lycoming 

0101 

0102 

SOUTH  DAKOTA 

Pennin^Ofi 

0116 

0117 

TEXAS 

Bexar 

0619 

0631 

1720 

0620.01 

0632 

1821 

0620.02 

Harris 

1916 

0621 

0354 

Brazoria 

0622 

0544 

0606 

0623 

0546 

0609 

0624 

Hidalgo 

0610 

0625.01 

0223 

0611 

0625.02 

0224 

0612 

0625.03 

0225 

0613 

0626.01 

0226 

0614 

0626.02 

0227 

0615 

0627 

0228 

0616 

0628 

0230 

0617 

0629 

0231 

0618 

0630 

0243 

WASHINGTON 


Benton 

Snohomish 

0110 

0116 

0532 

Yakima 

0117 

0536 

0018 

0118 

0537 

0019 

0119 

0538 

0020 

0120 

Spokane 

0021 

Franklin 

0101 

0022 

0208 

0102 

0023 

King 

0103.01 

0024 

0327 

0103.02 

0025 

0328 

0133 

0026 

0330 

0143 

0331 

Whatcom 

WISCONSIN 

Douglas 

0017 

0021 

0303 

0018 

0022 

Marathon 

0020 

0023 

WYOMING 

Laramie  0017 

0016  0018 

Appendix  H 

Bureau  of  the  Census  Regional  Information 
Service 

Atlanta.  GA  404-730-3957 
Alabama,  Florida,  Georgia 
Boston.  MA  617-565-7078 
Connecticut,  Maine,  Massachusetts,  New 
Hampshire,  Rhode  Island,  Vermont, 
Upstate  New  York 
Charlotte.  NC  704-344-6144 
Kentucky,  North  Carolina,  South  Carolina, 
Tennessee,  Virginia 
Chicago.  IL  708-409-4617 
Illinois,  Indiana,  Wisconsin 
Dallas.  TX  214-767-7105 
Louisiana,  Mississippi,  Texas 
Denver,  CO  303-969-7750 
Arizona,  Colorado,  Nebraska,  New  Mexico, 
North  Dakota,  South  Dakota,  Utah, 
Wyoming 

Detroit,  MI  313-354-4654 
Michigan,  Ohio,  West  Virginia 
Kansas  City,  KS  913-236-371 1 
Arkansas,  Iowa,  Kansas,  Missouri,  New 
Mexico,  Oklahoma 
Los  Angeles,  CA  818-904-6339 
California 

New  York,  NY  212-264-4730 
Brookly,  Bronx,  Manhattan,  Queens,  Staten 
Island,  Nassau  Co.,  Orange  Co.,  Suffolk 
Co.,  Rockland  Co.,  Westchester  Co. 
Philadelphia.  PA  215-597-8318 
Delaware,  District  of  Columbia,  Maryland, 
New  Jersey,  Pennsylvania 
Seattle.  WA  206-728-5314 
Idaho,  Montana,  Nevada,  Oregon, 
Washington 

IFR  Doc  93-620  Filed  1-11-93;  8:45  am] 
BILLMG  CODE  41S0-16-M 

National  Institutes  of  Health 
Establishment 

Pvirsuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-463, 86  Stat.  770-776)  and  section 
402(b)(6),  of  the  Public  Health  Service 
Act,  as  amended  (42  U.S.  Code 
282(b)(6),  the  Director,  National 
Institutes  of  Health  (NIH),  announces 
the  establishment  of  the  National 
Institute  on  Deafness  and  Other 
Commimication  Disorders  Special 
Emphasis  Panel. 

The  National  Institute  on  Deahiess 
and  Other  Communication  Disorders 
Special  Emphasis  Panel  will  advise  the 
Director,  National  Institutes  of  Health, 
and  the  Director  of  the  National  Institute 
on  Deafness  and  Other  Communication 
Disorders  regarding  research  grant  and 
cooperative  agreement  applications  and 
contract  proposals,  relating  to 
communication  sciences  and  disorders, 
such  as  hearing,  balance,  smell,  taste, 
voice,  speech  and  language. 


Duration  of  this  committee  is 
continuing  xmless  formally  determined 
by  the  Director,  NIH,  that  termination 
would  be  in  the  best  public  interest. 

Dated:  January  4, 1993. 

Bemadine  Healy, 

Director.  National  Institutes  of  Health. 

IFR  Doc.  93-579  Filed  1-11-93;  8:45  am] 
BIUINQ  CODE  4140-01-M 


National  Inatitute  of  Allergy  and 
Infectious  Diseases;  Meeting:  AIDS 
Research  Advisory  Committee,  NIAID 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  AIDS  Resear^  Advisory  Committee, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  February  9-10, 
1993,  in  the  Versailles  Ballroom  of  the 
Holiday  Inn,  8120  Wisconsin  Avenue, 
Bethesda,  Maryland  20814. 

The  entire  meeting  will  be  open  to  the 
public  from  8  a.m.  until  recess  on 
February  9  and  from  8:30  a.m.  imtil 
adjournment  on  February  10.  The  AIDS 
Research  Advisory  Committee  (ARAC) 
advises  and  makes  recommendations  to 
the  Director,  National  Institute  of 
Allergy  and  Infectious  Diseases,  on  all 
aspects  of  research  on  HIV  and  AIDS 
related  to  the  mission  of  the  Division  of 
AIDS  (DAIDS). 

The  Committee  will  provide  advice 
on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level. 
The  Committee  will  specifically  focus 
on  plans  for  research  in  vaccines, 
opportimistic  infections  and  antiviral 
treatment,  and  provide  concept 
clearance  for  proposed  resear^ 
initiatives.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Ms.  Patricia  Randall,  Office  of 
Communications,  National  Institute  of 
Allergy  and  Infectious  Diseases, 
Building  31,  room  7A32,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-496-5717,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  committee  members  upon 
request. 

Jean  S.  Noe,  Executive  Secretary, 
AIDS  Research  Advisory  Committee, 
DAIDS,  NIAID,  NIH,  Solar  Building, 
Room  2A22,  telephone  301-496-0545, 
will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health). 
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Dated:  January  4, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer^  NIH. 

IFR  Doc.  93-580  Filed  1-11-93;  8:45  am) 
BILUNQ  CODE  4140-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting:  The  National  Kidney  amf 
Urologic  Diseases  Advisory  Board 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Kidney  and  Urologic 
Diseases  Advisory  Board  on  February 
22, 1993.  The  meeting  will  begin  at 
approximately  8  a.m.  and  adjourn  by  5 
p.m.  The  Board  will  meet  at  the  Crystal 
Gateway  Marriott,  1700  Jefferson  Davis 
Highway,  Arlington,  Virginia.  The 
meeting,  which  will  be  open  to  the 
public,  is  being  held  to  discuss  the 
future  activities  of  the  Board. 

Attendance  by  the  public  will  be  limited 
to  space  available. 

Dr.  Ralph  Bain,  Executive  Director, 
National  Kidney  and  Urologic  Diseases 
Advisory  Board,  1801  Rocl^lle  Pike, 
suite  500,  Rockville,  Maryland  20852, 
(301)  496-6045,  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  January  4, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH 
IFR  Doc.  93-581  Filed  1-11-93:  8:45  am) 
BILUNG  CODE  SUO-OI-U 


Public  Health  Service 

Centers  for  Disease  Control;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Author!^ 

Part  H,  Chapter  HC  (Centers  for 
Disease  Control)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  57  FR  40688-40689, 
dated  September  4, 1992)  is  amended  to 
reflect  the  name  change  for  the  Centers 
for  Disease  Control  to  the  Centers  for 
Disease  Control  and  Prevention  (CE)C) 
pursuant  to  the  enactment  of  the 
Preventive  Health  Amendments  of  1992. 
Congress  also  specified  that  the  Centers 


for  Disease  Control  and  Prevention 
(CDC)  would  continue  to  be  recomized 
by  the  initials  CDC.  This  notice  also 
revises  the  list  of  officials  in  the  Order 
of  Succession. 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Change  the  name  of  the  Centers  for 
Disease  Control  by  adding  the  words 
"and  Prevention"  to  the  title.  In  practice 
the  following  title  will  be  iised:  “Centns 
for  Disease  Qantrol  and  Prevention 
(CDC)”.  In  the  mission  statement, 
change  the  reference  to  the  Centers  for 
Disease  Control  by  adding  the  words 
"and  Prevention.” 

Section  HC-C,  Order  of  Succession. 
After  the  first  sentence,  delete  the  listing 
of  officials  and  substitute  the  following: 
(1)  Deputy  Director,  (2)  Associate 
Director  for  Management  and 
Operations,  (3)  Assistant  Director  for 
Policy,  Planning,  and  Evaluation,  (4) 
Associate  Director  for  Policy 
Coordination,  (5)  Associate  Director  for 
Minority  Health,  (6)  Associate  Director 
for  International  Health,  (7)  Associate 
Director  for  Science,  (8)  Associate 
Director  for  HIV/AIDS. 

Dated:  January  4, 1993. 

Louis  W.  Sullivan, 

Secretary. 

(FR  Doc.  93-616  Filed  1-11-93;  8:45  am) 
BILUNO  CODE  4160-1»-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secietary 

National  Cooperative  Geologic 
Mapping  Program  Advisory 
Committee;  Establishment 

This  notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  5  U.S.C.  app.  (1988). 
Pursuant  to  Public  Law  102-285,  the 
Geologic  Mapping  Act  of  1992,  the 
United  States  Geological  Survey  (USGS) 
gives  notice  of  the  establishment  of  an 
Advisory  Committee  for  the  National 
Cooperative  Geologic  Mapping  Program. 

The  Committee  is  established  to  (a) 
review  and  critique  the  draft 
implementation  plan  prepared  hy  the 
Director;  (b)  review  the  scientific 
progress  of  the  geologic  mapping 
program;  and  (c)  Submit  an  annual 
report  to  the  Secretary  that  evaluates  the 
progress  of  the  Federal  and  State 
mapping  activities  and  evaluates  the 
progress  made  toward  fulfilling  the 
purposes  of  the  Geologic  Mapping  Act 
of  1992.  The  panel  will  function  solely 
6is  an  advisory  body  and  in  compliance 
with  provisions  of  the  Federal  Advisory 


Committee  Act.  The  Charter  will  he 
filed  undw  the  Act  fifteen  days  from  the 
date  of  publication  of  this  notice. 

Further  infonnatian  regarding  the 
Advisory  Committee  may  be  obtained 
from  the  Director.  U.S.  Geological 
Survey,  Department  the  Interim, 
12201  Sunrise  Valley  Drive,  Reston, 
Vininia  22092. 

edification  of  establishment  is 
published  below. 

CertificatHm 

I  hereby  certify  that  the  establishment 
of  the  Advisory  Committee  for  the 
National  Cooperative  Geologic  Mapping 
Program  is  necessary  and  in  the  public 
interest  in  connection  with  performance 
of  duties  imposed  on  the  Department  of 
the  Interior  by  43  U.S.C.  31  and  section 
4  of  Public  Law  102-285  (the  National 
Geologic  Mapping  Act  of  1992). 

Dated:  December  30, 1992. 

Manuel  Lujan,  Jr., 

Secretary  of  the  Interior. 

(FR  Doc.  93-598  Filed  1-11-93;  8:45  am) 
BILUNG  CODE  4310-31-M 


Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  artd  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collecticHi  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  under 
the  provisions  of  ffie  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  information 
collection  requiremmit  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  Service’s 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  Clearance  Officer 
and  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(FWS-0002)  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Survey  to  Assess  the  Public 
Knowledge  of  Anadromous  Fish  in 
the  Klamath  River  Basin 
0MB  Approval  Number:  N/A 
Abstract:  The  Kalamath  River  Basin 
Fisheries  Task  Force  is  authorized  to 
administer  the  Klamath  restoration 
program.  An  important  part  of  such 
restoration  program  is  to  educate  the 
public  on  (1)  the  various  activities 
that  are  being  funded,  or  acted  upon 
by  the  restoration  program:  and  (2)  die 
life  history  and  environmental 
requirraients  of  anadromous  fish.  The 
information  collection  will  be  used  to 
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assess  the  knowledge  of  the  general 
public,  special  interest  groups,  and 
school  children.  Such  information 
will  be  used  to  determine  the  specific 
educational  needs  of  the  local  people 
of  the  Klamath  River  Basin,  and  to 
develop  correctly  targeted  public 
communication  and  educational 
materials  for  teaching  people  about 
anadromous  salmonids  in  the 
Klamath  Basin. 

Service  Form  Number:  None. 
Frequency:  One-time  survey. 
Description  of  Respondents: 
Individuals  and  households. 

Estimated  Completion  Time:  15 
minutes  per  response. 

Annual  Responses:  1,500. 

Annual  Burden  Hours:  375. 

Servioe  Clearance  Officer:  James  E. 
Pinkerton.  703-358-1943  Mail  Stop — 
224  Arlington  Square.  U.S.  Fish  and 
Wildlife  ^rvice,  Washington,  E)C 
20240. 

Dated:  December  4, 1992. 

Gary  Edwards, 

Assistant  Director — Fisheries. 

|FR  Doc.  93-557  Filed  1-11-93;  8:45  am] 
BiLLlNG  CODE  4310-65-M 


Bureau  of  Land  Management 

[NV-930-03-4210-05;  N-55296] 

Intent  To  Prepare  a  Planning 
Amendment  to  the  Lahontan  Resource 
Management  Plan 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  prepare  a 
plan  amendment  and  an  Environmental 
Assessment  (EA)  and  invitation  for 
public  participation. 

SUMMARY:  The  Carson  City  District 
proposes  to  amend  the  District’s 
Lahontan  Resource  Management  Plan 
(RMP)  in  order  to  provide  for  a  golf 
course  and  regional  park  complex 
proposed  for  development  in  the 
Spanish  Springs  Valley  area  of  Washoe 
County,  approximately  5  miles 
northeast  of  Sparks,  Nevada.  The  City  of 
Sparks  has  applied  under  the  authority 
of  the  Recreation  and  Public  Purposes 
Act  of  1926  (43  U.S.C.  869  et  seq.)  for 
lease  and  eventual  purchase  of  449.28 
acres  of  public  land  for  development 
and  operation  of  these  facilities.  The 
public  land  proposed  for  least  and 
eventual  purchase  is  described  as 
follows: 

Mount  Diablo  Meridian 
T.  20  N..  R.  21  E.. 

Sec.  18,  Lots  1-4,  NE’ANE’A,  W’/iE’/j, 
SEV4SEV4. 


This  public  land  is  within  an  area 
currently  identified  in  the  Lahontan  RMP  for 
retention  in  federal  ownership  for  multiple 
uses. 

DATES  AND  ADDRESSES:  For  a  period  of 
30  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  persons  may  submit 
comments  regarding  the  proposed  plan 
amendment  and  environmental 
assessment  to  the  District  Manager, 
Carson  City  District  Ofhee,  1535  Hot 
Springs  Road,  suite  300,  Carson  Qty, 
Nevada  89706. 

SUPPLEMENTARY  INFORMATION:  The  public 
is  invited  to  participate  in  the 
identification  of  issues  related  to  the 
proposed  lease  and  eventual  purchase  of 
the  subject  land  to  the  City  of  Sparks  for 
development  and  operation  of  a  golf 
course  and  regional  peirk  complex. 
Anticipated  issues  include: 

(1)  Transfer  of  public  land  out  of 
Federal  ownership. 

(2)  Change  in  character  and  use  of 
land  from  undeveloped  open  space 
utilized  mainly  for  dispersed  recreation 
activities  and  livestock  grazing  to  a  golf 
course  and  regional  park  complex. 

(3)  Potential  impacts  to  livestock 
grazing  and  cultural  resources. 

(4)  Potential  impacts  to  adjacent 
landowners. 

Planning  documents  and  other  pertinent 
materials  may  be  examined  at  the 
Carson  City  District  Office  between  7:30 
a.m.  and  4:15  p.m.  Monday  through 
Friday. 

Dated  this  28th  day  of  December,  1992. 
Karl  Kipping, 

Acting  District  Manager. 

(FR  Doc.  93-556  Filed  1-11-93:  8:45  amj 
BILUNG  CODE  4310-HC-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  1, 1993.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 


should  be  submitted  by  January  27, 

1993. 

Carol  D.  Shull, 

Chief  of  Registration,  National  Register 

ALABAMA 

Lauderdale  County 

Walnut  Street  Historic  District  (Boundary 
Increase),  415 — 609  N.  Poplar  St.  (odd 
numbers),  Florence,  92001836 

Perry  County 

West  Marion  Historic  District,  Routhly 
bounded  by  W.  Lafayette  St.,  Washington 
St.,  Murfree  Ave.,  College  St.  and  Margin 
St.,  Marion,  92001844 

COLORADO 

Qear  Creek  County 

Mint  Saloon,  13  E.  Park  Ave.  (US  40),  ‘ 

Empire,  92001845 

Custer  County 

Westcliffe  Jail,  116  Second  St.,  Westcliffe, 
92001846 

Douglas  County 

Hammar,  Benjamin,  House,  203  Cantril  St., 
Castle  Rock,  92001847 

Jefferson  County 

Camp  George  West  Historic  District  (Camp 
George  West  MPS),  15000  S.  Golden  Rd., 
Golden  vicinity,  92001865 

Mesa  County 

Coates  Creek  Schoolhouse,  D  S  Rd.  16  mi.  W 
of  Glade  Park,  Glade  Park  vicinity, 
92001839 

Weld  County 

Milne  Farm  (Historic  Farms  and  Ranches  in 
Weld  County  MPS).  18457  CO  392,  Lucerne 
vicinity,  92001840 

FLORIDA 

Volusia  County 

Barberville  Central  High  School,  1776 
Lightfoot  Ln.,  Barberville,  92001838 

ILLINOIS 

Cook  County 

Groesbeck,  Abraham,  House,  1304  W. 
Washington  Blvd.,  Chicago,  92001841 

Greene  County 

White  Hall  Historic  District  (Boundary 
Increase),  120  S.  Jacksonville  St.,  White 
Hall,  92001837 

Kane  County 

Gridley,  Mrs.,  A.W..  House,  637  N.  Batavia 
Ave.,  Batavia,  92001850 

Ogle  County 

Barber,  Bryant  H.  and  Lucie,  House,  103  N. 
Barber  Ave.,  Polo,  92001849 

Sangamon  County 

Flagg,  Cornelius,  Farmstead,  Tipton  School 
Rd.,  0.4  mi.  W  of  1-55  Bus,  and  0.4  mi.  S 


rif»* 
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of  Andrew  Rd.,  Sherman  vicinity, 

92001848 

Warren  County 

Colwell,  E.B.,  and  Company  Department 
Store,  208  S.  Main  St.  and  2111  S.  A  St., 
Monmouth,  92001851 

LOUISIANA 

Orleans  Parish 

Canal  Station,  2819  Canal  St.,  New  Orleans, 
92001873 

St.  James  Parish 

Laura  Plantation  (Louisiana's  French  Creole 
Architecture  MPS),  2247  LA  18,  Vacherie 
vicinity,  92001842 

MISSOURI 
Franklin  County 

Bethel  Church,  MO  T  2  mi.  W  of  Labadie, 
Labadie  vicinity,  92001867 

St.  Louis  County 

Bassett,  Dr.  Samuel  A.,  Office  and  Residence, 
1200  S.  Big  Bond  Blvd.,  Richmond  Heights. 
92001866 

NORTH  CAROLINA 
Rutherford  County 

Rutherfordton^Spindale  Central  High 
School,  Jet.  of  Charlotte  Rd.  (US  74  Bus.) 
and  US  74,  NW  comer,  Rutherfordton, 
92001843 

SOUTH  DAKOTA 
Aurora  County 

Aurora  County  Courthouse  (County 
Courthouses  of  South  Dakota  MPS),  Main 
St.  between  Fourth  and  Fifth  Sts., 
Plankinton,  92001855 

Charles  Mix  County 

Charles  Mix  County  Courthouse  (County 
Courthouses  of  South  Dakota  MPS),  Main 
St.  between  Fourth  and  Fifth  Sts.,  Lake 
Andes,  92001656 

Faulk  County 

Faulk  County  Courthouse  (County 
Courthouses  of  South  Dakota  MPS),  Jet.  of 
Ninth  Ave.  and  Court  St.,  Faulkton, 
92001857 

Grant  County 

Grant  County  Courthouse  (County 
Courthouses  of  South  Dakota  MPS),  Jet.  of 
Park  Ave.  and  Main  St.,  Milbank,  92001858 

Hughes  County 

Hughes  County  Courthouse  (County 
Courthouses  of  South  Dakota  MPS), 

Capitol  Ave.  between  Grand  and  Euclid 
Aves.,  Pierre,  92001859 

Jerauld  County 

Jerauld  County  Courthouse  (County 
Courthouses  of  South  Dakota  MPS),  Jet.  of 
South  Dakota  Ave.  and  Burrett  St., 
Wessington  Springs,  92001860 

Lake  County 

Lake  County  Courthouse  (County 
Courthouses  of  South  Dakota  MPS),  Center 


St.  between  Harth  and  Lee  Aves.,  Madison, 
92001861 

McCook  County 

McCook  County  Courthouse  (County 
Courthouses  of  South  Dakota  MPS),  Essex 
Ave.  between  Nebraska  and  Main,  Salem, 
92001862 

Minnehaha  County 

Presentation  Children's  Home,  Address 
Restricted,  Sioux  Falls,  92001852 

Sioux  Falls  Light  and  Power  Hydro  Electric 
Plant,  N.  Weber  Ave.  on  E  Bank  of  Big 
Sioux  R.,  Sioux  Falls,  92001854 

Moody  County 

Moody  County  Courthouse  (County 
Courthouses  of  South  Dakota  MPS), 
Pipestone  Ave.  between  Crescent  and 
Wind  Sts.,  Flandreau,  92001863 

Sully  County 

Goosen,  Jacob  D.,  Barn,  Roughly  0.6  mi.  E  of 
Onida,  Onida  vicinity,  92001853 

Ziebach  County 

Ziebach  County  Courthouse  (County 
Courthouses  of  South  Dakota  MPS),  Main 
St.  between  Second  and  Third  Sts.,  Dupree, 
92001864 

TENNESSEE 

Madison  County 

Greyhound  Bus  Station  (Transportation- 
Related  Properties  of  Jackson  MPS),  407  E. 
Main  St.,  Jackson,  92001871 

Illinois  Central  Railroad  Division  Office 
(Transportation-Related  Properties  of 
Jackson  MPS),  245  W.  Sycamore  St., 
Jackson,  92001869 

Murphy  Hotel  (Transportation-Related 
Properties  of  Jackson  MPS),  545  S.  Royal 
St.,  Jackson,  92001872 

hlashville,  Chattanooga  S’  St.  Louis  Passenger 
Depot— Jackson  (Transportation-Related 
Properties  of  Jackson  MPS),  590  S.  Royal 
St.,  Jackson,  92001870 

Southern  Engine  and  Boiler  Works 
(Transportation-Related  Properties  of 
Jackson  MPS),  342  N.  Royal  St.,  Jackson, 
92001868 

IFR  Doc.  93-590  Filed  1-11-93;  8:45  am] 

BILUNG  CODE  4310-70-M 


National  Park  Service’s  Systemwide 
Archeological  Inventory  Program; 
Announcement  of  the  Final  Program 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Notice  on  the  National  Park 
Service's  Systemwide  Archeological 
In  ven  tory  Program. 

SUMMARY:  This  notice  announces  the 
availability  of  a  new  publication  that 
describes  the  National  Park  Service’s 
Systemwide  Archeological  Inventory 
Program.  This  program  was  announced 
by  National  Park  Service  Director  James 
M.  Ridenour  on  October  13, 1992.  The 


goal  of  the  long-term  program  is  to 
conduct  systematic,  scientific  research 
to  locate,  evaluate,  and  document 
archeological  resources  on  National 
Park  System  lands. 

DATES:  Published  copies  of  the  National 
Park  Service’s  Systemwide 
Archeological  Inventory  Program  will  be 
available  in  February  1993. 

ADDRESSES:  Single  copies  of  the 
publication  may  be  obtained  at  no 
charge  by  writing  to  the  Anthropology 
Division,  National  Park  Service,  P.O. 

Box  37127,  Washington,  DC  20013- 
7127. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Michele  C.  Aubry  at  (202)  343- 
1879. 

SUPPLEMENTARY  INFORMATION:  As  of 
October  27, 1992,  the  National  Park 
System  consisted  of  367  park  units  and 
10  National  Cemeteries  covering  over  80 
million  acres.  About  53,000  land  and 
submerged  archeological  sites  are 
known  at  present.  It  is  estimated  that 
over  390,000  additional  sites  remain 
undiscovered.  These  sites  contain 
valuable,  unique,  and  irreplaceable 
information  about  the  nation’s 
prehistory  and  history.  Many  also  are 
important  for  associations  to 
contemporary  society. 

It  is  the  National  Park  Service’s  (NPS) 
policy  to  ensure  that  archeological 
resources  under  its  stewardship  are 
conserved,  protected,  preserved  in  situ, 
and  managed  for  long-term  scientific 
research  and  for  appropriate  public 
interpretation  and  education. 
Unfortunately,  information  about  the 
location,  characteristics,  and 
significance  of  the  majority  of 
archeological  resources  in  park  areas  is 
lacking.  This  seriously  impairs  the 
ability  of  park  managers,  planners, 
interpreters,  law  enforcement  officers, 
and  other  specialists  to  effectively  carry 
out  their  responsibilities. 

The  National  Park  Service’s 
Systemwide  Archeological  Inventory 
Program  was  developed  to  correct  this 
problem.  In  addition,  it  will  provide  the 
framework  for  the  NPS  to  fulfill  the 
archeological  inventory  and  survey 
requirements  contained  in  Executive 
Order  11593  (Protection  and 
Enhancement  of  the  Cultural 
Environment)  the  National  Historic 
Preservation  Act,  and  the 
Archaeological  Resources  Protection 
Act. 

As  noted  above,  the  goal  of  the  long¬ 
term  program  is  to  conduct  systematic, 
scientific  research  to  locate,  evaluate, 
and  document  archeological  resources 
under  NPS  stewardship.  The  primary 
objectives  are  to: 
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1.  Determine  the  nature  and  extent  of 
archeological  resoinces  in  perk  areas; 

2.  Recwd  and  evaluate  those 
resources,  including  ncnninating  ehgible 
properties  for  listing  in  the  Naticmal 
Register  of  Historic  Places:  and 

3.  Recommend  appropriate  strategies 
for  conserving,  protecting,  preserving  in 
situ,  managing,  and  interpreting  those 
resources. 

A  Servicewide  task  force  of 
archeologists  developed  the  inventory 
program.*  During  January  and  February 
of  1992,  a  draft  (Dm.  1991)  of  the 
program  was  circulated  widely  within 
and  outside  of  the  NPS  for  review  and 
comment.  Thirty-three  commenters 
provided  written  comments.  Without 
exception,  all  commenters  were 
supportive  of  the  draft  program.  Many 
of  them  also  jmivided  suggestions  for 
improvement.  To  the  degree  possible, 
the  final  program  approach  reflects  the 
perspectives  and  insights  provided  by 
the  commenters. 

Copies  of  the  National  Park  Service's 
Systemwide  Archeological  Inventory 
Ingram  will  be  distributed  to  the  NPS 
Washington  Office  and  Field 
Directorates;  Park  Superintendents; 

State  Historic  Preservation  Officers; 

State  Archeologists;  Historic 
Preservation  (Hficers  of  Fedmti  land 
management  agencies;  Historic 
Preservation  Cheers  and  other  officials 
of  Indian  tribes,  Alaska  Native  villages 
and  corporations,  and  Native  Hawaiian 
organizations  whose  lands  are  near 
national  parks  ot  who  have  traditional 
associations  with  national  |>ark  areas; 
officials  who  reinesent  national  Native 
American  organizations  and  national 
professional  archeological  societies;  and 
the  Executive  Directors  of  the  National 
Conference  of  State  Historic 
Preservation  Officers,  the  Advisory 
Council  on  Historic  Preservation,  and 
the  Federal  Preservation  Forum.  Single 
copies  also  will  be  sent  to  other 
interested  persons  who  request  them. 

Dated:  January  6, 1993. 

Jerry  L.  Rogers, 

Associate  Director.  Cultural  Resources, 
National  Park  Service. 

IFR  Doc.  93-591  Piled  1-11-93;  8:45  ami 
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*  Task  force  members  Inchide  Ms.  Michele  C. 
Aubey  (Wedkingtoa  Office),  Mr.  Dana  C  Linck 
(Applied  Archeology  Canler),  Dr.  Mark  J.  LynoH 
(Midwest  Arcboalogsca)  Ceotar),  Mr.  Robert  R. 
Miorandorf  (North  Cascades  Nation^  Pwk).  and  Dr 
Kenneth  M.  Schoenberg  (Alaska  Regional  Office). 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Developmant 

PubHe  Information  Colloetion 
Raquiramanls  Submittad  to  OMB  for 
Ravlaw 

The  Agency  for  International 
Development  (A.I.D.)  submitted  the 
following  public  information  collection 
requirements  to  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Comments  regarding  these 
information  collections  would  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  entry  no  later  than  ten 
days  after  publicaticm.  Comments  may 
also  be  addressed  to,  and  copies  of  the 
submissions  obtained  from  the  Reports 
Management  Officer,  Fred  D.  Allen 
(202)  467-9367,  FA/AS/ISS,  Room  3726 
NS,  Washington,  DC  20523-0042. 

Date  Submitted:  December  30, 1992. 

Submitting  Agency:  Agency  for 
International  Development. 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Submission:  New  Collection. 

Title:  General  Public  and  Target 
Audiences  Survey. 

Purpose:  The  Development  Education 
Prt^r^  (DEP)  of  the  U.S.  Agency  for 
International  Development  (A.LD.)  was 
created  to  facilitate,  among  the 
American  public,  organizations,  and 
leadership,  widespread  understanding, 
discussion,  and  analysis  of  the  social, 
economic,  and  political  conditions 
related  to  world  hunger  and  poverty. 
Under  the  program,  some  $2.7  million  is 
administered  annually  through 
competitive  grants  to  organizations 
which  fall  under  the  classification  of 
“Private  Voluntary  Organizations” 
(PVOs).  A.LD.  has  considered  the 
evaluatiem  of  this  program  as  one  of  its 
highest  evaluation  priorities  because  of 
the  lack  of  evaluation  and  changing 
climate  in  public  opinion  toward 
international  assistance  caused  by  the 
end  of  the  Cold  War. 

Annual  Reporting  Burden 
Respondents:  1800;  annual  responses:  1; 
average  hours  pw  response:  .583; 
burden  hours:  1,047 

Reviewer:  Lin  Liu  (202)  395-7340, 
Office  of  Management  and  Budget,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  December  24, 1992. 

Elizabeth  Baltimore, 

Information  Support  Services  Division. 

(FR  Doc  93-564  Filed  1-11-93;  8:45  am] 
Btumo  cooE  eiis-oi-M 


Grant  Proposal  Draft  GUiidanca; 
Availability 

Notice  of  Availability:  The  following 
document,  “FY  1994  F^lic  Law  480, 
Title  II  Voluntary  Agency  Program  Plan 
and  Section  202(e)  Grant  Proposal  Draft 
Guidance,”  is  available  free  of  charge.  If 
you  desire  a  copy,  please  contact:  Rita 
Hudson,  Office  Food  for  Peace,  Bureau 
for  Food  and  Humanitarian  Assistance, 
Telephone:  703-351-0115. 

Dated:  January  5, 1993. 

Robert  Hechtman, 

Acting  Director,  Office  of  Food  forPeoce, 
Bureau  for  Food  and  Humanitarian 
Assistance. 

(FR  Doc.  93-563  Filed  1-11-93;  8:45  ami 

BIULINQ  CODE  S114-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

[fovestigstions  Noa.  73t-TA-636-€38 
(Preliminary)] 

Stainless  Steel  Wire  Rod  From  Brazil, 
France,  and  India 

AGENCY:  United  States  International 
Trade  (Commission. 

ACTION:  Institution  tmd  scheduling  of 
preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-636-638  (Preliminary]  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  horn  Brazil,  France,  and/or 
India  of  stainless  steel  wire  rod. 
provided  for  in  subheading  7221.00.00 
of  the  Harmonized  Tariff  Sdiedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.*  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  February 
16, 1993. 

For  further  informatiem  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission’s  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 


*  For  purposes  o(  these  investigetions,  stainless 
steel  wire  rod  consists  of  all  diameters,  shapes,  and 
grades  of  lengths  of  alloy  steels  containing,  by 
weight,  1.2  percent  or  Im  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or  without  other 
elements,  hot-rolled  or  hot-rolled  annealed  and 
pickled,  of  solid  cross-sectiem.  in  coils,  far 
subsequent  cold-drawing  or  cold  rolling. 
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E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  December  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Reavis  (202)-205-3185),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION 
Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  December  30, 1993,  by  Al  Tech 
Specialty  Steel  Corp.,  Dunkirk,  NY; 
Armco  Stainless  &  Alloy  Products,  Inc., 
Baltimore,  MD;  Carpenter  Technology 
Corp.,  Reading,  PA;  Republic 
Engineered  Steels,  Inc.,  Massilon,  OH; 
and  Talley  Metals  Technology,  Inc., 
Hartsville,  SC;  and  the  Unit^ 
Steelworkers  of  America,  AFL-QO/ 

CLC. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission’s  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  peri^  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  tmder  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 


Conference 

The  Commission’s  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  January  22, 1993,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Larry  Reavis 
(202-205-3185)  not  later  than  January  • 
19, 1993,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission’s  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission’s  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  January  27, 1993,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6, 207.3,  and  207.7  of  the 
Commission’s  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission’s  rules. 

Issued:  January  5, 1993. 

By  order  of  the  Commission. 

Paul  R.  Bardos, 

Acting  Secretary. 

IFR  Doc.  93-827  Filed  1-8-93;  4:06  pml 

BtLUNQ  CODE  7020-02-M 


PnvMtigations  Nos.  731-TA-639  and  640 
(PrsUminary)] 

Stainless  Steel  Flanges  From  India  and 
Taiwan 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of 
preliminary  antidtimping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-639  and  640  (Preliminary)  imder 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  horn  India  and  Taiwan  of 
stainless  steel  flanges,  finished  or 
unfinished,  provided  for  in  subheadings 
7307.21.10  and  7307.21.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  February 
16, 1993. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission’s  Rides  of  Practice  and 
Procedure,  part  201,  suhparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  December  31, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberlake  (202-205-3188), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  ^ould  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  December  31, 1992,  by  Flowline 
Division,  Markovitz  Enterprises,  Inc., 
New  Castle,  PA;  Gerlin,  Inc.,  Carol 
Stream,  IL;  Ideal  Forging  Corp., 
Southington,  CT;  and  Maass  Flange 
Corp.,  Houston,  TX. 
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PartidpatioQ  in  the  Investigatkms  and 
Public  Service  List 

Persoiis  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission’s  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  peri^  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APC^ 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  avaikfole  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  pubhcation  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission’s  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  ajn.  on  January  21, 1993,  at  the 
U.S.  Internationa  Trade  Commission 
Buildin^^  500  E  Street  SW.,  Washington. 
DC.  Parties  vdshing  to  participate  in  the 
conference  should  contact  Woodley 
Timberlake  (202-205-3188)  not  later 
than  January  19, 1993,  to  arrange  for 
their  appearance.  Parties  in  suppcsrt  of 
the  imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimmiy  that  may  aid  the 
Commission’s  deUberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Ccmunission’s  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  January  26, 1993,  a  written 
brief  containing  infonnation  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  connection 


with  their  presentation  at  the  conference 
no  later  than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI.  they  must 
conform  with  the  requirements  M 
sections  201.6,  207.3,  and  207.7  of  the 
Commission’s  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  these  investigations 
must  be  served  rm  all  other  parties  to 
the  investigation  (as  identified  by  either 
the  pubUc  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  Ihe  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
piusuant  to  section  207.12  of  the 
Commission’s  rules. 

Issued:  January  S,  1993. 

By  order  of  the  Commission. 

Paul  R.  Bardos, 

Acting  Secretary. 

(FR  Doc.  93-828  Filed  1-8-93;  4:06  pm] 

BILLING  CODE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32157] 

Burlington  Northern  Railroad  Co.;  . 
Purchase  and  Operation  Exemption; 
Southern  Pacific  Transportation  Co. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  under  49 
U.S.C.  10505,  exempts,  firom  prior 
approval  requirements  of  49  U.S.C 
11343,  the  purchase  and  operation  by 
Burlington  Northern  Railroad  Ccunpany 
of  Southern  Pacific  Transportation 
Company’s  13.45-mile  rail  line,  and 
related  property,  between  milepost 
324.39  at  South  Sherman,  TX  and 
milepost  337.84  at  Denison,  TX.  The 
exemption  is  subject  to  standard 
employee  protection  conditions. 

DATES:  This  exemption  will  be  effective 
on  February  11, 1993.  Petitions  to  stay 
must  be  filed  by  January  27, 1993. 
Petitions  for  reconsideration  must  be 
filed  by  February  8, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32157  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

(2)  Petitioner’s  representative:  Ethel 
A.  Allen,  Burlington  Northern  Railroad 
Company,  3800  Continental  Street, 
Forth  Worth,  TX  76102. 


FOR  FURTHER  MFORMATION  CONTACT: 
Richard  B.  Felder,  (202)  927-5610. 

[TDD  feu  hearing  impaired:  (202)  927- 
5721). 

SUPPLEMENTAL  INFORMATION:  Additional 
information  is  contained  in  the 
Commission’s  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone: 

(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 
Decided:  January  4, 1993. 

By  the  Commission,  Chairman  Philbin, 
Vice  Chairman  McDonald,  Commissioners 
Simmons  and  Phillips. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-625  Filed  1-11-93;  8:45  am] 
BILUNQ  CODE  703S-01-M 


[Docket  No.  AB-1  (Sub-No.  247X)] 

Chicago  and  North  Western 
Transportation  Company- 
Abandonment  Exemption — In 
Milwaukee,  Wl.;  Notice  of  Exemption 

Chicago  and  North  Western 
Transportation  Company  (C&NW)  has 
filed  a  verified  notice  imder  49  CFR  Part 
1152  subpart  F — Exempt  Abandonments 
to  abandon  a  3.0-mile  rail  line  between 
mileposts  86.13  and  89.13  in  the  City  of 
Milwaukee,  Milwaukee  County.  WI. 

C&NW  h^  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  foe  line  (or  by  a  State 
or  local  govOTunent  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  cu  has  been  dedd^  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7(b)  (service  of 
environmental  report  mi  agencies),  49 
CFR  1105.8(c)  (service  of  ffistoric  report 
on  State  Historic  Preservatiem  Officer), 
49  CFR  1105.12  (newspaper 
publication),  and  49  CHt  1152.50(d)(1) 
(service  of  verified  notice  on 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  LCC.  91 
(1979).  To  address  wfadher  this 
condition  acfequately  protects  affected 
employees,  a  petition  for  partial 
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revocation  under  49  U.S.C.  lOSOSld) 
must  be  filed. 

This  exemption  will  be  effective  on 
Febniaiy  11, 1993,^  unless  stayed  or  a 
formal  expression  of  intent  to  file  an 
offer  of  financial  assistance  (OFA)  is 
filed.  Petitions  to  stay  that  do  not 
involve  environmental  issues  *  and 
formal  expressions  and  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(cK2)  *  mrist  be 
filed  by  January  22, 1993.  Petitions  to 
reopen  must  be  filed  by  February  1, 

1993. 

C&NW  indicates  in  its  verified  notice 
that  in  1974  Milwaukee  Couirty 
obtained  title  to  tire  right-of-way 
beneath  the  involved  rail  line  tbrou^ 
condemnation,  sul^ect  to  an  easement 
for  C&NW  rail  c^rati<ms.  C&NW  asserts 
that  the  County  requested  this 
abandonment  so  that  K  could  expand 
and  extend  a  bicycle  path  that  it  had 
constructed  on  its  ri^-of-way  adjacent 
to  C&NW’s  rail  line,  in  a  routine 
abandonmRit  class  exemption 
proceeding,  pnrovision  would  be  made  in 
the  notice  of  exemption  pHiblished  in 
the  Federal  Register  for  filing  requests 
for  public  use  and  trail  use/rait  banking 
conditioBs.  Here,  however,  this  would 
be  a  meaningless  act  since  C&NW  has 
only  an  easeroeait  interest  in  the  right- 
of-way,  a  portion  of  the  ri^t-of-way  is 
already  being  used  for  public  (trail) 
purposes,  and  the  proposed  future  use 
of  the  remainder  of  the  right-of-way  is 
for  those  purposes.  Accordingly,  no 
such  requests  will  be  entertained. 

An  original  and  10  copies  of  any 
pleading  filed  widi  the  Commission 
should  be  sent  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Ccxmnerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to  C&NW’s 
representative:  Robert  T.  Opal.  Chicago 
and  North  Western  Transportation 
Company,  One  North  Western  Center, 
Chic^.fl.  60606-1551.  v 

If  tlm  verified  notice  contains  false  or 
misleading  uiformation,  the  exemption 
is  void  ab  initio. 

'  C&NW  indicates  in  its  verified  notice  that  it 
proposes  to  consummate  the  abandonment  on 
Felwuary  JO,  1993.  C&NW  is  reminded  Aal 
consimunatiao  may  not  occur  before  the  effective 
date  of  the  exeiRption.  kaie  Fehcuary  11. 1993. 

^  A  stay  tvill  be  issued  iDutiaeiy  wfaaca  an 
informed  decision  on  envirorunental  issues, 
whether  raised  by  a  party  or  by  the  Commission’s 
.Sectiea  of  Enei^  and  E^romneut  (SEE),  caimet 
be  made  before  Ae  egective  dale  of  the  notice  of 
exemption.  See  Exemption  of  (tet-of-Servka  Rail 
Lines,  5  I.C.C2d  377  (1989).  Any  entity  seeking  a 
stay  on  environmental  grounds  is  encouraged  to  hte 
promptly  so  that  the  CernmissUm  may  act  eo  Ae 
request  before  As-effectnre  dale. 

See  Exempt  of  Kail  Abandoamant — Offers  of 
Finan.  Assist.,  4  I.CC.2d  1B4  (1987). 


C&NW  has  filed  an  environmental 
report  which  addresses  the 
abandcHimant’s  effects,  if  any*  on  the 
enviromziBBt  and  historic  resousces.  SEE 
will  issue  an  euviroiuBental  asaessnent 
(EA)  by  January  15, 1993.  Interested 
persons  may  o^ain  a  copy  of  the  EA  by 
writing  te  (room  3219,  Interstate 
Commerce  CbmnHssion,  Washington, 

DC  20423)  OT  by  calKng  Elaine  Kaiser, 
(3iief  of  SEE,  at  (202)  927-6246. 
Commenfts  on  environmental  mid 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Envkonmentm  and  historic 
preservation  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  January  6, 1993. 

By  the  Commission,  David  M.  Koaschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strirlfilanri,  fr.. 

Secretary. 

(FR  Doc.  93-729  Filed  1-11-93;  »:45  ami 
BILUNG  COOE  TOaS-Ol-M 

[Docket  N&  AB-K  (Sub-Na  438X)] 

CSX  Transportation,  Inc. — 
Abandonment  Exemption — in 
Albemarle  and  Louisa  Counties,  VA 

agency:  hiterstate  Commerce 
Commission. 

ACTION:  NoticB  of  exemption, 

SONMIARy:  Pursuant  to  49  U.S.C  10505, 
the  Commission  exempts  firom  the  prior 
approval  requirements  ol  49  U.S.C 
10903-10904  the  abandonment  by  CSX 
Tran^Kirtstion,  Inc.,  of  1.71-miles  of  rail 
line  in  Albemarle  and  Louisa  Counties, 
VA,  between  milepost  CPG-09  and 
milepost  CPG-1.71,  subject  to  standard 
labor  protective  conditions. 

OATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  eSective  on  February 
11, 1993.  Formal  expressions  of  intent 
to  file  an  offer  of  financial  assistance  ' 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  January  22, 1993,  petitions  to 
stay  must  be  filed  by  January  27, 1993, 
and  petitions  for  reconsideratkHi  must 
be  filed  by  February  8, 1993.  Requests 
for  public  use  conditions  must  be  filed 
by  F^ruary  1, 1993. 

AOOR^SES:  Send  pleadings  refraring  to 
Dodcet  No.  AB-55  (Sub-No.  438X}  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Bnuich,  Intestate  Commerce 
Commission,  WastoingtcMi,  DC  20423, 
and 

1  See  Exempt,  of  Rail  Abendoement — Ofiecc  of 
Finan.  Assist.,  4 1.CC.2d  164  (1987). 


(2)  Petitioner’s  representative:  Charles 
M.  Rosenbeiger,  508  Water  Street — ^Jl50, 
Jacksonville.  FL  32202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B,  Felder  (202)  927-5610,  tTOD 
number:  (202)  927-6721). 

SUPPLEMENTARY  INFORMATION:  Additional 
information  is  contained  in  the 
Ciommlssioa’s  decision.  To  purchase  a 
copy  of  the  fuQ  decision  write  to.  call, 
or  pidc  up  in  person  fioin:  Dynamic 
Concepts.  Inc.«  room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone: 

(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
thmugh  TDD  services  (202)  927-5721.] 

Decided:  Jaimaiy  5, 1993. 

By  the  Ckamahsion.  Chainnan  PhiUim, 

Vice  Chairman  McDonald,  CommissioDecs 
Simmons  and  Phillips. 

Sidney  L.  Strickland,  Jt., 

Secretary. 

IFR  Doc.  93-628  Filed  1-11-93;  8:45  ami 
BIUING  CODE  708fr-ei-M 

[Docket  No.  AB-55  (Sob-No.  447X)) 

CSX  TransporlaAon,  inc. — 
Abandonmant  Exanption — Summit 
County,  OH;  NoMea  of  Exemption 

CSX  Transportation,  inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  Part  1152  subpart  F — Exempt 
Abandonments  to  abandon  its  8.15-mile 
line  of  railroad  between  mileposts  BJB- 
25.55  at  Aultman  and  BJB-33.70  at 
Krum^,  in  Summit  County.  OH. 

CSXt  ^s  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  there  is  no  overhead 
traffic  on  the  line;  and  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  a  ^ate  or  local 
government  entity  acting  on  behalf  of 
sack  user)  r^asding  cessation  of  service 
over  the  line  either  is  pending  with  tbe 
Commission  or  witii  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  ccHuplainant  within  tbs  2-ye» 
period.  CSXT  also  certified  th^  it  has 
complied  with  the  requirements  at  49 
CFR  1152.5Q(d)(l)  (notice  to  government 
agencies). 

As  a  condition  to  the  use  of  this 
exemption,  «iy  employee  a%cted  by 
the  al^donment  shall  be  protected 
under  Oregon  Short  line  R.  Ca — 
Alumdanineixt — Goshen.  360  LCC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petkion  for  partial 
revocation  imder  49  U.5.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expressions  of 
intent  to  file  an  ofier  of  financial 
assistance  (OFA)  has  been  received,  this 
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exemption  will  be  effective  on  February 

11. 1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do  * 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by  January 

22. 1993. ^  Petitions  to  reopen  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28*-inust  be  filed  by 
February  1, 1993,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 

Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Charles  M. 
Rosenberger;  CSX  Transportation,  Inc., 
500  Water  Street  J150,  Jacksonville,  FL 
32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effect,  if  any,  on  the 
environmental  or  historic  resources. 

The  Section  of  Energy  and 
Environment  (SEE)  will  issue  an 
environmental  assessment  (EA)  by 
January  15, 1993.  Interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (room  3219,  Interstate 
Commerce  Commission,  Washington, 

DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief,  SEE  at  (202)  927-6248. 

Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  )anuary  6, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  )r.. 

Secretary. 

IFR  Doc.  93-629  Filed  1-11-93;  8:45  am) 
BHJJNG  CODE  703S-01-M 


'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Section  of 
Energy  and  Environment  in  its  independent 
investigation)  cannot  be  made  prior  to  the  effective 
date  of  the  notice  of  exemption.  See  Exemption  of 
Out-of-Service  Rail  Lines,  5 1.C.C2d  377  (1989). 

Any  entity  seeking  a  stay  involving  environmental 
concerns  is  encouraged  to  file  its  request  as  soon 
as  possible  in  order  to  permit  this  Commission  to 
review  and  act  on  the  request  before  the  effective 
date  of  this  exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  l.CC2d  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  as  long  as  it  retains  jurisdiction  to  do  so. 


[Docket  No.  AB-290  (Sub-No.  124X)] 

Norfolk  and  Western  Railway 
Company— Abandonment  Exemption — 
In  Smyth  and  Washington  Counties, 
VA;  Notice  of  Exemption 

Norfolk  and  Western  Railway 
(Company  (NW),  has  filed  a  notice  of 
exemption  under  49  CFR,  1152  subpart 
F — Exempt  Abandonment  to  abandon 
approximately  8.2  miles  of  railroad 
between  milepost  G-1.00,  at  Glade 
Spring,  and  milepost  G-9.20,  at 
Saltville,  in  Smyth  and  Washington 
Counties,  VA.' 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period,  and  (4)  that  the  requirements  at 
49  CTR  1105.12  (newspaper 
publication)  and  49  CFR  1152.50(d)(1) 
(notice  to  governmental  agencies)  have 
been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

This  exemption  will  be  effective  on 
February  11, 1993,  unless  stayed  or  a 
formal  expression  of  intent  to  file  an 
offer  of  financial  assistance  (OFA)  is 
filed.  Petitions  to  stay  that  do  not 
involve  environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),®  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29*  must  be  filed  by  January  22, 
1993.  Petitions  to  reopen  or  requests  for 


'  Washington  County  filed  a  comment  in 
opposition  to  the  abandonment.  The  County’s 
comment  will  be  treated  as  a  petition  for 
reconsideration  and  considered  later. 

^  A  stay  will  be  issued  routinely  where  an 
informed  decision  on  environmental  issues, 
whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  (SEE),  cannot 
be  made  before  the  efiective  date  of  the  notice  of 
exemption.  See  Exemption  of  Out-of-Service  Rail 
Lines,  5 1.C.C2d  377  (1989).  Any  entity  seeking  a 
stay  on  environmental  grounds  is  encouraged  to  file 
promptly  so  that  the  Commission  may  act  on  the 
request  before  the  effective  date. 

^  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist.  4  I.CC2d  164  (1987)^ 

*  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February  1, 
1993,  with:  Office  of  the  Secretary,  Case 
(Control  Branch,  Interstate  Commerce 
Commission,  Washin^on,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Richard  W. 
IGenle,  Three  Commercial  Place, 
Norfolk,  VA  23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment’s  effects,  if  any,  on  the 
environment  and  historic  resources.  SEE 
will  issue  an  environniental  assessment 
(EA)  by  January  15, 1993.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SEE  (room  3219,  Interstate 
Commerce  Commission,  Washington, 

DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEE,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  18, 1992. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

IFR  Doc.  93-630  Filed  1-11-93;  8:45  a.m.) 
BILLING  CODE  703S-01-M 


[Finance  Docket  No.  32195] 

Southern  Electric  Railroad  Co.; 
Construction  Exemption;  Effingham 
County,  GA 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Pursuant  to  49  U.S.C.  10505, 
the  Commission  conditionally  exempts 
Southern  Electric  Railroad  Company 
fi-om  the  prior  approval  requirements  of 
49  U.S.C.  10901  to  construct 
approximately  2.5  miles  of  track  in 
Effingham  County,  GA.  The  proposed 
line  would  run  from  Plant  McIntosh 
owned  and  operated  by  Savannah 
Electric  and  Power  Company  to  a  main 
line  of  the  Norfolk  Southern  Railway 
Company.  The  exemption  is  subject  to 
the  Commission’s  subsequent  approval 
of  the  environmental  aspects  of  the 
proposal. 

DATES:  The  Commission’s  decision  to 
exempt  the  proposed  construction  will 
become  effective  upon  completion  of  its 
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environmental  review  process.  Petitions 
to  reopen  must  be  filed  by  February  1, 
1993. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32195  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washingtofi,  DC  20423;  and 
(2)  Petitioner's  representatives; 
lohn  R.  Mohn,  Esq.,  NationsBank  Plaza, 
Suite  5200,  OOO  F^achtreo  Street,  NE., 
Atlanta,  GA  30308-2216,  and 
Leamon  R.  Holliday,  Esq.,  447  Bull 
Street.  P.O.  Box  2139,  Savannah,  GA 
31498. 

TOR  FURTHER  INFORttATtON  CONTACT. 

Richard  B.  Felder,  (202)  927-561Q.  [TDD 
for  hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  Additional 
information  is  contained  in  the 
Coaamission's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Buildii^, 
Washington,  DC  20423.  Telephone: 

(202)  289-^357/4359.  [Assistance  for 
the  hearii^  impaired  is  available 
throng  TDD  services  (202)  927-5721). 

Decided;  December  30, 1992. 

By  the  Commission,  Chairman  Philbin, 
Vice  Chairman  McDonald,  Commissioners 
Simmons  and  Phillips. 

Sidney  L.  Strickland,  )r.. 

Secretary. 

IFR  Doc.  93-626  Filed  1-11-93;  8:45  am] 
BILUNG  CODE  703S-04-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  United  States 
V.  Alaqua  et  ai. 

In  accordance  with  Department 
Policy,  28  CFR  50.7.,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Alaqua  et  al.  was  lodged  with 
'the  United  States  District  Court  for  the 
Middle  District  of  Florida  on  December 
10. 1992. 

The  proposed  consent  decree 
coincems  alleged  violations  of  section 
404  of  the  Clean  Water  Act,  33  U.S.C. 
1344,  as  a  result  of  discharges  of  fill 
material  onto  portions  of  property 
located  east  of  the  Little  Wekiva  River 
in  Township  20S,  Range  29E,  Northeast 
Seminole  County,  Florida,  which  are 
alleged  to  be  “waters  of  the  United 
States."  The  Consent  Decree  requires 
defendants  AJaqua,  Westbury  Alaqua, 
Inc.,  and  Westbury  Development,  Inc. 
(collectively  “Alaqua”)  to  remove  any 
fill  activity  which  is  not  permitted  as  a 
result  of  an  afler-tke-fact  permit 
application  Alaqua  has  filed  with  the 


United  States  Army  Corps  of  Engineers. 
In  addition,  the  Consent  Decree  Teqiuires 
Alaiqiia  to  p»y  a  civil  penalty  cf  thi^ 
hundred  t^usand  dollars  ($300,000). 

The  Diepartramit  of  Justice  will  receive 
written  comments  relating  to  the 
consent  decree  submitte'd  within  thirty 
(30)  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 

Environment  and  Natural  Resources 
Division,  United  States  Department  of 
Justice.  Environmental  and  Natural 
Resources  Division,  Altmition;  David 
Dana,  Attorney,  Enviramnental  Defense 
Section,  lOffi  and  Pennsylvania  Ave., 
NW.,  Wa^ington,  DC  20530;  and 
should  refer  to  United  States  v.  Alaqua, 
DJ  reference  No.  90-5-1—4—356. 

The  consent  decree  may  be  examined 
at  the  Clerk’s  Office,  United  States 
District  Court,  Middle  District  of 
Florida,  during  regular  business  hours; 
or  upon  written  request  to  David  A. 
Dana,  Attorney,  United  States 
Department  of  Justice,  Environment  and 
Natural  Resources  Division,  United 
States  Department  of  Justice, 
Environmental  Defense  Section,  10th 
and  Pennsylvania  Ave.,  NW., 
Wcishirigton,  DC  20530. 

Roger  Clegg, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-597  Filed  1-11-93;  8:45  ami 
BftXiNG  CODE  441(M>1-M 


Antitrust  Division 

U.S.  V.  Airline  Tariff  Publishing  Co.,  et 
al.;  Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16(b}  through  (h),  that  a 
proposed  Final  Judgment,  Stipulation 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  v.  Airline 
Tariff  Publishing  Company,  et  al..  Civil 
Action  No.  92  2854. 

The  Complaint  in  this  case  alleged 
that  eight  airline  defendants,  Alaska 
Airlines,  Inc.,  American  Airlines,  Inc., 
Continental  Airlines,  Inc.,  Delta  Air 
Lines,  Inc.,  Northwest  Airlines,  Inc., 
Trans  World  Airlines,  Inc.,  United  Air 
Lines,  Inc.,  and  U.S.  Air,  Inc.,  engaged 
in  various  combinations  and 
conspiracies  with  other  of  the  airline 
defendants  and  co-conspirators  to 
increase  fares,  eliminate  discounted 
fares  and  set  fare  restrictions  for  tickets 
purchased  for  travel  between  cities  in 
the  United  States.  These  combinations 
and  conspiracies  were  reached  and 
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effectuated  through  the  airline 
defendants*  use  of  the  conrouterimd  fere 
disseminadaB  services  of  tne  defendant 
Airline  Tariff  Publishing  Coiiq>any 
(“ATP"). 

The  Complaint  also  alleged  that  the 
airline  defendants,  ATP,  aj^  co- 
conspirators  engaged  in  a  combination 
and  conspiracy  to  create,  maintain, 
operate  and  partkapate  in  the  ATP  fare 
dissemination  system.  This  fere 
dissemination  system  has  been 
formulated  and  operated  in  a  manner 
that  unnecessarily  fecifitates 
coordinated  interaction  among  the 
airline  defendants  and  co-conspirators. 

The  proposed  Final  Judgment  eiqains 
the  settling  defendants,  Uiuted  Air 
Lines,  Inc.  and  USAir,  Inc.,  for  a  period 
of  ten  years,  horn  entering  into  any 
agreements  with  any  other  airline  to  fix. 
establish,  raise,  stabilize,  or  m^tain 
any  fare  or  fare  restriction.  Furthermore, 
the  proposed  Final  Judgment  prohibils 
United  Air  Lines,  Inc.  and  USAir,  Inc. 
from  disseminating  certain  information 
that  may  allow  them  to  reardi 
agreemmts  gh'  to  facilitate  coordinated 
interaction  among  themselves  and  other 
airlines.  The  proposed  Final  Judgment 
also  requires  United  Air  Lines,  Inc.  and 
USAir,  Inc.  to  establish  and  maintain  an 
antitrust  compliance  program. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  ffiereto,  will 
be  published  in  the  Federal  Register 
mid  filed  with  the  Court.  Comments 
should  be  directed  to  Mark  C. 

Schechter,  Chief,  Transjiortation,  Energy 
and  Agriculture  Section,  Antitrust 
Division.  Department  of  Justice,  room 
9104,  555  Fourth  St.,  NW.,  Washington, 
DC  20001,  (telephone:  202-307-6349). 
Joseph  H.  Widmar, 

Director  of  Operotiorts,  Artthrvst  Division. 

Filed  12/21/92,  Judge  Revercomb. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  tiiereto,  and  venue  of 
this  actitMi  is  proper  in  the  District  of 
Columbia: 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
Plaintiff  has  not  withdrawn  its  consent. 
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which  it  may  do  at  any  time  before  the 
entry  of  the  Proposed  Final  Judgment  by 
serving  notice  tnereof  of  Defendants  and 
by  filing  that  notice  with  the  Court; 

3.  In  tne  event  Plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  efiect  whatever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  December  21, 1992. 

For  Plaintifi  United  States  of  America 
].  Mark  Gidley, 

Acting  Assistant  Attorney  General. 

Joseph  H.  Widmar. 

Mark  Q  Schechter. 

Roger  W.  Fones. 

Attorneys,  U.S.  Department  of  Justice. 

Donna  N.  Kooperstein. 

Mary  Jean  Moltenbrey. 

Michael  D.  Billiel. 

Jill  Ptacek. 

Bradley  S.  Lui. 

Attorneys,  U.S.  Department  of  Justice, 
Antitrust  Division,  555  4th  Street,  NW.,  room 
9104,  Washington.  DC 20001,  (202)  307-6388. 

For  Defendant  United  Air  Lines,  Inc., 
O’Melveny  &  Myers. 

By:  Henry  C  Thuman,  A  Member  of  the 
Firm. 

400  South  Hope  Street,  Los  Angeles,  CA 
90071-2899,  (21 3 J  669-6000. 

For  Defendant  USAir,  Inc.;  Covington  ft 
Burling. 

By:  Carles  F.  Rule,  a  Member  of  the  Firm. 
1201  Pennsylvania  Ave.,  N.W.,  Washington, 
DC  20044,  (202J  662-6000. 

Filed:  12/21/92,  Judge  Revercomb. 

Final  Judgment 

Plaintiff,  United  States  of  America, 
filed  its  Complaint  on  December  21. 
1992.  Plaintiff  and  defendants,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  the  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  This  Final  Judgment  shall  not  be 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  fact 
or  law.  Therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties, 
it  is  hereby 

Ordered,  adjudged,  and  decreed,  as 
follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  the 
defendants  under  Section  1  of  the 
Sherman  Act,  15  U.S.C.  1. 
n.  Definitions 


As  used  herein,  the  term: 

(A)  “airline”  means  any  scheduled  air 
passenger  carrier  as  defined  in  49  U.S.C. 
1301(3),  its  officers,  directors, 
employees,  agents,  and  any  other 
persons  acting  on  its  behalf; 

(B)  “ATT”  means  the  Airline  Tariff 
Publishing  Company; 

(C)  “change”  means  abandon,  add. 
alter,  modify,  discontinue,  drop, 
exchange,  replace,  substitute,  switch,  or 
transform; 

(D)  “coupon”  means  a  coupon  or 
similar  voucher  offering  either  a 
discount  off  existing  fares  or  a  special 
fare  not  otherwise  available; 

(E)  “CRS”  means  computer 
reservation  system; 

(F)  “defendants”  means  United  Air 
Lines,  Inc.  and  USAir,  Inc.; 

(G)  “document”  means  all  “writings 
and  recordings”  as  that  phrase  is 
defined  in  Rule  1001(1)  of  the  Federal 
Rules  of  Evidence; 

(H)  “fare”  means  the  price  charged  for 
domestic  passenger  transportation  by 
any  airline,  and  any  rules,  restrictions, 
terms,  or  conditions  governing  the 
availability  or  use  of  any  such  price,  but 
does  not  include  any  contract  or  other 
negotiated  price  or  any  coupon; 

(I)  “fare  dass”  means  a  group  of  fares 
treated  similarly  for  seat  allocation 
purooses; 

(Jj  “first  ticket  date”  means  the  first 
date  that  a  fare  is  available  for  sale; 

(K)  “footnote”  means  the  mechanism 
used  by  ATP  to  store  and  transmit  first 
ticket  dates,  last  ticket  dates,  and  other 
limitations  on  the  use  of  a  fare; 

(L)  “footnote  designator”  means  an 
alphanumeric  designator  used  to 
identify  a  footnote; 

(M)  “including”  means  including  but 
not  limited  to; 

(N)  “last  ticket  date”  means  the  last 
date  that  a  fare  is  available  for  sale; 

(O)  “person”  means  any  natural 
person,  corporation,  firm,  company,  sole 
proprietorship,  partnership,  association, 
institution,  governmental  unit,  or  other 
legal  entity; 

(P)  “promotional  fare”  as  used  in 
Section  V(C)  means  a  new  fare  or  group 
of  new  fares  that,  in  conjunction  with  it 
first  being  offered  for  sale,  is  advertised 
as  being  available  for  purchase  for  a 
spedfied  and  limited  period  of  time, 

Provided  that,  where  a  soup  of  fares  is 
Bing  so  advertised,  it  shall  he  sufficient 
to  provide  a  general  description  of 
induded  dty  or  airport  pairs  and  fare 
levels  without  specifically  identifying 
each  dty  or  airport  pair  and  fare  level; 

(Q)  “relate  to^*  means  discuss,  refer  to, 
reflect,  evidence,  concern,  or  pertain  to, 
in  whole  or  in  part; 

(R)  “tag”  means  a  code  used  by  an 
airline  solely  to  identify  a  group  of  fares 
for  similar  processing  by  ATP;  and 


(S)  “travel  date”  means  a  date  that 
limits  when  a  passenger  may  travel  on 
a  fare. 

ni.  Applicability 

(A)  This  Final  Judgment  applies  to  the 
defendants  and  to  each  of  their 
successors,  assigns,  and  to  all  other 
persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  the 
Final  Judgment  by  personal  service  or 
otherwise. 

(B)  Nothing  herein  contained  shall 
suggest  that  any  portion  of  this  Final 
Judgment  is  or  has  been  created  for  the 
benefit  of  any  third  party  and  nothing 
herein  shall  be  construed  to  provide  any 
rights  to  any  third  party. 


Each  of  the  defendants  is  enjoined 
and  restrained  from: 

(A)  Agreeing  with  any  other  airline  to 
fix,  establish,  raise,  stabilize,  or 
maintain  any  fare; 

(B)  Disseminating  any  first  ticket 
dates,  last  ticket  dates,  or  any  other 
information  concerning  the  defendant’s 
planned  or  contemplated  fares  or 
changes  to  fares; 

(C)  Making  visible  or  disseminating 
its  own  tags  or  any  other  similar 
designating  mechanism  to  any  other 
airline; 

(D)  Making  visible  or  disseminating  to 
any  other  airline  any  fare  that  is 
intended  solely  to  communicate  a 
defendant’s  planned  or  contemplated 
fares  or  changes  to  fares; 

(E)  Making  visible  or  disseminating 
two  or  more  footnote  designators  that 
identify  footnotes  that  contain  identical 
information,  or  making  visible  or 
disseminating  any  footnote  designator 
that  identifies  a  footnote  that  contains 
no  information;  and 

(F)  Using  fare  codes  that  convey 
information  other  than  fare  class  or 
terms  and  conditions  of  sale  or  travel. 

V.  Limiting  Conditions 

(A)  Nothing  in  this  Final  Judgment 
shall  prohibit  any  defendant  from 
submitting  its  fare  changes  to  A'lT  for 
processing,  or  disseminating  to  ^Ss  or 
other  reservations  systems  rules  that  do 
not  contain  or  describe  any  first  ticket 
date,  last  ticket  date,  or  planned  or 
contemplated  fare  level. 

(B)  Nothing  in  this  Final  Judgment 
shall  prohibit  any  defendant  from 
engaging  in  communications  with 
another  airline  when  such 
communications  are  reasonably 
necessary  to  establish,  implement,  or 
modify  a  joint,  code  share,  commuter,  or 
other  interline  fare  with  that  airline. 

(C)  Nothing  in  this  Final  Judgment 
shall  prohibit  any  defendant  from 


IV.  Prohibited  Conduct 
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advertising  that  a  promotional  fare  will 
cease  to  be  available  for  purchase  on  a 
specified  date  or  after  a  specified  period 
of  time,  provided  that  such  advertising 
occurs  (i)  in  conjvmction  with  the 
promotional  fare  first  being  offered  for 
sale,  (ii)  in  media  of  general  circulation 
or  through  mass  mailings,  and  (iii)  in  a 
manner  designed  to  directly  reach  a 
meaningful  number  of  potential 
consumers  likely  to  purchase  the 
promotional  fare.  In  the  event  such 
advertising  occurs,  nothing  in  this  Final 
Judgment  shall  prohibit  the  advertising 
defendant  from  otherwise  disseminating 
information  that  such  fare  will  cease  to 
be  available  for  purchase  on  the 
specified  date  or  after  the  specified 
period  of  time. 

After  any  airline  disseminates  a 
promotional  fare  with  a  last  ticket  date 
in  any  city  or  airport  pair,  nothing  in 
this  Final  Judgment  shall  prohibit  a 
defendant  from  promptly  thereafter 
disseminating,  without  advertising,  a 
new  fare  with  the  same  fare  level  and 
restrictions  and  same  last  ticket  date,  in 
the  same  city  or  airport  pair  as  that 
promotional  fare,  and  from  thereafter 
otherwise  disseminating  such 
information. 

(D)  Nothing  in  this  Final  Judgment 
shall  prohibit  any  defendant  ft-om 
disseminating  public  statements 
regarding  contemplated  changes  in 
fares,  provided  such  statements  describe 
neither  effective  dates  nor  the  particular 
amounts  or  rules  relating  to  particular 
city  or  airport  pairs  or  sets  of  city  or 
airport  pairs. 

(E)  Nothing  in  this  Final  Judgment 
shall  prohibit  any  defendant  from 
advocating  or  discussing,  in  accordance 
with  the  doctrine  established  in  Eastern 
Railroad  Presidents  Conference  v.  Noerr 
Motor  Freight.  Inc.,  365  U.S.  127  (1961), 
and  its  progeny,  legislative,  judicial  or 
regulatory  actions,  or  governmental 
policies  or  actions. 

(F)  The  dissemination  of  travel  dates, 
in  and  of  itself,  does  not  constitute  a 
violation  of  this  Final  Judgment. 

(C)  Nothing  in  this  Final  Judgment 
shall  be  construed  to  prohibit  any 
defendant,  in  unilaterally  determining 
its  own  fares,  firom  considering  all 
publicly  available  information  relating 
to  the  fares  of  other  airlines. 

(H)  Regardless  of  what  fares  any 
airline  offers  in  any  city  or  airport  pair, 
offering  any  fare  in  the  same  or  any 
other  city  or  airport  pair,  in  and  of  itself, 
does  not  constitute  a  violation  of  this 
Final  Judgment. 

VI.  Compliance  Program 

(A)  Each  defendant  is  ordered  to 
maintain  an  antitrust  compliance 
program  which  shall  include 


designating,  within  30  days  of  entry  of 
this  Final  Judgment,  an  Antitrust 
Compliance  Officer  with  responsibility 
for  accomplishing  the  antitrust 
compliance  program  and  with  the 
purpose  of  achieving  compliance  with 
this  Final  Judgment.  The  Antitrust 
Compliance  Officer  shall,  on  a 
continuing  basis,  supervise  the  review 
of  the  current  and  proposed  activities  of 
his  or  her  defendant  company  to  ensure 
that  it  complies  with  this  Final 
Judgment.  The  Antitrust  Compliance 
Officer  shall  be  responsible  for 
accomplishing  the  following  activities: 

(1)  Distributing,  within  60  days  from 
the  entry  of  this  Final  Judgment,  a  copy 
of  this  Final  Judgment  to  all  officers  and 
to  employees  who  have  any 
responsibility  for  approving, 
disapproving,  analyzing,  monitoring, 
studying,  recommending,  or 
implementing  any  fares,  or 
disseminating  any  fares  to  ATP,  CRSs  or 
any  airlines; 

(2)  Distributing  in  a  timely  manner  a 
copy  of  this  Final  Judgment  to  any 
officer  or  employee  who  succeeds  to  a 
position  described  in  section  VI(A)(1); 

(3)  Briefing  annually  those  persons 
designated  in  section  VI(A](1)  on  the 
meaning  and  requirements  of  this  Final 
Judgment  and  the  antitrust  laws  and 
advising  them  that  the  defendant’s  legal 
advisors  are  available  to  confer  with 
them  regarding  compliance  with  the 
Final  Judgment  and  the  antitrust  laws; 

(4)  Obtaining  ft-om  each  officer  or 
employee  designated  in  section  VI(A)(1) 
an  annual  written  certification  that  he  or 
she;  (1)  has  read,  understands,  and 
agrees  to  abide  by  the  terms  of  this  Final 
Judgment;  and  (2)  has  been  advised  and 
understands  that  his  or  her  failure  to 
comply  with  this  Final  Judgment  may 
result  in  conviction  for  criminal 
contempt  of  court;  and 

(5)  Maintaining  a  record  of  recipients 
to  whom  the  Final  Judgment  has  been 
distributed  and  from  whom  the 
certification  in  section  VI(A)(4)  has  been 
obtained. 

(B)  At  any  time,  if  a  defendant’s 
Antitrust  Compliance  Officer  learns  of 
any  past  or  future  violations  of  Section 
IV  of  this  Final  Judgment,  that 
defendant  shall,  within  45  days  after 
such  knowledge  is  obtained,  take 
appropriate  action  to  terminate  or 
m^ify  the  activity  so  as  to  comply  with 
this  Final  Judgment. 

(C)  For  each  last  ticket  date  placed  in 
ATT  or  a  CRS  pursuant  to  Section  V(C), 
each  defendant  shall  retain  (1)  a  record 
of  the  dates  that  such  last  ticket  date 
was  disseminated  in  the  system  and  the 
specific  fares  and  city  or  airport  pairs  to 
which  the  last  ticket  date  was  attached, 
and  (2)  either  a  representative  copy  or 


transcript  of  the  advertisement  that  was 
used  in  conjimction  with  any  such  last 
ticket  date  and  a  record  of  the  use  of 
such  advertising,  or  a  representative 
copy  or  transcript  of  the  advertisement 
of  the  promotional  fare  to  which  the 
defendant  was  responding.  Such  records 
and  representative  copies  or  transcripts 
shall  be  maintained  in  a  manner  that 
facilitates  prompt  retrieval  and  review 
of  the  documentation  required  by  this 
section.  These  documents  shall  1M 
retained  for  a  period  of  three  years  from 
the  first  date  any  such  advertising 
appeared  or  the  first  date  any  sucm  last 
ticket  date  appeeired  in  ATP  or  a  CRS. 

VII.  Certification 

(A)  Within  75  days  after  the  entry  of 
this  Final  Judgment,  each  defendant 
shall  certify  to  the  plaintiff  whether  it 
has  designated  an  Antitrust  Compliance 
officer  and  has  distributed  the  Final 
Judgment  in  accordance  with  Section  VI 
above. 

(B)  For  10  years  after  the  entry  of  this 
Final  Judgment,  each  defendant  shall 
certify  to  the  plaintiff  whether  it  has 
designated  an  Antitrust  Compliance 
Officer  and  has  distributed  the  Final 
Judgment  in  accordance  with  Section  VI 
above. 

(B)  For  10  years  after  the  entry  of  this 
Final  Judgment,  on  or  before  its 
anniversary  date,  each  defendant  shall 
file  with  the  plaintiff  a  statement  as  to 
the  fact  and  manner  of  its  compliance 
with  the  provisions  of  section  VI. 

VIII.  Plaintiff  Access 

(A)  To  determine  or  secure 
compliance  with  this  Final  Judgment 
and  for  no  other  purpose,  duly 
authorized  representatives  of  the 
plaintiff  shall,  upon  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  any  defendant 
made  to  its  principal  office,  be 
permitted,  subject  to  any  legally 
recognized  privilege: 

(1)  Access  during  such  defendant’s 
office  hours  to  inspect  and  copy  all 
documents  in  the  possession  or  under 
the  control  of  such  defendant,  who  may 
have  counsel  present,  relating  to  any 
matters  contained  in  this  Final 
Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  such  defendant  and 
without  restraint  or  interference  from  it, 
to  interview  officers,  employees  or 
agents  of  such  defendant,  who  may  have 
counsel  present,  regarding  such  matters. 

(B)  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  made  to  any 
defendant’s  principal  office,  such 
defendant  shall  submit  such  written 
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reports,  under  oath  if  requested,  relating 
to  any  matters  contained  in  this  Final 
judgment  as  may  be  reasonably 
requested,  subject  to  any  legally 
recomized  privile^. 

(C)  No  information  or  documents 
obtained  by  the  means  provided  in 
section  vm  shall  be  divulged  by  the 
plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Pinal  Judgment,  or  as 
otherwise  required  by  law. 

(D)  If  at  the  time  information  or 
documents  are  furnished  by  any 
defendant  to  plaintiff,  such  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Qvil 
Procedure,  and  such  defendant  marks 
each  pertinent  page  of  such  material, 
“Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,”  then  10  days  notice 
shall  be  given  by  plaintiff  to  such 
defendant  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding)  to  which 
that  defendant  is  ncK  a  party. 

IX.  Further  Elements  of  the  Final 
Judgment 

(A)  This  Final  Judgment  shall  expire 
ten  years  from  the  date  of  its  entry. 

(B)  If,  subsequent  to  the  entry  of  this 
Final  Judgment,  a  stipulated  final 
judgment  in  this  matter  is  filed  with 
respect  to  another  airline,  or  if  this  Final 
Judgment  or  a  subsequently  filed 
stipulated  final  judgment  in  this  matter 
is  modified  in  any  respect,  any 
defendant,  in  its  sole  discretion,  may 
move  this  Ccnirt,  and  the  Court  shall 
grant  such  a  motion,  to  substitute  such 

a  stipulated  final  judgment  or  modified 
stipulated  final  judgment  for  this  Final 
Jud^ent. 

(C)  Jurisdiction  is  retained  by  this  • 
Court  for  the  purpose  of  enabling  any  of 
the  parties  to  this  Final  Judgment  to 
apply  to  this  Court  at  any  time  for 
further  orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  to  modify 
or  terminate  any  of  its  provisions,  to 
enforce  compliance,  and  to  punish 
violations  of  its  provisions. 

(D)  Entry  of  this  Final  Judgment  is  in 
the  public  interest. 

Dated: _ 


United  States  District  Judge 
Filed:  12/21/92,  Judge  Revercomb. 


Competitive  Impact  Statement 

Pursuant  to  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C  16  (b)-(h),  the  United  States 
submits  this  (Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  mitry  with  the 
consent  of  United  Air  Lines.  Inc.,  and 
USAir,  Inc.,  in  this  dvil  antitrust 
proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

On  December  21. 1992,  the  United 
States  filed  a  civil  antitrust  complaint 
alleging  that  Alaska  Airlines,  American 
Airlines,  Continental  Airlines.  Delta  Air 
Lines,  Northwest  Airlines,  Trans  World 
Airlines,  United  Air  Lines,  and  USAir 
(“airline  defendants”).  Airline  Tariff 
Publishing  Company  (“ATP”),  and  co¬ 
conspirators  conspired  unreasonably  to 
restrain  competition  among  themselves 
in  violation  of  section  1  of  the  Sherman 
Act,  15  U.S.C.  1.  The  Complaint  alleges 
two  causes  of  action. 

The  first  cause  of  action  alleged  in  the 
(k>mplaint  is  that,  during  the  period 
beginning  at  least  as  early  as  April  1988 
and  continuing  through  at  least  May 
1990,  each  of  the  airline  defendants  and 
co-conspirators  engaged  in  various 
combinations  and  conspirades  with 
other  of  the  airline  defendants  and  co¬ 
conspirators.  consisting  of  agreements, 
understandings,  and  concerted  actions 
to  fix  prices  by  increasing  fares, 
eliminating  discounted  fares,  and 
setting  fare  restrictions  for  tickets 
purchased  for  travel  between  cities  in 
the  United  States.  These  agreements, 
understandings,  and  concerted  actions 
were  reached  and  effectuated  through 
each  of  the  airline  defendant’s  use  of  the 
computerized  fare  dissemination 
services  of  ATP  to  (1)  exchange 
proposals  and  negotiate  fare  Ganges;  (2) 
trade  fare  changes  in  certain  markets  in 
exchange  for  fare  changes  in  other 
markets;  and  (3)  exchange  mutual 
assurances  concerning  the  level,  scope, 
and  timing  of  fare  changes.  The 
combinations  and  conspiracies  alleged 
in  the  first  cause  of  action  had  the  effect 
of  depriving  consumers  of  scheduled  air 
passenger  transportation  services  of  the 
benefits  of  hee  and  open  competition  in 
the  sale  of  such  services. 

The  second  cause  of  action  alleged  in 
the  Complaint  is  that,  during  the  period 
beginning  at  least  as  early  as  April  1988 
and  continuing  through  to  the  date  of 
the  Complaint,  the  airline  defendants, 
ATP,  and  co-conspirators  engaged  in  a 
combination  and  conspiracy,  consisting 
of  an  agreement,  understanding,  and 
concert  of  action  to  create,  maintain. 
op)erate,  and  participate  in  the  ATP  fare 
dissemination  system.  This  fare 


dissemination  system  has  been 
formulated  and  operated  in  a  manner 
that  unnecessarily  facilitates 
coordinated  interaction  among  the 
airline  defendants  and  co-omspirators, 
enabling  them  to:  (1)  (3ommrinicate 
more  effectively  with  one  another  about 
future  increases  to  fares,  future  changes 
to  fare  restrictions,  and  future 
elimination  of  discounted  fares:  (2) 
establish  links  between  proposed  fare 
changes  in  one  or  more  city-pair 
markets  and  proposed  changes  in  other 
city-pair  markets:  (3)  monitor  each 
other’s  changes,  including  changes  in 
fares  that  are  not  available  for  sale;  and 
(4)  lessen  uncertainty  concerning  each 
other’s  pricing  intentions.  The 
combination  and  conspiracy  alleged  in 
the  second  cause  of  action  has  made 
coordinated  interaction  among  the 
airline  defendants  and  co-conspirators 
more  likely,  successful,  and  complete, 
and  has  deprived  consumers  of  air 
passenger  transportation  services  of  the 
benefits  of  free  and  open  competiticm  in 
the  sale  of  such  services. 

The  Ck)mplaint  seeks  relief  that  will 
prevent  the  defendants  from  continuing 
or  renewing  the  alleged  conspiracies,  or 
engaging  in  any  other  conspiracy  or 
adopting  any  other  practice  having  a 
similar  purpose  or  efrect. 

On  D^ember  21, 1992,  the  United 
States,  United  and  USAir  filed  a 
Stipulation  in  which  they  consented  to 
the  entry  of  the  proposed  Final 
Judgment  containing  prohibitions  on  the 
conduct  of  United  and  USAir  (the 
settling  defendants)  that  provides  the 
relief  the  United  States  seeks  in  the 
Complaint.  Under  the  proposed  Final 
Judgment,  the  settling  defendants  will 
be  required  to  institute  a  compliance 
program  to  ensure  that  they  do  not 
continue  or  renew  the  alleged 
conspiracies  or  engage  in  any  other 
conspiracy  or  practice  having  a  similar 
purpose  or  effect.  Additionally,  the 
proposed  Final  Judgment  requires  that 
United  and  USAir  file  annual  reports 
with  the  Government  certifying  that 
each  has  complied  with  section  VI  of 
the  Final  Judgment. 

The  United  States  and  the  settling 
defendants  have  stipulated  that  the 
Court  may  enter  the  proposed  Final 
Judgment  after  compliance  with  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  provided  the  United 
States  has  not  withdrawn  its  consent. 
The  proposed  Final  Judgment  provides 
that  its  entry  does  not  constitute  any 
evidence  against  or  admission  by  any 
party  with  respect  to  any  issue  of  fact 
or  law. 

Entry  of  the  proposed  Final  Judgment 
will  terminate  the  action  against  United 
and  USAir,  except  that  the  Court  will 
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retain  jurisdiction  over  the  matter  of 
further  proceedings  that  may  be 
required  to  interpret,  enforce,  or  modify 
the  Final  Judgment,  or  to  punish 
violations  of  any  of  its  provisions. 

II.  Description  of  the  Practices  Involved 
in  the  Alleged  Violations 

A.  Industry  Background 

The  domestic  passenger  airline 
industry  generates  annual  sales  in  the 
tens  of  billions  of  dollars.  Each  of  the 
airline  defendants  is  a  significant 
competitor,  providing  scheduled 
nonstop,  one-stop,  and  multi-stop 
domestic  air  passenger  services  l^tween 
a  large  nuniber  of  origin  and  destination 
cities  (city  pairs). 

Through  hub  and  spoke  route 
systems,  the  airlines  are  able  to 
consolidate  passengers  horn  many 
points  at  a  single  location  (the  hub)  and 
then  transport  them,  along  with 
passengers  originating  at  the  hub,  to  a 
common  destination.  The  hub  system 
generally  permits  an  airline  to  serve 
many  more  city  pairs  than  it  otherwise 
would  be  able  to  serve  with  nonstop 
service  alone. 

Although  each  of  the  airline 
defendants  operates  an  extensive 
network  of  city-pair  routes,  the 
networks  are  not  identical.  All  airlines 
do  not  serve  all  city  pairs,  and  the 
service  offered  by  airlines  on  the  same 
city  pair  may  vary  as  to  the  type  of 
service  offered  (nonstop  versus  one  or 
more  stops).  In  addition,  the  times  and 
frequencies  of  service  offered  may  vary 
considerably  among  airlines.  As  a 
consequence  of  service  variations  and 
differences  in  passenger  mixes  and  cost 
structures,  airlines  may  have  varying 
preferences  as  to  the  prices  that  should 
be  charged  passengers  for  travel  on  a 
particular  city  pair. 

For  each  of  the  thousands  of  city  pairs 
served  by  each  airline,  numerous  fares 
are  offered  to  customers.  Many  of  these 
fares  carry  different  types  of  restrictions 
that  are  designed  to  segment  the  market 
for  air  travel  into  groups  with  varying 
sensitivities  to  price  and  time  of  travel. 
For  example,  fares  designed  to  appeal  to 
leisure  travelers  may  carry  longer 
advance  purchase  requirements  than 
fares  designed  for  business  travelers. 

Airlines  constantly  alter  fares  in 
response  to  changes  in  costs,  both 
industrywide  and  airline-specific,  and 
to  changes  in  consumer  demand,  both 
for  travel  generally  and  travel  on 
particular  city  pairs.  Moreover,  the 
availability  to  consumers  of  a  seat  on  a 
particular  flight  at  a  particular  fare  is 
controlled  by  each  airline’s  continuous 
adjustment,  based  upon  projected  and 


actual  demand,  of  the  inventory  of  seats 
available  at  that  fare. 

ATP  is  the  central  source  for  the 
collection,  organization,  and 
dissemination  of  fare  information  for 
virtually  every  domestic  airline.  (ATP 
does  not  receive  seat  allocation 
information.)  Each  of  the  airline 
defendants  owns  and  participates  in  the 
ATP  fare  dissemination  system  through 
which  information  is  exchanged  about 
fares.  ATP  also  provides  this 
information  to  computer  reservation 
systems  ("CRSs”)  and  other  subscribers. 

Each  airline  supplies  ATP  with  basic 
information  about  its  fares.  This 
information  includes;  fare  codes  (which 
indicate  the  names  of  the  fares — e.g., 

“F”  is  first  class;  "Y”  is  full  coach),  fare 
amounts,  rules,  and  routings.  Rules 
contain  restrictions'  that  limit  or 
condition  the  use  of  the  fare,  including 
advance  purchase  requirements  and 
penalties  for. itinerary  changes.  Routings 
are  used  to  limit  fares  to  travelers  using 
a  particular  itinerary,  for  example, 
connecting  flints  over  a  particular  hub. 

An  airline  also  can  attach  up  to  two 
footnotes  to  any  fare  in  the  ATP  date 
base.  Footnotes  are  identified  by 
alphanumeric  codes  ("footnote 
designators”),  such  as  "A”  or  “32." 
Footnotes  are  used  by  airlines  to 
identify,  among  other  things,  the 
relevant  ticketing  and  travel  dates. 

A  first  ticket  date  indicates  a  future 
date  at  which  a  fare  is  currently 
scheduled  to  become  available  for 
purchase  by  consumers.  The 
dissemination  of  a  fare  with  a  first  ticket 
date  does  not  mean  that  the  fare  will 
ever  be  offered  for  sale;  the  airlines 
often  change  the  first  ticket  date  to  an 
earlier  or  later  time  than  originally 
announced,  or  withdraw  the  fare 
altogether  before  the  first  ticket  date 
arrives. 

A  last  ticket  date  indicates  a  future 
date  at  which  a  fare  currently  offered  for 
sale  may  no  longer  be  available  for  sale. 
Again,  no  obligation  is  implied  by  the 
dissemination  of  a  last  ticket  date,  and 
the  airlines  often  change  the  last  ticket 
date  to  an  earlier  or  later  time  than 
originally  announced,  or  withdraw  the 
fare  before  its  last  ticket  date. 

The  travel  dates  contained  in 
footnotes  indicate  when  a  consumer  can 
travel  using  a  particular  fare.  A  first 
travel  date  indicates  the  first  date  upon 
which  travel  on  a  particular  fare  may 
commence.  A  last  travel  date  indicates 
the  last  date  upon  which  travel  may 
commence. 

At  least  once  every  weekday,  each 
airline  defendant  submits  its  fare 
changes  to  ATP.  Fare  changes  include 
changes  in  existing  fares,  both  those 
available  and  unavailable  for  sale,  as 


well  as  the  addition  of  new  fares,  which 
may  be  either  available  or  unavailable 
for  sale.  Many  of  the  airline  defendants’ 
changes  to  existing  fares  involve 
changes  in  footnotes  that  add,  change  or 
remove  the  first  or  last  ticket  dates.  To 
indicate  that  fare  changes  in  difierent 
markets  are  connected,  airlines  can  use 
a  common  footnote  designator  for  each 
set  of  changes. 

Once  A*!?  receives  the  fare  changes, 
it  processes  the  changes  and  then 
disseminates  those  fare  changes  at  least 
once  each  weekday  to  the  airline 
defendants  and  other  A*!?  subscribers, 
including  CRSs.  The  information 
disseminated  by  A’TP  includes,  among 
other  things,  the  fare  codes,  dollar 
amounts,  and  rules  involved  in  each 
airline  defendant’s  pricing  actions.  ATP 
also  disseminates  the  footnotes  used  by 
each  airline  defendant  on  each  fare, 
including  the  footnote  designators  and 
the  ticketing  and  travel  dates  contained 
in  the  footnotes. 

The  information  disseminated  by  ATP 
is  used  differently  by  the  CRSs  and  the 
airline  defendants.  The  airline 
defendants,  either  directly  or  by 
contract  with  third  parties,  employ 
sophisticated  computer  programs  that 
process  and  sort  the  fare  and  fare  change 
information  received  from  A*!?  to 
produce  detailed  daily  reports.  These 
reports  display  the  fare  changes  in  a 
variety  of  ways  that  allow  the  airline 
defendants  to  monitor  and  analyze  all  of 
each  other’s  f^s  and  contemplated 
changes  to  fares  and  to  discern  patterns 
or  links  among  fare  changes  in  various 
markets. 

In  contrast,  CRSs  load  the  information 
into  their  data  bases,  which  travel 
agents  use  to  make  reservations  and 
price  tickets  on  fares  that  are  available 
for  sale.  Travel  agents  using  a  CRS  can 
obtain  fare  information  for  only  one 
market  at  a  time,  most  often  for  a 
specific  flight  on  a  given  day,  and  they 
do  not  have  access  to  any  airline’s 
footnote  designators.  Thus,  travel  agents 
cannot  readily  determine  all  of  the 
airlines’  contemplated  changes  to  fares. 
Nor  can  they  easily  determine 
relationships  between  fares  (including 
proposed  fare  increases  and  proposed 
elimination  of  discounted  fares)  in  one 
or  more  city  pairs  and  fares  in  other  city 
pairs. 

B.  Illegal  Agreements  to  Fix  Prices  by 
Increasing  Fares,  Eliminating 
Discounted  Fares,  and  Setting  Fare 
Restrictions  in  Various  City-Pair 
Markets 

The  first  cause  of  action  is  based  on 
an  alleged  series  of  Sherman  Act  section 
1  per  se  illegal  price  fixing  agreements 
that  were  reached  beginning  as  early  as 
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April  1988  and  continuing  through  at 
least  May  1990.  Using  the  ATP  foie 
dissemination  system,  the  airline 
defendants  participated  in  a  complex, 
iterative,  and  essentially  private 
exchange  of  future  fore  information  with 
the  purpose  and  effect  of  reaching 
agreements  on  price.  Using,  among 
other  things,  first  and  last  ticket  dates 
and  footnote  designators,  they 
exdianged  clear  and  concise  messages 
setting  forth  the  fore  changes  that  each 
piefened,  and  they  engag^  in  an 
electronic  dialogue  to  work  out  their 
differences.  The  airline  defendants 
conducted  complex  negotiations, 
ofiered  explanations,  traded  concessions 
with  one  another,  took  actions  against 
their  independent  self-interests, 
punished  recalcitrant  airlines  that 
discounted  fores,  and  exchanged 
commitments  and  assurances — all  to  the 
end  of  reaching  agreements  to  increase 
fares,  eliminate  discounts,  and  set  fare 
restrictions. 

There  is  evidence  of  two  types  of 
price  fixing  agreements  and  each  of  the 
airline  defendants  was  a  party  to  such 
agreements.  These  price  fixing 
agreements  occurred  fiaquently,  were  of 
significant  duration,  and  involved  many 
dty-pair  markets,  including  some  of  the 
most  heavily  traveled  in  the  United 
States. 

In  the  first  type  of  agreement,  the 
airline  defendants  rely  primarily  on 
fares  with  first  tidcet  dates  in  the  future, 
(that  is,  fares  that  are  not  available  for 
purchase  by  consumers),  in  conjunction 
with  footnote  designators  and  other 
devices,  to  commimicate  proposals, 
counterproposals,  and  commitments  to 
increase  fares.  For  example.  Carrier  A 
initially  proposes  to  increase  a  set  of 
fares  in  a  number  of  markets  by  filing 
these  changes  in  ATP  with  a  first  ticket 
date  two  weeks  in  the  futtire  (and 
attaching  a  last  ticket  date  to  the 
corresponding  existing  fares  that  are  to 
be  replaced).  The  increase  may  involve 
raising  the  level  of  a  particular  fare  or 
making  the  rules  for  a  particular  fere 
more  restrictive.  Other  airlines  than 
respond  to  Carrier  A's  proposal  by  filing 
similar  feres  with  future  first  ticket 
dates,  filing  diffwant  fares  with  future 
first  ticket  dates,  or  expanding  the  set  of 
fares  with  future  first  ticket  dates  to 
include  different  markets  or  fare  types. 
Fares  in  thousands  of  markets  may  be 
involved.  Typically,  each  airline  links 
the  markets  and  far  types  involved  by 
using  the  same  footnote  designator  on 
all  of  the  fares  that  it  proposes  to 
increase. 

The  process  of  negotiation  through 
fare  proposals  may  go  through  several 
iterations  diuing  wMch  the  fare  level 
originally  proposed  may  be  modified 


and  different  types  of  feres  or  sets  of 
markets  may  bie  added  or  subtracted 
from  the  proposal,  as  the  airlines 
bargain  and  make  trades  with  each 
other.  (Airline  A.  for  instance,  may  go 
along  with  increases  that  it  did  not 
prefer  in  markets  X  and  Y  in  exchange 
for  Airline  B  going  along  with  increases 
that  it  did  not  prefer  in  markets  R  and 
S.)  Hie  first  ticket  date  (and 
corresponding  last  ticket  dates)  may  be 
repieatedly  postponed  into  the  future  to 
ensure  that  the  fores  do  not  go  into 
effect  until  all  significant  competitors 
have  committed  to  them.  This  complex 
negotiation  ends  when  all  airlines  have 
indicated  their  commitment  to  the  fare 
increases  by  filing  the  same  fares  in  the 
same  markets  with  the  same  first  ticket 
date.  The  increases  take  effect  on  that 
future  date  and  then,  and  only  then,  are 
the  lower  feres  withdrawn  and  the  new 
and  higher  fares  sold  in  their  place. 

In  the  second  type  of  agreement,  the 
airlines  rely  primarily  on  last  ticket 
dates,  in  conjimction  with  footnotes 
designators  and  other  devices,  to 
communicate  proposals, 
counterproposals  and  commitments  to 
eliminate  discounted  fares  which  are 
currently  being  sold  to  consumers.  The 
negotiation  process  may  mirror  that 
described  above  except  that  the  airlines 
communicate  by  placing  last  ticket  dates 
on  the  particular  fares  that  each 
proposes  to  eliminate.  The  negotiation 
ends  when  all  of  the  airlines  have 
placed  the  same  last  ticket  date  on  the 
same  fares.  On  that  date,  the  particular 
discoimted  feres  expire. 

In  certain  instances,  an  airline  may 
create  a  basis  for  an  agreement  to 
eliminate  particular  discovmted  fares  at 
a  particular  time.  For  example.  Airline 
A  independently  concludes  that  it  is  in 
its  best  interest  to  file  a  discounted  fare 
in  a  market  important  to  Airline  B. 
Airline  B.  however,  finds  the 
discoimted  fere  objectionable.  Airline  B 
may  create  a  basis  for  a  trade  by  placing 
a  low  fare  in  one  of  Airline  A‘s  more 
profitable  markets.  It  then  attaches  to 
that  fare  a  last  ticket  date  that  is  curly  a 
few  days  in  the  future.  Airline  B  may 
use  a  unique  footnote  designator  for  the 
fare,  that  is,  a  designator  that  is  different 
from  that  used  for  any  other  fere  with 
the  same  last  ticket  date,  thus 
highlighting  its  action.  To  ensure  that 
Airline  A  imderstands  the  link  between 
the  new  “tradeable"  discount  fare  and 
the  targeted  discount  fare.  Airline  B  may 
also  use  a  fere  basis  cxxle  and  dollar 
amount  for  the  new  fare  similar  to  that 
of  the  targeted  fare.  In  some  cases. 
Airline  B  may  also  file  in  its  own  market 
a  fare  that  matches  Airline  A’s  original 
discount  fare  but  that  has  the  same  last 
ticket  date  and  footnote  designator  as  its 


new  tradeable  discount  fare  in  Airline 
A’s  market,  thus  linking  Airline  A’s 
original  discoxmt  fore  and  Airline  B’s 
new  fare  even  more  clearly. 

In  these  ways.  Airline  B  cxmveys  an 
offer  to  Airline  A:  “I’li  remove  my 
discount  from  yovu-  market  on  the 
indicated  last  ticket  date  if  you  remove 
your  discount  from  my  market  on  that 
date."  Airline  A  then  accepts  the  offer 
by  placing  a  short  last  ticket  date  on  its 
original  discount  fare,  often  matching 
Airline  B’s  last  ticket  date.  Airlines  A 
and  B  then  allow  the  original 
discoimted  fare  and  the  new  discovmted 
fare  to  expire  on  the  agreed  upon  last 
ticket  date,  and  higher  prices  are  re¬ 
established  and  maintained  in  both 
markets. 

C.  Illegal  Agreement  to  Operate  A  Fare 
Dissemination  System  that 
Unreasonably  Facilitates  Fare 
Coordination 

The  second  cause  of  action  is  based 
on  alleged  joint  activities  that  began  as 
early  as  April  1988  and  continued  until 
the  date  of  the  Complaint  and  that  are 
illegal  under  a  Sherman  Act  Section  1 
“rule  of  reason”  analysis.  The  core  of 
the  second  cause  of  action  is  that  the 
airline  defendants  agreed  to  exchange 
fare  information  (including  information 
on  fares  that  were  not  available  for  sale 
to  consumers)  with  one  another  through 
ATP  in  a  manner  that  unnecessarily  and 
unreasonably  allowed  them  to 
coordinate  fares. 

ATP  is  a  joint  venture  in  which  all  of 
the  airline  defendants  are  co-owners. 
Airlines,  including  a  number  of  the 
airline  defendants,  serve  on  its  board  of 
directors.  ATP  maintains  its  fare  data 
base  on  behalf  of  the  airline  defendants. 

ATP  provides  the  airlines  with  a 
number  of  commimication  devices  that 
allow  them  to  coordinate  better  across 
markets  and  within  each  market  on  fares 
and  fare  changes.  The  principal  ATP 
commimication  devices  are  first  ticket 
dates,  last  ticket  dates,  and  footnote 
designators.  They  enabled  the 
defendants  on  many  occasions  to  reach 
overt  price-fixing  agreements  of  the  type 
described  in  the  first  cause  of  action. 
These  same  devices  also  facilitate 
pervasive  coordination  of  airline  fares 
short  of  price  fixing— coordination  that 
would  not  occur  simply  by  virtue  of  the 
structure  of  the  airline  industry. 

The  likelihood  of  successful 
coordination  among  horizontal 
competitors  is  substantially  enhanced 
when  firms  are  able  to  identify  mutually 
beneficial  terms  of  coordination,  detect 
deviations  (or  “cheating")  from  the 
coordinated  outcome,  and  punish  or 
credibly  threaten  to  punish  those 
deviations  (that  is,  make  the  deviation 
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less  profitable  than  adhering  to  the 
coordinated  price). 

The  airline  industry  has  a  number  of 
characteristics  that  nudoe  it  susceptible 
to  successful  cooidinaticm  among  firms. 
Many  airline  city-pair  laaikets  are 
highly  concentrated.  AH  curmat  feres 
(those  available  ha  sale  to  consmners) 
and  fare  restrictions  are  necessarily 
widely  distributed  and  easily  monitored 
by  the  competing  airlines,  in  addition, 
using  CRSs.  the  airlines  can  monitor 
whether  a  competitor  is  making  seats 
available  at  a  discount  fere  at  «iy  given 
time.  (The  ability  to  cheat  by  increasing 
the  amount  of  discount  seats  sold  is  al^ 
limited  by  restrictions  that  make 
discount  fares  unattractive  or 
unavailable  to  large  numbers  of 
customers.)  Each  of  these  fectors  tends 
to  make  coordination  among 
competitors  easier  and  more  likely  to 
occur,  even  in  the  absmce  of 
communication  through  ATP. 

On  the  cither  hand,  other  inherent 
characteristics  of  the  airline  industry 
tend  to  make  anticompetitive 
coordination  more  difficult.  Airlines’ 
costs  of  serving  particular  city-pair 
markets  vary  widely,  as  do  consumers’ 
preferences  or  demand  for  different 
airlines*  services  in  different  caty-pair 
markets.  This  is  particulerly  true  when 
one  airline  offers  nonstop  service  in  a 
city  pair  where  it  has  a  hub  at  one 
endpoint,  while  its  competitors  ofier 
one-stop  or  connecting  service.  These 
differences  result  in  t^  various  airlines 
serving  a  city-pair  market  often  having 
quite  different  prefrared  prices,  making 
it  difficult  for  them  to  identify  a 
mutually  beneficial  coordinated  price. 
The  large  number  of  dty-pair  markets 
and  fere  changes  also  n^es 
coordination  a  difficult  task.  FinaUy, 
coordination  is  discouraged  by  the 
difficulty  of  distinguishi^  fare  changes 
that  are  intended  to  punish  a  cxmpetitor 
for  cheating  from  fere  changes  that  are 
themselves  deviations  from  the 
coordinated  price;  misconstruing  a 
competitor’s  intentions  cxiuld 
precipitate  additional  fare  cutting. 

The  ATP  communication  devices 
enable  the  airlines  to  substantially 
overcome  many  of  these  impediments  to 
better  coordination.  Without  these  tools 
(or  some  cHher  ^bstitute  mechanism), 
each  airline  is  more  likely  to  act 
independently,  chargii^  low  prices  in 
certain  city  pairs,  such  as  those  in 
'  which  it  is  the  low  c»st  carrier,  or 
matching  low  prices  in  other  markets 
where  it  would  have  preferred  a  higher 
.  price.  With  these  cievicas,  the  airlines 
can  cocrrdinate  and  achieve  fere  levels 
above  those  that  otherwise  would  have 
prevailed. 


1.  ATP  Facnlitates  the  Identification  of 
Mutually  Beneficial  Terms  for 
CoordkMtion 

By  filing  feres  vrith  a  first  ticket  dale 
in  the  future,  or  extutding  a  first  ticket 
date  further  into  the  future  as  the 
original  first  ticket  date  approaches,  the 
airlines  are  able  to  exchange 
infcnmation  about  fares  th^  are  in 
essence  mere  proposals  rather  than 
offers  to  sell  tickets  to  cxinsumers.  The 
airlines  can  then  change  and  modify 
these  unavailable  fares  throu^  an 
iterative  pr(X}ess  of  multiple  proposals, 
counterproposals,  and  ot^r  messages. 
The  airfines  can  also  use  footnote 
designators  to  indicate  which  markets 
are  involved  in  their  proposals.  The  use 
of  such  fere  proposals  allows  airlines  to 
see  how  competitors  will  reac;t  to  a 
proposed  increase,  consider  ahemative 
proposals,  and  identify  a  mutually 
acceptable  fare  increase,  without  the 
risk  of  losing  sales  during  the  process  to 
a  competitor  with  lower  fares. 
Ultimately,  each  airline  can  increase  its 
fares  with  greater  c^ertainty  of  its 
competitors*  likely  fare  achons. 

Similarly,  by  placing  a  last  tichet  date 
on  discounted  feres,  ahiines  can 
ccmununic:^e  their  desires  to  eliminate 
those  feres  and  determine  their 
competitors’  willingness  to  do  likewise, 
without  risking  cmy  loss  of  traffic. 
Throuj^  a  process  of  repeated  filing  and 
changing  last  ticket  dates,  often  in 
conjunction  with  the  use  of  fcxrtnote 
designators  to  link  markets,  the  airlines 
c»n  develop  at  virtually  no  cost  a 
consensus  on  whether  and  when  a 
discounted  fere  should  be  removed. 
Consequently,  airlines  can  remove 
discxjunt  feres  with  greater  certainty  of 
their  competitors’  likely  acrtions. 

Last  ticket  dates,  first  ticket  dates,  and 
footnote  designators  also  facilitate 
trades  amcmg  the  airlines  during  the 
negotiation  process.  Increased  prices 
d^ired  by  some  airlines  are  exchanged 
for  incxeeses  desired  by  others  in 
different  markets.  Often  such  trades 
involve  hubs.  E«;h  airline  tencis  to 
prefer  higher  feres  on  routes  to  or  from 
its  hub  cities,  where  it  tends  to  have 
high  market  shares  and  generate  the 
highest  profits.  Thus,  an  airline  may  be 
willing  to  raise  feres  ^)ove  its  most 
preferred  fare  on  others’  hub  routes  in 
order  to  ensure  that  those  airlines 
charge  the  higher  fares  it  desires  cm  its 
own  hub  routes.  By  using  first  and  last 
ticket  dates  and  footnote  deagnators  to 
link  the  markets  involved  in  Hie  trade, 
the  airlines  can  more  precisely 
Communicate  the  terms  of  sucii 
muhimarket  trades  at  very  low  oort. 


2.  ATP  Makes  Punishing  Devietkms 
Mora  Efiecrive  and  Less  Costly 

When  coordinated  prices  are  above 
the  competitive  level,  an  airline  will 
have  an  incentive  to  deviate  from  the 
coordinated  price,  that  is.  to  lower  its 
price.  Tlie  greater  the  incentive  to 
deviate,  the  less  likely  it  is  that  firms 
will  attempt  to  ccmrdinate  prices  in  the 
first  placa,  and  the  less  effecitive  \rill  be 
any  coordination.  However,  if 
deviafions  from  coordinated  fere  levels 
can  be  detected  quickly  and  made 
im profitable  (‘^punish^'’)  by  other 
airlines,  effecitive  coordination  bacxnoes 
more  likely. 

The  broad  aiul  rapid  dissemination  of 
fares  in  the  airline  industry  ensures  that 
any  airiine’s  fere  changra  con  be 
detected  easily  and  la^dly  by  other 
airlines.  Becouse  of  tlra  lai^  nuntoer  of 
markets  and  the  frequency  of  fere 
changes,  however,  cfeterauning  whether 
fare  changes  are  deviations  from 
coordinated  fare  levels  is  more  difficult. 
Punishment  is  unlikely  to  be  effective  if 
a  deviating  airline  connot  determine 
which  fare  changes  era  intended  as 
punishment,  or  which  of  its  fare  actions 
elicited  the  punishmoit  Mcneovw.  the 
risk  of  oth«r  airlines  raisinterpreting  fere 
changes  intended  to  be  panimmeat  as 
deviations,  which  tberaselvee  should  be 
punished,  raises  the  cost  of  punishment. 

ATP  makes  punishment  easier  axkd 
less  costly.  The  airlines  use  footnote 
designators  or  last  ticket  dales  to  link 
city-pair  markets  together, 
communicating  to  the  cheater  and 
its  other  competitors  that  a  fere  acticm 
is  intended  as  punishment  frxr  another 
airline’s  fare  action,  not  itself  a 
deviation  that  should  be  punished.  In 
this  way,  ATP  fecnlitates  the  successful 
elimiriation  of  many  discxmnts  mid 
discourages  competitive  pricing  in  the 
first  place. 

While  first  and  last  ticket  dates  and 
footnote  designatcxs  are  of 
immeasurable  value  to  the  airlines  in 
facilitating  pricing  coordinaticm,  they 
provide  little  benefit  to  consumers. 
Because  the  airlines  chaige  the  ticket 
dates  often  as  they  react  to  each  other’s 
messages  and  attempt  to  reach  a 
consensus,  the  tichet  dates  fora 
particular  fare  do  not  provide  travel 
agents  or  consumers  with  reliable 
informaticm  on  when  the  fere  will  be 
increased  or  discxmtinuecL  Consumers 
cannot  rely  on  the  presenoe  or  absence 
of  a  last  ti^et  date  an  a  fere  as 
assurance  that  the  fere  will  be  available 
for  a  oortain  period  of  time— the  airlines 
may  withdraw  the  fare  or  may  stop 
making  seats  available  at  the  fere 
without  prior  notice.  Detmmiaing 
whether  fere  changes  will  achtally  be 


3978 


Federal  Register  /  Vol.  58,  No.  7  /  Tuesday,  January  12,  1993  /  Notices 


implemented  requires  the  ability  to  sort 
fare  change  data  to  reveal  patterns  and 
connections  between  fares.  This 
requires  information  and  analytical 
tools  not  readily  available  to  travel 
agents  through  CRSs.  The  airlines,  on 
the  other  hand,  have  the  incentive  and 
ability  to  sort  the  fare  change  data  to 
make  maximum  use  of  the 
communicative  value  of  first  and  last 
ticket  dates  and  footnote  designators 
and  to  predict,  with  some  certainty, 
each  other’s  fare  actions. 

III.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  is 
intended  to  ensure  that  United  and 
USAir  do  not  continue  to  use  the  ATP 
fare  dissemination  system  or  any  similar 
mechanism  in  a  manner  that 
unnecessarily  facilitates  fare 
coordination  or  that  enables  them  to 
reach  specific  price-fixing  agreements.  It 
prohibits  the  settling  defendants  from 
disseminating  first  ticket  dates  or  using 
designating  mechanisms,  and 
substantially  restricts  their  use  of  last 
ticket  dates.  It  does  not,  however, 
prevent  United  and  USAir  fit)m 
instituting  programs  to  protect 
passengers  from  unanticipated  fare 
changes,  such  as  guaranteeing  fares  at 
the  time  a  reservation  is  made.  The 
proposed  Final  Judgment  also  prohibits 
other  conduct  that  would  allow  the 
settling  defendants  to  communicate 
costlessly  their  pricing  intentions  or 
signal  competitors  that  fare  actions  in 
different  markets  are  linked.  The 
proposed  Final  Judgment,  however, 
does  not  prevent  the  settling  defendants 
from  disseminating  their  currently 
available  fares  through  ATP  to  CRSs  for 
consumer  booking  and  ticketing,  from 
advertising  current  fare  information  to 
consumers,  or  fi'om  ofiering  for  sale 
fares  for  which  travel  can  only  begin  in 
the  future,  for  example,  offering  fares  in 
the  summer  that  apply  to  winter  travel 
to  Florida.  Finally,  nothing  in  the  Final 
Judgment  regulates  the  independent 
pricing  decisions  of  United  and  USAir, 
whether  or  not  their  prices  respond  to 
or  evoke  a  response  from  other  airlines. 

A.  Prohibited  Conduct 

Section  IV  of  the  proposed  Final 
Judgment  contains  six  categories  of 
prohibited  conduct.  Certain  exceptions 
to  these  prohibitions  are  contained  in 
the  limiting  conditions  in  section  V. 

Section  1V(A)  contains  general 
prohibitions  on  agreements  between 
airlines  “to  fix,  establish,  raise,  stabilize, 
or  maintain  any  fare.”  This  provision 
prohibits  the  setthng  defendants  from 
any  further  price  fixing  whether  by  the 
means  alleged  in  the  Complaint  or  by 


other  means  violative  of  the  Sherman 
Act. 

Section  IV(B)  contains  one  of  the  key 
provisions  of  the  proposed  Final 
Judgment.  It  prohibits  the  settling 
defendants  from  “disseminating  any 
first  ticket  dates,  last  ticket  dates,  or  any 
other  information  concerning  the 
defendant  airline’s  planned  or 
contemplated  fares  or  changes  to  fares.” 
This  provision  bars,  with  limited 
exceptions  discussed  below,  the  settling 
defendants’  use  of  first  and  last  ticket 
dates,  as  well  as  any  alternative  means 
of  communicating  &eir  future  pricing 
intentions.  For  example,  it  prevents  the 
settling  defendants  from,  with  any 
precision,  negotiating  fare  increases 
through  press  releases.  Similarly,  it 
prevents  the  settling  defendants  from 
beginning  to  use  travel  dates  to 
coordinate  fare  changes  rather  than  to 
communicate  meaningful  information  to 
consumers  on  the  relevant  travel 
periods  for  particular  fares.  This 
provision  will  prevent  United  and 
USAir  fi^m  participating  in  the 
extensive  and  costless  negotiation  over 
the  amount,  scope  and  timing  of  fare 
changes. 

The  ban  on  the  settling  defendants’ 
use  of  first  ticket  dates  is  absolute.  All 
of  the  settling  defendants’  fares,  whether 
in  ATP,  a  CRS  or  elsewhere,  must  be 
currently  available  for  sale  to 
consumers. 

The  settling  defendants  may  continue 
to  use  last  tidcet  dates,  but  only  in  very 
limited  circumstances.  Section  V(C)  of 
the  Final  Judgment  permits  the  settling 
defendants,  through  advertising  in 
media  of  general  circulation  or  through 
mass  mailings,  and  in  a  manner 
designed  to  directly  reach  a  meaningful 
number  of  likely  potential  consumers,  to 
state  that  a  promotional  fare  (a  new  fare) 
will  end  on  a  particular  date.  Once 
having  included  the  last  ticket  date  in 
such  advertising,  the  settling  defendants 
may  indicate  the  promotional  fares’  last 
ticket  dates  in  a  CRS  and  elsewhere. 
Once  another  airline  has  disseminated  a 
last  ticket  date  for  a  promotional  fare  in 
accordance  with  this  section,  the 
settling  defendants  may  disseminate  a 
last  ticket  date  in  a  CRS  or  elsewhere  on 
an  identical  new  fare  in  one  or  more  of 
the  same  city  pairs  without  advertising. 
These  restrictions  apply  only  when  a 
settling  defendant  chooses  to  use'a  last 
ticket  date.  The  settling  defendants 
remain  fi^e  to  advertise  and  market 
their  services  and  fares  in  any  other 
manner  they  choose,  including  any 
marketing  or  advertising  that  a  fare  will 
be  available  only  for  a  short  period  of 
time. 

The  restrictions  on  the  dissemination 
of  last  ticket  dates  contained  in  section 


V(C)  increase  the  likelihood  that  last 
ticket  dates  will  not  be  used  by  the 
settling  defendants  to  coordinate  fare 
changes  but  rather  to  generate  whatever 
additional  consumer  demand  may  be 
created  by  advertising  that  a  fare  ends 
on  a  precisely  defined  date.  The 
requirement  that  the  fare  be  a  new  fare, 
and  that  the  last  ticket  date  be 
disseminated  at  the  time  the  fare  is  first 
offered  for  sale,  will  help  to  ensure  that 
last  ticket  dates  are  not  used  to  engage 
in  an  iterative  negotiation  process  to 
eliminate  existing  discount  fares  or  to 
facilitate  trades  across  markets. 

However,  the  restrictions  are  flexible 
enough  to  allow  the  settling  defendants 
to  tailor  their  advertising  programs  that 
employ  last  ticket  dates  to  particular 
promotions  and  to  allow  the  settling 
defendants  to  take  advantage  of  changes 
in  the  nature  of  mass  communication. 
The  restrictions  do  not  require  that 
advertising  that  uses  last  ticket  dates  be 
national  in  scope,  nor  do  they  prescribe 
the  advertising  medium  that  must  be 
used  to  justify  use  of  a  last  ticket  date. 
Thus,  for  a  nationwide  promotion,  the 
settling  defendants  mi^t  need  to 
broadly  advertise  to  reach  a  meaningful 
number.of  potential  consumers,  while 
for  a  local  or  regional  promotion,  local 
or  regional  advertising  would  be 
sufficient.  Similarly,  as  new  methods  of 
advertising  become  more  prevalent  and 
widely  used  by  consumers,  those 
methods  may  satisfy  the  requirement 
that  the  last  ticket  date  be  advertised  in 
media  of  general  circulation. 

Section  V(D)  provides  a.limited 
exception  to  the  prohibition  on 
disseminating  information  relating  to 
planned  or  contemplated  fare  changes. 

It  will  allow  the  settling  defendants  to 
continue  to  give  consumers  general 
information  on  impending  fare  changes 
For  example,  the  settling  defendants 
may  make  general  public  statements 
that  because  of  increases  in  costs  they 
expect  fares  to  increase,  or  may 
advertise  that  certain  low  fares  are  for  a 
limited  time  only.  Because  the 
information  is  general,  it  is  unlikely  that 
the  settling  defendants  could  use  it  to 
coordinate  fares. 

Section  IV(C)  prohibits  the  settling 
defendants  from  “making  visible  or 
disseminating  its  own  tags  or  any  other 
similar  designating  mechanism  to  any 
other  airline.”  This  provision  prohibits 
the  settling  defendants  from  using  any 
device  to  link  markets  and  coordinate 
fare  changes  in  the  way  that  they 
currently  use  footnote  designators.  It 
would,  for  example,  prevent  the  settling 
defendants  from  attaching  arbitrary  but 
unique  travel  complete  dates  to  fares  in 
different  markets  in  order  to 
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communicate  a  connection  or  link 
between  those  faures. 

Section  rV(D)  prohibits  the  settling 
defendants  hrom  "making  idsible  or 
disseminating  to  any  other  airline  any 
fare  that  is  intended  solely  to 
communicate  a  defendant  airline’s 
planned  or  contemplated  hire  or 
contemplated  changes  to  fares."  This 
provision  would  proscribe  fares  that, 
although  technically  available  currently 
for  sale,  will  not,  as  a  practical  matter, 
be  considered  by  consumers.  For 
example,  section  IV(D)  would  preclude 
a  settling  defendant  from 
communicating  its  intention  to  increase 
fares  by  filing  fares  that  are  higher  but 
otherwise  identical  to  existing  fares,  and 
then  waiting  for  other  airlines  to  file 
identical  higher  fares  before 
withdrawing  its  lower  fares.  Because  no 
rational  consumer  would  purchase  the 
higher  fares  as  long  as  the  lower  existing 
were  available,  the  higher  fares  would 
be  “intended  solely  to  communicate”  a 
settling  defendant’s  contemplated 
changes  to  fares. 

Section  IV{E)  prohibits  the  settling 
defendants  firom  "disseminating  two  or 
more  footnote  designators  that  identify 
footnotes  that  contain  identical 
information."  This  provision  will 
prevent  tlie  settling  defendants  from 
continuing  to  use  multiple  footnotes, 
each  with  different  designators,  that 
contain  the  same  ticketing  and  travel 
date  information.  In  addition,  section 
IV(E)  prohibits  the  settling  defendants 
from  disseminating  any  footnote 
designator  that  identifies  an  “empty” 
footnote,  that  is,  one  that  has  no  travel 
days,  last  ticket  date  or  other 
information.  In  both  cases,  the  footnote 
designator  serves  no  purpose  other  than 
to  communicate  connections  between 
fares  or  to  call  competitors’  attention  to 
particular  fares. 

Section  IVfF)  prohibits  the  settling 
defendants  from  "using  fare  codes  that 
convey  information  other  than  fare  class 
or  terms  and  conditions  of  sale  or 
travel.”  Certain  standard  fare  codes  are 
used  throughout  the  industry  to  identify 
the  class,  as  well  as  the  restrictions 
associated  with  a  fare,  such  as  advance 
purchase  requirements.  TTiis  provision 
is  intended  to  prevent  the  settling 
defendants  from  using  codes  not  related 
to  either  the  fare  class  or  the  terms  and 
conditions  of  sale  or  travel  to  send 
messages  and  link  markets.  For 
example.  Section  IVIF)  prevents  a 
settling  defendant  from  sending  a 
message  to  another  airline  by  placing 
letters  that  identify  that  airline  in  the 
settling  defendant’s  fare  code. 


B.  Compliance  Program  and 
CerUfi<^oa 

In  addition  to  the  prohibitions 
contained  in  sectixms  IV  and  V.  each 
settling  defendant  would  be  obligated  to 
implement  an  antitrust  compliance 
program.  This  program  would  require 
each  settling  defendant  to  designate  an 
Antitrust  Compliance  Officer  within  30 
days  of  entry  of  the  Final  Judgment.  The 
Antitrust  Compliance  Officer  for  each 
settling  defendant  would  be  responsible 
for  distributing  copies  of  the  Final 
Judgment  to  all  officers  of  that 
defendant  and  to  employees  of  that 
defendant  who  have  any  responsibility 
for  fares.  These  persons  would  be 
required  annually  to  certify  that  they 
understand  and  agree  to  abide  by  the 
terms  of  the  Final  Judgment.  Each 
settling  defendant  must,  within  45  days 
after  the  Antitrust  Compliance  Officer 
learns  of  any  violations  of  the  Final 
Judgment,  take  appropriate  action  to 
terminate  or  modify  the  activity  so  as  to 
comply  with  the  Final  Judgment. 

Finally,  the  settling  defendants  must 
maintain  records  relating  to  their  use  of 
last  ticket  dates  under  the  limited 
exception  provided  in  section  V(C). 

C.  Effect  of  the  Proposed  Final  Judgment 
on  Competition 

The  relief  in  the  proposed  Final 
Judgment  is  designed  to  remove,  as  to 
United  and  USAir,  the  artificial 
restraints  that  have  been  imposed  by  ell 
defendants  on  competition.  The 
proposed  Final  Judgment  effectively 
will  remove  United  and  USAir  as 
participants  in  the  coordination  of  fares 
through  ATP-  The  Department  of  Justice 
believes  that  the  proposed  Final 
Judgment  contains  sufficient  provisions 
to  prevent  further  violations  by  United 
and  USAir  of  the  type  alleged  in  the 
Complaint  and  remedy  the  effects  of  the 
alleged  conspiracy  as  to  these 
defendants. 

rv.  Remedies  Available  to  Potential 
Private  Liliganls 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  reasmiable  attorney’s 
fees.  Entry  of  the  proposed  Final 
Judgment  will  i^ither  impair  nor  assist 
the  bringing  of  such  actions.  Under  the 
provisions  of  section  5(a)  of  the  Clayton 
Act.  15  U.S.C.  16(a),  the  Judgment 
no  prima  facie  efiect  in  any  subsequent 
lawsuits  that  may  be  brou^t  against 
any  defendant  in  this  matter. 


V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

As  provided  hy  the  Antitrust 
Procedures  and  Penalties  Act.  any 
person  believing  that  the  proposed  Final 
Judgment  should  be  modified  may 
submit  written  comments  to  Mark  C 
Schechter,  Chief,  Tran^oitation,  Energy 
and  Agriculture  Section,  U.S. 

Department  of  Justice,  Antitrust 
Division,  555  Fourth  Street,  NW.,  room 
9104,  Washington,  DC  20001,  within  the 
60-day  period  provided  by  the  AcL 
These  comments,  and  the  Department’s 
responses,  will  be  filed  with  the  Court 
and  published  in  the  Federal  Register 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Judgment  at 
any  time  prior  to  entry. 

VI.  Alternative  to  the  Proposed  Final 
Judgment 

The  alternative  to  the  proposed  Final 
Judgment  would  be  a  fall  trial  of  the 
case  against  United  and  USAir.  fa  the 
view  of  the  Department  of  Justice,  such 
a  trial  would  involve  substantial  cost  to 
the  United  States  and  is  not  warranted 
because  the  proposed  Final  Judgment 
provides  relief  that  will  remedy  the 
violations  of  the  Sherman  Act  alleged  in 
the  United  States’  Complaint. 

VII.  Determinative  Materials  and 
Documents 

No  materials  and  documents  of  the 
type  described  in  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b),  were  used  in 
formulating  the  proposed  Final 
Judgment. 

Dated:  December  21. 1992. 

Respectfully  submitted. 

Mark  C.  Schechter 
Roger  W.  Fones, 

Attorneys,  U.S.  Department  of  Justice. 

Donna  N.  Kooperstein 
Mary  Jean  Moltenbrey 
Michael  D.  Billiel, 

D  C.  Bar  No.  394377. 

Jill  A.  Ptacek 
Bradley  S.  Lui, 

DC.  Bar  No.  425033 
Attorneys,  U.S.  Department  of  Justice, 
Antitrust  Division,  S5S  4t/i  Street,  NW.,  room 
9104,  Wasbin^OR,  DC 20001,(202)  307-6388. 

(FR  Doc.  93-606  Filed  4-11-93;  6:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 

CAD  Framework  Initiative,  Inc. 

Notice  is  hereby  given  that,  ou 
October  27, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act”),  CAD  Framework 
Initiative.  Inc.  (“CFI”)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  certain  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act’s  provisions  limiting  the 
recovery  of  antitrust  plaintins  to  actual 
damages  under  specified  circiimstances. 
Specifically,  the  purpose  of  this 
additional  notification  is  to  disclose  the 
following  information:  (1)  The  addition 
of  the  following  Corporate  Members; 

Data  General  Corporation,  Westbom, 

MA;  Philips  Semiconductors, 

Eindhoven,  The  Netherlands;  Vantage 
Analysis  Systems,  Inc.,  Fremont,  CA;  (2) 
the  addition  of  the  following  Associate 
Members:  Canadian  Microelectronics 
Corp.,  Kingston,  Ontario,  Canada; 
Massachusetts  Institute  of  Technology, 
Cambridge,  MA;  Teradyne,  Inc.,  Boston, 
MA;  John  Hardin,  San  Diego,  CA; 
Wol^ang  Herden,  Stuttgart,  Germany; 
Hitoshi  Nishimura,  Tokyo,  Japan;  (3) 
Intel  Corporation,  Santa  Clara,  CA,  has 
changed  its  CFI  membership  from 
Associate  to  Corporate. 

On  December  30, 1988,  CFI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  That  filing  was  amended 
on  February  7, 1989.  The  Department  of 
Justice  published  a  notice  concerning 
the  amended  filing  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  13, 1989  (54  FR  10456). 

A  correction  notice  was  published  on 
April  20, 1989  (54  FR  16013). 

The  last  notification  was  filed  with 
the  Department  on  July  27, 1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  5, 1992  (57  FR  52796). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc.  93-607  Filed  1-11-93;  8:45  am) 
BILLING  CODE  441(MI1-« 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
International  Business  Machines  Corp. 

Notice  is  hereby  given  that,  on 
September  15, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  (“the  Act”),  International  Business 
Machines  (“IBM”)  has  filed  written 
notifications  simultaneously  with  the 


Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act’s  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  imder  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  International  Business  Machines 
(“IBM”),  Armonk,  NY;  Siemens 
Aktiengesellschait  (“Siemens”), 

Munich,  Germany;  and  Toshiba 
Corporation  (“Toshiba”),  Tokyo,  Japan. 
Effective  on  July  9, 1992,  IBM,  Siemens 
and  Toshiba  entered  into  an  agreement 
to  undertake  cooperative  research, 
experimentation  and  development 
activities  in  the  field  of  fabrication 
processes  suitable  for  future  generations 
of  semiconductors,  including  a 
prototype  256  megabit  dynamic  random 
access  memory  (256M  DRAM).  The 
parties’  activities  will  include,  but  are 
not  limited  to:  Formulating  and 
developing  processes  for  fabricating 
0.25  micron  semiconductor  features; 
formulating  and  developing  the  design 
of  a  256M  DRAM;  and  fabricating 
prototypes  for  the  experimental 
demonstration  of  suc^  process 
technology  and  256M  DRAM  design. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 

(FR  Doc.  93-603  Filed  1-11-93;  8:45  am] 
BILLING  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Open  Software  Foundation,  Inc. 

Notice  is  hereby  given  that,  on 
November  17, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  (“the  Act”),  Open  Software 
Foundation,  Inc.  (“OSF”)  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  additional 
notifications  were  filed  for  the  purpose 
of  extending  the  Act’s  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  identities  of  the  new,  non-voting 
members  of  OSF  are  as  follows: 
Aluminum  Company  of  America, 
Pittsburgh,  PA;  Guardian  Royal 
Exchange  Assurance,  Lancashire, 
England;  Dalhousie  University,  Halifax, 
Nova  Scotia,  Canada;  SIP,  Rome,  Italy; 
Indiana  University,  Bloomington,  IN; 
Auspex  Systems,  Inc.,  Santa  Clara,  CA; 
Bureau  of  the  Census/Casic  Staff, 
Washington,  DC;  Australian  Computer  & 


Communication  Institute,  Carlton, 
Victoria,  Australia;  Technical  University 
of  Budapest,  Budapest,  Himgary; 

MAXM  Systems  Corporation,  Vienna, 
VA;  Peregrine  Systems,  Inc.,  Carlsbad, 
CA;  Protek,  Berluhire,  England;  Hughes 
Aircraft  Company,  Los  Angeles,  CA; 
Walker  Interactive  Systems,  San 
Francisco,  CA;  McDonald’s  Corporation, 
Oak  Brook,  IL;  KAPSCH 
Aktiengessellschaft,  Vienna,  Austria; 

The  Computing  Center,  Academia 
Sinica,  Taipei,  Taiwan;  University  of 
Cape  Town,  Rondebosch,  South  Africa. 
No  new  voting  members  have  been 
added  as  of  this  filing. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OSF  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  August  8, 1988,  OSF  and  the  Open 
Software  Foundation  Institute,  Inc.  (the 
“Institute”)  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  ’The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  September  7, 
1988  (53  FR.  34594). 

The  last  notification  was  filed  with 
the  Department  on  July  29, 1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  6, 1992  (57  FR  46047). 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 

(FR  Doc.  93-604  Filed  1-11-93;  8:45  am] 
BILUNG  CODE  441(M)1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Petroleum  Environmental  Research 
Forum 

Notice  is  hereby  given  that,  on 
December  4, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301,  et 
seq.  (“the  Act”),  the  participants  in  the 
Petroleum  Environmental  Research 
Forum  (“PERF”)  Project  No.  91-14, 
titled  “Reducing  Desalter 
Environmental  Impact,”  have  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  with  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties 
participating  in  PERF  Project  No.  91-14 
and  (2)  the  nature  and  objectives  of  the 
venture.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act’s 
provisions  limited  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  participating  in  PERF 
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Project  No.  91-14,  together  with  the 
nature  of  objectives  of  the  research 
program,  are  Amoco  Oil  Company, 
Naperville,  IL;  Atlantic  Richfield 
Company,  Plano,  TX;  BP  America,  Inc., 
Warrensville  Hts.,  OH;  Chevron 
Research  &  Technology  Co.,  Richmond, 
CA;  Exxon  Research  &  Engineering 
Company,  Florham  Park,  NJ;  Mobil 
Research  and  Development  Corporation, 
Princeton,  NJ;  Petro-Canada,  Alberta, 
Canada;  Phillips  Petroleum  Company, 
Bartlesville,  OK;  and  Texaco  Inc.,  Port 
Arthur,  TX. 

Research  and  development  work 
required  in  furtherance  of  PERF  Project 
No.  91-14  is  to  be  carried  out  by  BP 
Research,  a  division  of  BP  America,  Inc., 
under  contract  with  the  above 
participants.  The  nature  and  objectives 
of  the  research  program  to  be  ct^ed  out 
in  accordance  with  this  Project  is  to 
investigate  practical  methods  for 
reducing  environmental  impact  of  the 
crude  oil  desalting  process. 

Participation  in  tnis  Project  will 
remain  open  to  interested  persons  and 
organizations  until  issuance  of  the  final 
Project  Report,  which  is  presently 
expected  to  occur  approximately 
fourteen  (14)  months  after  the  Project 
commences.  The  Participants  intend  to 
file  additional  written  notifications 
disclosing  all  changes  in  membership  of 
parties  involved  in  this  Project. 

Information  regarding  participation  in 
the  Project  may  be  obtained  from  R.D. 
Andrew,  Engineering  Department, 

Mobil  Research  and  Development 
Corporation,  P.O.  Box  1026,  Princeton, 
NJ  08543. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

IFR  Doc.  93-605  Filed  1-11-93;  8:45  am) 
BILUNG  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Sumitomo  Light  Metal  Industries,  Ltd., 
and  Reynolds  Metals  Co. 

Notice  is  hereby  given  that,  on 
November  25, 1992,  piusuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  (“the  Act”),  Sumitomo  Light  Metal 
Industries,  Ltd.,  and  Reynolds  Metals 
Company  have  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  tlie  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act’s  provisions  limiting 
the  recovery  of  antitrust  plaintifts  to 
actual  damages  \mder  specified 
circumstances.  Pursuant  to  section  6(b) 


of  the  Act.  the  identities  of  the  parties  . 
are  Sumitomo  Light  Metal  Industries. 
Ltd.,  Tokyo,  Japan;  and  Reynolds  Metals 
Company,  Richmond,  VA.  The 
objectives  of  the  venture,  and  the 
general  areas  of  planned  activity,  are 
joint  development  of  aluminum  sheet 
for  automobiles,  heavy  and  light  trucks, 
vans,  buses,  trains,  railroad  cars,  high 
speed  trains  and  trailers  and  the  joint 
development  of  processes  for  producing 
such  sheet. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  93-606  Filed  1-11-93;  8:45  am] 
BILLING  CODE  4410-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Networking 
and  Communications  Research  and 
infrastructure;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name;  Special  Emphasis  Panel  in 
Networking  and  Communications  Research 
and  Infrastructure 

Date  and  Time:  January  25, 1993;  8:30  a.m. 
to  5  p.m. 

Piace:  Sprint,  13221  Woodland  Park  Road, 
Herndon,  VA  22071 

Type  of  Meeting;  Closed 

Contact  Person:  Mr.  Steven  Goldstein, 
Networking  and  Communications  Research 
and  Infrastructure,  National  Science 
Foundation,  room  416,  Washington,  DC 
20550  (202-357-9717) 

Purpose  of  Meeting:  To  review  and 
evaluate  the  performance  of  International 
Connections  Manager  for  NSFNET  at  Sprint. 

Agenca:  Site  visit  to  review  and  evaluate 
the  performance  of  International  Connections 
Manager  for  NSFNET  and  Sprint. 

Reason  for  Closing:  The  project  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 

These  matters  are  exempt  tmder  5 
U.S.C.  552  b.  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  January  6, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  93-572  Piled  1-11-93;  8:45  am) 
BILUNG  CODE  7S5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

DocumanU  Containing  Reporting  or 
Recordkeeping  Requiremente:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRG). 

ACTION:  Notice  of  the  Office  of 
Management  and  Budget  Review  of 
Information  Collection. 

SUMMARY:  The  NRG  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  ior  the  collection  of 
information  under  tne  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission:  Revision. 

2.  Title  of  the  information  collection: 
“Proposed  Amendments  to  10  CFR  parts 
30.  40,  50.  70.  and  72  to  Allow  Self- 
Guarantee  as  an  Additional  Financial 
Assurance  Mechanism”. 

3.  The  form  number  if  applicable: 
None. 

4.  How  often  is  the  collection 
required:  Aimually  for  most 
information:  on  occasion  for  some. 

5.  Who  will  be  asked  to  report:  Large 
non-electric  utility  licensees  who  desire 
to  use  self-guarantee  as  a  financial 
assurance  mechanism. 

6.  An  estimate  of  the  number  of 
responses:  One  report  per  year  from  20 
licensees. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirements  or  requests:  380  hours 
annually  including  reporting  and 
recordkeeping. 

8.  The  average  burden  per  response; 

19  hours  per  year. 

9.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies: 
applicable. 

10.  Abstract:  In  response  to  a  petition 
for  rulemaking  submitted  by  licensees. 
NRC  is  proposing  to  allow  certain  non¬ 
electric  utility  licensees  who  meet 
stringent  financial  standards  to  use  self¬ 
guarantee  as  a  financial  assurance 
mechanism  for  discomissioning 
funding.  The  use  of  self-guarantee 
would  reduce  licensee  costs  because 
licensees  qualifying  to  use  self¬ 
guarantee  would  not  have  to  purchase 
third-party  financial  assurance  (e.g., 
letters  of  credit,  surety  bonds).  However, 
use  of  self-guarantee  is  strictly  optional; 
licensees  do  not  have  to  use  this  method 
of  providing  financial  assurance. 
Therefore,  any  information  requested  by 
NRC  in  this  proposed  rule  is  only 
required  if  licensees  choose  to  use  self¬ 
guarantee  in  place  of  one  of  the  already 
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allowed  financiai  assutaxioe 
mechanisms.  The  proposed  nde  would 
amend  the  financial  assurance  sections 
of  parts  30. 4a  50,  70,  Kid  72. 

The  iaIonnatioB  coUectkm  is  needed 
to  permit  NRC  to  refriew  the  financial 
status  of  licensees  using  self-guarantee. 
A  financial  test,  focusing  on  tangible  net 
worth,  bond  rating,  and  die  ratio  of 
tangible  net  worth  to  decomissioning 
cost  estimates,  is  required.  In  addition, 
the  proposed  rule  has  provisions  for 
timely  updating  of  informetion 
regarding  a  licensee’s  financial 
condition.  For  example,  copies  of 
current  reports  filed  with  the  Securities 
and  Exchange  Commission  nrast  be 
submitted  to  NRC. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fiaie  fiom  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW  (Lower  Level).,  Washington. 
DC. 

Comments  and  questions  should  be 
directed  to  the  0MB  reviewer:  Ronald 
Minsk,  Office  of  Information  and 
Regulatory  Affoirs,  (3150-0017,  -0020, 
-0011,  -0009,  and  0132),  NEOB-3019, 
Office  of  Management  and  Budget. 
Washington,  DC  20503. 

Comments  can  also  be  communicated 
by  telephone  to  (202)  395-3084.  NRC 
Clearance  Officer  is  Brenda  Jo  Shelton, 
(301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  31st  day 
of  December,  1992. 

Fur  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Desigpated  Senior  C^fickd  fo€  Information 
Resource  Manegement. 

IFR  Doc.  93-471  Filed  1-11-93;  8:45  ami 
BILLING  CODE  7SeO-0»-W 


Advisory  Committee  on  Nucieer 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  50th 
meeting  on  Wednesday  and  Thursday. 
January  27  and  28, 1993,  8:30  a.m.  until 
6  p.ra.,  room  P-110,  7920  Norfolk 
Avenue,  Bethesda,  MD.  Notice  of  this 
meeting  was  published  in  the  Federal 
Register  on  VVednesday,  December  23. 
1992  (57  FR  61104). 

The  entire  meeting  will  be  open  to 
pubhc  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

A.  Raview  and  comment  on  the  NRC  staffs 
analysis  of  the  issues  that  the  National 
Academy  of  Sciences  will  be  addressing  as  a 
result  of  the  Energy  Policy  Act  of  1992  and 
the  impacts  this  Act  will  have  on  NRC’s  high- 
level  waste  program, 

B.  Review  the  activities  of  die  Canter  for 
Nuclear  Waste  Regulatory  Analyses, 
specifically  the  use  of  nature  analogues. 


C  Explore  the  creedoa  of  a  peifonnaBca 
indicator  or  event  rqxirting  system  that 
would  monitor  the  current  status  of  the 
management  and  disposal  of  low-level 
radioactive  waste. 

D.  Pupate  die  next  four-month  plan  of 
ACNW  acthrities  for  the  period  Feoruary-May 
1993. 

E.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting  agenda, 
administrative,  and  organizational  matters,  as 
appropriate.  Also,  discuss  matters  and 
speci&;  issues  that  were  not  completed 
during  previous  meetings  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  20699).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 

Use  of  still,  motion  picture,  and 
television  cameras  during  this  meeting 
may  be  limited  to  selected  portions  of 
the  meeting  as  determined  by  the 
ACNW  Chairman.  The  office  of  the 
ACRS  is  providing  staff  support  for  the 
ACNW.  Persons  drairing  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  Office  of  the  ACNW/ 
ACRS  as  far  in  advance  as  practical  so 
that  appropriate  arrangements  can  he 
made  to  allow  the  necessary  time  during 
the  meeting  for  such  statements. 
Information  regarding  the  time  to  be  set 
aside  for  ffiis  purpose  may  be  obtained 
by  a  prepaid  t^ephone  call  to  the 
Executive  Director  of  the  Office  of  the 
ACNW/ACRS  (telephone  301/492- 
4516),  prior  to  the  meeting.  In  view  of 
the  possibility  that  the  schedule  for 
ACNW  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  ACNW/ACRS  Executive  Director  or 
call  the  recording  (301/492-4600)  for 
the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Dated:  January  6, 1993. 

John  C.  Hoyle, 

Advisory  Committee  Management  Officer 
IFK  Doc.  93-612  Filed  1-11-93;  8:45  am) 
BILUNG  CODE  7S«0-0t-M 


Westinghouse  Electric  Corp.,  Receipt 
of  Application  for  Design  Certification 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (the 
Commission)  has  received  an 
application  ft’om  Westinghouse  Electric 


Corporation  dated  June  26, 1992,  filed 
pursuant  to  section  103  of  the  Atomic 
Energy  Act  and  lOt  CFR  pact  52,  for  the 
standard  de»gn  certification  of  the 
AP600  Standard  Plant  Design.  On 
December  15, 1992,  the  a^ication  was 
supplemented  with  information 
identified  as  missing  or  incomplete 
during  the  NRC  staff’s  acceptance 
review  of  the  June  26, 1992,  submittal. 
The  application  is  now  considered 
sufficiently  complete  to  be  accepted 
formally  as  a  docketed  petition  for 
design  certification.  A  notice  relating  to 
the  rulem^ng  pursuant  to  10  CFR 
52.51  for  design  certification^  including 
provianns  for  participation  of  the 
public  and  other  parties,  will  be 
published  in  the  future. 

The  AP600  design  is  a  600  MWe 
pressurized  water  reactor  plant  design 
in  which  passive  safety  sjr^ems  are 
used  for  the  ultimate  saficrty  protection  of 
the  plant.  AH  of  the  safety  systems  are 
designed  to  be  passive,  where  natural 
forces,  such  as  gravity,  natural 
circulation,  and  stored  ener^  (in  the 
form  of  pressurized  accumulators  and 
batteries),  are  used  as  the  motive  forces 
of  these  systems.  The  AP600  has  a 
number  of  unique  features  that 
distinguish  it  from  both  the  current 
generation  of  light  water  reactcns  and 
the  evolutionary  advanced  light  water 
reactors.  The  AP600  application 
includes  the  entire  power  genwation 
complex,  except  those  elements  and 
features  considered  site-specific,  and  is 
not  a  modular  design  in  which  major 
components  are  shared. 

A  copy  of  the  application  is  available 
for  public  inspecticm  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC.  Previous 
correspondence  on  this  application  is 
filed  under  Project  Number  676.  The 
docket  established  for  this  application  is 
52-003. 

Dated  at  Rockville,  Maryland  this  31st  day 
of  December  1992. 

For  the  Nuclear  Regulatory  Commission. 
Robert  C.  Pierson, 

Director,  Standardization  Project  Directorate, 
Associate  Directorate  for  Advanced  Reactors 
and  License  Renewal.  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  93-611  Filed  1-11-93;  8.45  am} 
BILUNG  CODE  75«G-01-«I 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2618] 

Connecticut  (And  Contiguous 
Counties  in  New  York);  Declaration  of 
Disaster  Loan  Area 

As  a  result  of  the  President’s  major 
disaster  declaration  on  December  17, 
1992, 1  find  that  the  Cmmties  of 
Fairheld,  New  Haven  and  Middlesex  in 
the  State  of  Connecticut  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  a  winter  storm  and  coastal 
flooding  which  occurred  December  10- 
13, 1992.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  February  15, 1993, 
and  for  loans  for  economic  injury  until 
the  close  of  business  on  September  17, 
1993  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  1  Office,  360  Rainbow  Blvd., 

South,  3rd  FL,  Niagara  Falls,  NY  14303, 
or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Hartford,  Litchfield,  and  New  London  in 
the  State  of  Connecticut  and  Dutchess 
County  in  the  State  of  New  York  may  be 
filed  until  the  specified  date  at  the 
above  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  are  covered  under  a  separate 
declaration  for  their  own  state  for  the 
same  occurrence. 

The  interest  rates  are: 

Percent 


For  physical  damage: 

Homeowners  with  credit 

available  elsewhere .  8.000 

Homeowners  without  credit 

available  elsewhere .  4.000 

Businesses  with  credit  avail¬ 
able  elsewhere . 8.000 

Businesses  and  non-profit  or¬ 
ganizations  without  credit 

available  elsewhere .  4.000 

Other  (including  non-profit  or¬ 
ganizations)  with  credit 

available  elsewhere .  7.625 

For  economic  injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  ...  4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  261811  and  for 
economic  injiury  the  numbers  are 
781900  for  Connecticut  and  782000  for 
Dutchess  County,  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 


Dated:  December  28, 1992. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  93-671  Filed  1-11-93;  8:45  am] 
BIUING  CODE  S02S-01-M 

[Declaration  of  Diaaater  Loan  Area  *2586] 

Declaration  of  Disaster  Loan  Area; 
Rorida,  Amendment  #2 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  December  10, 1992, 
to  the  President’s  major  disaster 
declaration  of  August  24,  to  extend  the 
deadline  for  filing  applications  for 
physical  damage.  The  new  deadline  is 
January  20, 1993. 

The  termination  date  for  filing 
applications  for  economic  injury 
remains  the  close  of  business  on  May 
24, 1993. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  15, 1992. 

Bernard  Kulik, 

Assistant  Administrator  for  Disease 
Assistance. 

IFR  Doc.  93-667  Filed  1-11-93;  8:45  am) 
BILUNG  CODE  W2S-01-M 

[Declaration  of  Diaaater  Loan  Area  #2614] 

Declaration  of  Disaster  Loan  Area; 
Georgia,  Amendment  #1 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  December  11, 1992, 
to  the  President’s  major  disaster 
declaration  of  December  1,  to  establish 
the  incident  period  for  this  disaster  as 
beginning  on  November  22. 1992  and 
continuing  through  December  7, 1992. 

All  other  information  remains  the 
same;  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
February  1, 1993,  and  September  1, 

1993  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  15. 1992. 

Bernard  Kulik, 

Assistant  A dministratorfor  Disaster 
Assistance. 

IFR  Doc.  93-668  Filed  1-11-93;  8:45  am) 
BILLING  CODE  S02S-01-M 

[Declaration  of  Disaster  Loan  Area  #2614] 

Georgia  (and  Contiguous  Counties  in 
Aiabama  and  Tennessee);  Declaration 
of  Disaster  Loan  Area 

As  a  result  of  the  President’s  major 
disaster  declaration  on  December  1, 


1992,  and  an  amendment  thereto  on 
December  4, 1  find  that  the  Counties  of 
Carroll,  Cherokee,  Cobb,  Dade,  Greene, 
Putnam,  and  Talbot  in  the  State  of 
Georgia  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  tornadoes, 
high  winds,  and  heavy  rains  which 
occurred  on  November  22, 1992  and 
continuing.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  February  1, 1993 
and  for  loans  for  economic  injury  until 
the  close  of  business  on  Septem^r  1, 

1993,  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place, 
suite  300,  Atlanta,  Georgia  30308  or 
other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  fi'om  small  businesses 
located  in  the  contiguous  Counties  of 
Baldwin,  Bartow,  Chattahoochee, 
Coweta,  Dawson.  Douglas.  Forsyth, 
Fulton.  Gordon,  Hancock,  Haralson, 
Harris,  Heard,  Jasper,  Jones,  Marion, 
Meriwether,  Morgan,  Muscogee, 

Oconee,  Oglethorpe,  Paulding.  Pickens, 
Taliaferro,  Taylor,  Upson,  and  Walker  in 
the  State  of  Georgia:  Cleburne,  DeKalb, 
Jackson,  and  Randolph  Counties  in  the 
State  of  Alabama;  Hamilton  and  Marion 
Counties  in  Tennessee  may  be  filed 
until  the  specified  date  at  the  above 
location. 

The  interest  rates  are: 

Percent 


For  physical  damage: 

Homeowners  with  credit 

available  elsewhere .  8.000 

Homeowners  without  credit 

available  elsewhere .  4.000 

Businesses  with  credit  avail¬ 
able  elsewhere .  8.000 

Businesses  and  non-profit  or¬ 
ganizations  without  credit 

available  elsewhere .  4.000 

Others  (including  non-profit 
organizations)  with  credit 

available  elsewhere .  7,625 

For  economic  injury: 

Businesses  and  small  agricul¬ 
tural  coopieratives  without 
credit  available  elsewhere  ...  4.000 


The  number  assigned  to  this  disaster 
for  physical  daihage  is  261412  and  for 
economic  injury  the  numbers  are 
777700  for  Georgia;  777800  for 
Alabama;  and  780200  for  Tennessee. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  10, 1992. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistant. 

IFR  Doc.  93-669  Filed  1-11-93;  8:45  am] 

BILLING  CODE  tOZS-OI-M 
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[Oectorafion  of  Dtoaster  Loan  Araa  #26t6] 

Territory  of  Guam;  DectaraMon  of 
Disaster  Loan  Area 

The  Terrkory  of  Guam  constitutes  a 
disastac  area  as  a  result  of  damages 
caused  by  Typhoon  Gay  which  occurred 
on  November  23, 1902.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  February 
11, 1993  and  for  economic  injury  until 
the  close  of  business  on  September  13, 
1993  at  the  address  listed  ImIow:  U.S. 
Small  Business  Administration,  Disaster 
Area  4  Office,  PX).  Box  13795, 
Sacramento.  CA  95953-4795;  of  other 
locally  announced  locations. 

The  interest  rates  are: 

Parcanl 

For  physical  damage: 

Homeowners  with  credit 

available  elsewhere .  8.000 

HamecMraers  without  credit 

availaMe  daewhen  . . 4.000 

Businesses  with  credit  avail¬ 
able  elsewhere  ... . . — .  8.000 

Businesses  and  Bon-profit  or¬ 
ganizations  without  credit 

available  elsewhere . .  4.000 

Others  (including  non-proht 
organizations)  with  credit 

available  elsewhere .  7.625 

For  economic  injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  ...  4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  261606  and  for 
economic  mjury  the  number  is  780000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  December  11. 1992. 

Patricia  Saiki. 

Administrator. 

IFR  Doc.  93-670  Filed  1-11-93;  8:45  ffln) 
BILLING  CODE  WZS-OI-M 

(Declaration  of  Disaster  Loan  Area  #261 7] 

Republic  of  the  Marshall  Islands; 
Declaration  of  Dfssslar  Loan  Araa 

As  a  result  of  the  President’s  major 
disaster  declaration  on  December  16, 
1992. 1  find,  the  Atluk,  Aur,  Bikini, 
Enewetok,  Likiep,  Ut^k,  Wotho,  Wotje, 
Maloelap,  and  Ujelang  Atolls  and  Mejit 
Island  in  the  Republic  of  the  Marshall 
Islands  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  Typhoon 
Gay  which  occurred  on  November  17- 
18, 1992.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  February  16, 1993. 
and  for  loans  for  economic  injury  until 
the  close  of  business  on  September  17, 
1993,  at  the  address  listed  below; 


Disaster  Area  4  Office,  Small  Business 
Administration.  P.O.  Box  13795, 
Sacramento,  CA  95853—4795,  or  other 
locally  announced  locations. 

The  hiterest  rules  are: 


For  physical  damage: 

HooMawnacs  wkh.  credit 

available  elsewhere . .  8.000 

Homeowners  without  credit 

av^labie  eiaewfaeie -  4.000 

Busmaasea  widt  credit  avail- 

elsewbere - - 8.000 

Businesses  and  non-profit  or¬ 
ganizations  without  credit 

available  elsewhere . . .  4.000 

Others  (indnding  non-profit 
organizations)  wkh  credk 

available  elsewhere . - — 7.625 

For  economic 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  ...  4.000% 


Th»  number  assigned  to  this  disastor 
for  physical  damage  is  261706  and  for 
economic  injury  the  number  is  781800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  590Q8). 

Dated:  December  28, 1992. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  93-674  Filed  1-11-93;  8:45  ami 
BILLING  CODE  MZS-ei-M 

[Declaration  of  Disaster  Loan  Area  #2606] 

DeclAration  of  Disaster  Loan  Area; 
Mississippi  (and  Conti{)uous  Counties 
in  Alabama  and  Louisiana) 

As  a  result  of  the  President’s  major 
disaster  declaration  on  November  25, 
1992,  and  an  amendment  thereto  on 
December  2. 1  find  that  the  Counties  of 
Amite.  Attala,  (Dbickasaw,  Choctaw, 
(Copiah,  CIbvington,  Jasper,  Jefferson 
Davis,  Kemper,  Lauderdale,  Leake. 
Lincoln,  Neshoba,  Newton,  Noxubee, 
Rankin,  Scott,  Simpson,  Smith,  Webster, 
and  Wilkinson  in  the  State  of 
Mississippi  constitute  a  disaster  area  as 
a  result  of  damages  caused  by  tornadoes, 
high  winds,  and  severe  storms  which 
occurred  on  November  21-22, 1992. 
Applications  for  loans  for  phy^cal 
damage  may  be  filed  until  the  close  of 
business  on  January  23, 1993,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  August  25, 1993,  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  Chie  Baltimore  Place,  suite  300, 
Atlanta.  Georgia  30308,  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injury  loans 
from  small  businesses  located  in  the 


contiguous  Counties  of  Adams. 

Calhoun.  Carroll,  Claiborne,  Clarke. 
Clay,  Fomst,  FxanUiit»  GreBada,  Hinds, 
Holmes.  Jefierson,  Jones,  Lamar, 
Lawrence,  Lae,  Lowndes;  Madison, 
Marion,  Monroe,  Mfatfgmaery, 

Oktibeha,  Pike.  Pontotoc,  WaitlialL 
Wayne,  Winston,  and  Yazoo  in  the  State 
of  Mississippi;  Choctaw,  Pickens,  and 
Sumpter  Counties  in  die  State  of 
Alabama;  and  Concordia,  East  Feliciana. 
SL  Helena,  Tai^pahoa,  and  West 
Feliciana  Parish  in  Louisiana  may  be 
filed  until  die  specified  date  at  the 
above  location. 

The  interest  rates  are: 

Pii€tot 


For  physical  damage: 

HomeowDars  with  credit 

available  dsewhere . . .  8.000 

Homeowners  without  credit 

available  elsewbere .  4.000 

Businesses  wkh  credk  avail¬ 
able  elsewhere  - - 6.000 

Businesses  and  noo-profit  or- 
gaoizations  without  credit 

available  elsewhere . . —  4iX)0 

Others  (including  non-profit 
organizations)  with  credit 

available  elsewhere .  7.625 

For  economic  injury: 

Businesses  and  smalt  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  ...  4.000 


The  numbo’  assigned  to  this  disaster 
for  physical  damage  is  260612  and  far 
economic  injury  the  numbers  are 
776800  for  Mississippi;  776900  for 
Alabama;  and  780100  for  Louisiana. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

.  Dated;  December  10, 1992. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  E)oc.  93-666  Piled  1-11-93;  8:45  am) 
BILLING  CODE  802S-01-M 

[Eleclaration  of  DisaBtor  Loan  Are*  #2619] 

New  Jersey;  Declaration  of  Disaatar 
Loan  Area 

As  a  resuk  of  the  President’s  major 
disaster  declaration  on  December  18, 
1992,  and  amendments  thereto  on 
December  18  and  22, 1  find  that  the 
Counties  of  Atlantic,  Bergen,  Cape  May, 
Cumberland,  Essex,  Hudson,  hfiddlesex, 
Monmouth,  Ocean,  Somerset,  and 
Union  in  the  State  of  New  Jersey 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  a  severe  coastal 
storm,  unusual  high  tides,  heady  rain 
and  riverine  flooding  beginning  on 
Decenfoer  ID,  1992.  Applic^ioos  for 
loans  for  physical  damage  may  be  filed 


Federal  Register  /  Vol.  58,  No.  7  /  Tuesday.  January  12,  1993  /  Notices 


3985 


until  the  close  of  business  on  February 
16, 1993,  and  for  loans  for  economic 
injury  imtil  the  close  of  business  on 
September  20, 1993,  at  the  address 
listed  below:  U.S.  Small  Business 
Administration,  Disaster  Area  1  Office,  - 
360  Rainbow  Blvd.,  South,  3rd  FI., 
Niagara  Falls,  NY  14303,  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injiuy  loans 
from  small  businesses  located  in  the 
contiguous  counties  of  Burlington, 
Camden,  Gloucester,  Himterdon, 

Mercer,  Morris,  Passaic,  and  Salem  in 
the  State  of  New  Jersey  may  be  filed 
until  the  specified  date  at  the  above 
location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  are  covered  vmder  a  separate 
declaration  for  their  own  state  for  the 
same  occurrence. 

The  interest  rates  are: 

Percent 


For  Physical  Damage: 

Homeowners  with  credit 

available  elsewhere _ _ _  8.000 

Homeowners  without  credit 

available  elsewhere .  4.000 

Businesses  with  credit  avail¬ 
able  elsewhere .  8.000 

Businesses  and  non-profit  or¬ 
ganizations  without  credit 

available  elsewhere .  4.000 

Others  (including  non-profit 
organizations)  with  credit 

available  elsewhere .  7.625 

For  economic  injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  ...  4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  261911  and  for 
economic  injury  the  number  is  782100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated;  December  28, 1992. 

Bernard  Kulik, 

Assistant  Administrator/or  Disaster 
Assistance. 

[FR  Doc.  93-673  Filed  1-11-93;  8:45  ami 
BILUNG  cooe  soas-et-M 


[Declaration  of  Diaaatar  Loan  Area  #2620] 

New  York;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President’s  major 
disaster  declaration  on  December  21, 
1992,  and  an  amendment  thereto  on 
December  22, 1  find  that  Nassau, 
Rockland,  Suffolk,  and  Westchester 
Counties  and  New  York  City  (all  five 
boroughs)  in  the  State  of  New  Yoric 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  a  coastal  storm,  high 


tides,  heavy  rains  and  riverine  flooding 
beginning  on  December  10, 1992. 
Applications  for  loans  for  phjrsical 
damage  may  be  filed  until  the  close  of 
business  on  February  19. 1993,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  September  21, 1993,  at 
the  address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office.  360  Rainbow  Blvd.,  South,  3rd 
FI.,  Niagara  Falls,  NY  14303,  or  other 
locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  finm  small  businesses 
located  in  the  contiguous  coimties  of 
Orange  and  Putnam  in  the  State  of  New 
York  may  be  filed  until  the  specified 
date  at  the  above  location. 

Any  coimties  contiguous  to  the  above- 
named  primary  coimties  and  not  listed 
herein  are  covered  under  a  separate 
declaration  for  their  own  state  for  the 
same  occurrence. 

The  interest  rates  are: 

ParcMt 

For  physical  damage: 

Homeowners  with  credit 

available  elsewhere . .  8.000 

Homeowners  without  credit 

available  elsewhere .  4.000 

Businesses  with  credit  avail¬ 
able  elsewhere  . .  8.000 

Businesses  and  non-profit  or¬ 
ganizations  without  credit 

available  elsewhere .  4.000 

Others  (including  non-profit 
organizations)  with  credit 

available  elsewhere .  7.625 

For  economic  injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  ...  4.000 

'Fhe  number  assigned  to  this  disaster 
for  physical  damage  is  262011  and  for 
economic  injury  the  number  is  782200. 

(Catalog  of  Federal  Dcnnestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  December  28, 1992. 

Bernard  Kolik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  93-672  Filed  1-11-93;  8:45  ami 
BILLING  COOC  SOaS-OI-M 


[Declaration  of  Disaster  Loan  Area  #2615] 

Declaration  of  Disaster  Loan  Area; 
Texas 

As  a  result  of  the  President's  major 
disaster  declaration  on  December  4, 
1992, 1  find  that  Harris  County  in  the 
State  of  Texas  constitutes  a  disaster  area 
as  a  result  of  damages  caused  by 
thunderstorms  and  tornadoes  which 
occurred  on  November  21, 1992. 
Applications  for  loans  for  physical 


damage  may  be  filed  until  the  close  of 
business  on  February  2, 1993,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  September  7, 1993,  at  the 
address  listed  below:  U.S.  Small 
Business  Administration.  Disaster  Area 
3  Office.  4400  Amon  Carter  Blvd.,  suite 
102,  Ft.  Worth,  TX  76155,  or  other 
locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  fiom  small  businesses 
located  in  the  contiguous  Counties  of 
Brazoria,  Chambers,  Fort  Bend, 
Galveston,  Liberty,  Montgomery,  and 
Waller  in  the  State  of  Texas  may  be  filed 
until  the  specified  date  at  the  above 
location. 

The  interest  rates  are: 


For  physical  damage: 

Homeowners  with  credit 

available  elsewhere . .  8.000 

Homeowners  without  credit 

available  elsewhere .  4.000 

Businesses  with  credit  avail¬ 
able  elsewhere .  8.000 

Businesses  and  non-profit  or¬ 
ganizations  without  credit 
available  elsewhere  ..............  4.000 

Others  (including  non-profit 
organizations)  with  credit 

available  elsewhere . >....  7,625 

For  economic  injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  ...  4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  261512  and  for 
economic  injury  the  number  is  779900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  December  10, 1992. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  93-665  Filed  1-11-93;  8:45  am] 
BILLING  CODE  S02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  January 
1,1993 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  48577 
Date  filed:  December  29, 1992. 

Parties:  Members  of  the  International 
Air  Transport  Association 
Subject:  Comp  Mail  vote  608,  Fare 
Increase  fi'om  Bulgaria. 

Proposed  Effective  Date:  January  1, 1993 
Docket  Number:  48578,  ' 
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Date  filed:  December  29, 1992. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC  31  Reso/P  0970  dated 
December  1, 1992,  North  America- 
Southwest  Pacific  Resos,  Tables — 

TC31  Fares  0137  dated  December  22, 
1992,  Minutes— TC31  Meet/P  0211 
dated  December  11, 1992. 

Proposed  Effective  Date:  April  1, 1993 

Docket  Number:  48579. 

Date  filed:  December  29, 1992. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Reso/P  1444  dated 
October  16, 1992,  North  Atlantic- 
Middle  East  (except  Israel). 

Proposed  Effective  Date:  April  1, 1993. 

Docket  Number:  48584 

Date  filed:  December  31, 1992 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  TC3  Reso/P  0489  dated 
September  11, 1992,  Within  Southeast 
Asia  Resos  r-1  to  r-9,  TC3  Reso/P  0486 
dated  September  11, 1992,  TC3 
Areawide  Resos  r-lO  to  r-12, 
TC3Reso/P  0491  dated  September  11, 
1992,  Within  Southwest  Pacific  r-13 
to  r-17,  TC3  Reso/P  0493  dated 
September  11, 1992,  SEast  Asia-South 
Asian  Subc.  r-18  to  r-21,  TC3  Reso/P 
0496  dated  September  11, 1992,  SEast 
Asia-SWPacific  Resos  r-22  to  r-26, 

TC3  Reso/P  0500  dated  September  11, 
1992,  Japan/Korea-SEast  Asia  r-27  to 
r-37. 

Proposed  Effective  Date:  April  1, 1993. 

Docket  Number:  48585. 

Date  filed:  December  31, 1992. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23  Reso/P  0553  dated 
October  20, 1992,  Europe-Southwest 
Pacific  Resos  r-l  to  r-20. 

Proposed  Effective  Date:  April  1, 1993. 

Docket  Number:  48586. 

Date  filed:  December  31, 1992. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23  Reso/P  0549  dated 
October  16, 1992,  Middle  East-TC3 
Resos  r-l  to  r-26. 

Proposed  Effective  Date:  April  1, 1993. 

Docket  Number:  48587. 

Date  filed:  December  31, 1992. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23  Reso/P  0540  dated 
October  2, 1992,  Europe-Japan/Korea 
Resos  r-l  to  r-36. 

Proposed  Effective  Date:  March  31/April 
1, 1993. 

Docket  Number:  48589. 

Date  filed:  December  31, 1992. 

Parties:  Members  of  the  International 
Air  Transport  Association. 


Subject:  TC3  Reso/P  0487  dated 
September  11, 1992,  Within  South 
Asian  Subc.  r-l  to  r-7,  TC3  Reso/P 
0488  dated  September  11. 1992, 

Within  Southeast  Asia  r-8  to  r-16, 

TC3  Reso/P  0490  dated  September  11, 
1992,  Within  Southwest  Pacific  r-17 
to  r-21,  TC3  Reso/P  0492  dated 
September  11, 1992,  SEast  Asia-South 
Asian  Subc.  r-22  to  r-29,  TC3  Reso/ 

P  0494  dated  September  11, 1992, 
S.Asian  Subc-SWPacific  r-30  to  r-37, 
TC3  Reso/P  0495  dated  September  11, 
1992,  SEAsia-SWPacific  r-38  to  r-42, 
TC3  Reso/P  0497  dated  September  11, 
1992,  Japan-Korea  r-43  to  r-53,  TC3 
Reso/P0498  dated  September  11, 

1992,  Japan/Korea-S. Asian  Subc.  r-54 
to  n-64,  TC3  Reso/P  0499  dated 
September  11, 1992,  Japan/Korea- 
SEast  Asia  r-65  to  r-80. 

Proposed  Effective  Date:  April  1, 1993. 

Docket  Number:  48588. 

Date  filed:  December  31, 1992. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Reso/P  1432  dated  June 
19, 1992,  Mid  Atlantic-Africa  Resos  r- 
1  to  r-6. 

Proposed  Effective  Date:  April  1, 1993. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

(FR  Doa  93-566  Filed  1-11-93;  8:45  am] 

BIUmG  CODE  4S10-62-M 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  of  January 
1,1993 

The  following  applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier  ' 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  EKDT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  48580. 

Date  filed:  December  30, 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  27, 1993. 

Description:  Application  of  United  Air 
Lines,  Inc.,  pursuant  to  section  401  of 
the  Act  and  subpart  Q  of  the 
Regulations  applies  for  a  certificate  of 


public  convenience  and  necessity  to 
authorize  United  to  engage  in  the 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
Saipan,  Commonwealth  of  the 
Northern  Mariana  Islands,  and  Osaka, 
Japan. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

(FR  Doc.  93-565  Filed  1-11-93;  «:45  am) 

BILUNG  CODE  4eiO-62-M 


Federal  Aviation  Administration 

Receipt  of  Noise  Compatibility 
Program  Revision  No.  3  and  Request 
for  Review;  Hartsfield  Atlanta 
International  Airport,  Atlanta,  GA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  that  it 
is  reviewing  a  proposed  revision  to  the 
noise  compatibility  program  that  was 
submitted  for  Hartsfield  Atlanta 
International  Airport  under  the 
provisions  of  title  1  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  (hereinafter  referred  to 
as  "the  Act”)  and  14  CFR  part  150  by 
the  City  of  Atlanta.  This  revised 
program  was  submitted  subsequent  to  a 
determination  by  FAA  that  associated 
noise  exposxire  maps  submitted  imder 
14  CFR  part  150  for  Hartsfield  Atlanta 
International  Airport  were  in 
compliance  with  applicable 
requirements  effective  October  16, 1984. 

Upon  acceptance  of  the  Noise 
Exposure  Maps,  the  FAA  received  the 
initial  noise  compatibility  program  on 
October  16, 1984.  It  was  approved  on 
April  10, 1985.  The  FAA  has  since 
approved  two  changes  to  the  program. 
Revision  No.  1  was  approved  on  June 
25, 1985,  and  revision  No.  2  was 
approved  on  October  24, 1988.  The 
proposed  revision  No.  3  to  the  noise 
compatibility  program  will  be  approved 
or  disapproved  on  or  before  June  16, 
1993. 

EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  FAA’s  review  of  the  revised 
noise  compatibility  program  is 
December  18, 1992.  The  public 
comment  period  ends  January  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lolita  M.  Kyker,  Program  Manager, 
Atlanta  Airports  Districts  Office,  Suite 
101, 1680  Phoenix  Boulevard,  Atlanta. 
Georgia  30349,  Telephone  (404)  994- 
5306.  Comments  on  the  revised  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
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SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  revision  for 
Hartsheld  Atlanta  International  Airport 
which  will  be  approved  or  disapproved 
on  or  before  June  16, 1993.  This  notice 
also  announces  availability  of  this 
program  for  public  review  and 
comment. 

This  revision  will  add  acoustical 
treatment  for  multi-family  residences 
and  churches  within  the  70  Ldn  and  75 
Ldn  noise  exposure  curves. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150  promulgated 
pursuant  to  title  I  of  the  Act,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  reviewed  the 
noise  compatibility  program  for 
HartsHeld  Atlanta  International  Airport, 
effective  on  December  18, 1992.  It  was 
requested  that  the  FAA  review  this 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
program,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  This  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  June  16, 1993. 

The  FAA’s  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA’s  evaluation  of 
the  maps,  and  the  proposed  noise 


compatibility  program  are  available  for 
examination  at  the  following  locations: 
Atlanta  Airports  District  Office,  Suite 
101, 1680  Phoenix  Boulevard, 
Atlanta,  Georgia  30349. 

Airport  Commissioners  Office, 
Hartsfield  Atlanta  International 
Airport,  Atlanta,  Georgia  30320. 
Questions  may  be  directed  to  the 
individual  above  under  the  heading, 
“FOR  FURTHER  INFORMATION  CONTACT." 

Issued  in  Atlanta,  Georgia  December  18, 
1992. 

Samuel  F.  Austin, 

Manager,  Atlanta  Airports  District  Office. 
IFR  Doc.  93-624  Filed  1-11-93;  8:45  ami 
BILUNQ  CO06  4S1»-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Beaufort-Pitt  Counties,  North  Carolina 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Beaufort  and  Pitt  Counties,  North 
Carolina. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roy  C.  Shelton,  Operations  Engineer, 
Federal  Highway  Administration,  310 
New  Bern  Avenue,  suite  410,  Raleigh, 
North  Carolina  27601,  Telephone  (919) 
856-4350. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT),  will  prepare  an 
environmental  impact  statement  (EIS) 
for  the  proposed  U.S.  17  Washington 
Bypass  in  Beaufort  and  Pitt  Counties. 
The  proposed  action  would  involve 
construction  of  a  multi-lane  freeway 
extending  approximately  14  miles  from 
the  intersection  of  US  17  and  SR  1152 
northwest  to  the  intersection  of  US  17 
and  NC  121.  Access  would  be  fully 
controlled  and  interchanges  would  be 
provided  at  locations  with  major  traffic 
movements.  This  facility  is  needed  to 
relieve  traffic  congestion  on  existing  US 
17. 

Alternatives  under  consideration 
include  the  No-Build  or  Do-Nothing 
Alternative,  the  Transportation  Systems 
Management  Alternative,  the  Mass 
Transit  Alternative,  and  the  Build 
Alternative.  The  Build  Alternative 
involves  consideration  of  a  corridor  for 
constructing  the  proposed 
improvements  entirely  on  new  location, 
an  upgrade  of  the  existing  US  17 


facility,  and  a  combination  of  both  new 
location  and  upgrading  the  existing 
facility. 

A  formal  scoping  meeting  will  be  held 
to  solicit  comments  on  the  proposed 
action.  Appropriate  Federal,  State  and 
local  agencies  will  be  notified  by  mail 
of  the  meeting  time  and  place.  A 
complete  public  involvement  program 
has  been  developed  for  the  project  to 
include:  The  distribution  of  newsletters 
to  interested  {>arties,  along  with  public 
meetings  and  public  hearing  to  be  held 
in  the  study  area.  Information  regarding 
the  time  and  place  of  the  public 
meetings  and  the  public  hearing  will  be 
provided  in  the  local  news  media.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 

To  assure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  January  4, 1993. 

Roy  C  Shelton, 

Operations  Engineer.  Faleigh,  North  Carolina. 
[FR  Doc.  93-555  Filed  1-11-93;  8:45  ami 
BILLING  cooe  4giO-22-M 


Research  and  Special  Programs 
Administration 

Office  of  Pipeline  Safety;  Risk  Based 
Prioritization  Pianning 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Research  and  Special 
Programs  Administration  (RSPA)  invites 
representatives  of  industry,  government, 
special  interest  groups,  environmental 
organizations  and  the  public  to  an  open 
meeting  on  the  subject  of  risk 
assessm.ent  as  the  basis  for  developing 
and  prioritizing  an  action  plan  for  the 
Office  of  Pipeline  Safety  (OPS). ' 

DATES:  The  meeting  will  be  held  on 
February  2, 1993  from  12:30  to  3:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  J.  W.  Marriott  Hotel,  5150 
Westheimer  Road,  Houston,  Texas 
77056.  There  will  be  no  formal  recorded 
transcript  of  the  meeting.  OPS  will 
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prepare  and  maintain  a  i^ord  of  the 
meeting,  and  make  the  record  available 
to  those  requesting  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

G.  Joseph  Wolf,  Office  of  Pipeline  Safety 
(DPS-13),  Research  and  Special 
Programs  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590, 
202-366-4560. 

SUPPLEMENTARY  INFORMATION:  RSPA, 
through  its  Office  of  Pipeline  Safety, 
regulates  the  transportation  of  gas  and 
hazardous  liquids  by  pipeline  and 
regulates  liquefied  natural  gas  facilities. 
OPS  frequently  must  allocate  its 
resources  to  address  safety  issues,  many 
identihed  by  authorities  outside  of  the 
agency,  including  Congress,  the 
National  Transportation  Safety  Board, 
and  the  General  Accounting  Office. 

Issues  should  be  addressed  with  the 
benefit  of  comparing  the  relative 
significance  of  the  reduction  in  risk,  the 
costs  to  implement,  and  the  apportioned 
benefits  achievable  using  any  regulatory 
approach.  Therefore,  OPS  needs  a 
comprehensive  analytical  approach  to 
support  the  development  and 
implementation  of  its  own  agenda. 

Given  the  limited  resources  available, 
OPS  believes  that  risk-based  analysis 
and  prioritization  leads  to  optimal  use 
of  pipeline  safety  resources. 

As  a  result  of  a  thorough  assessment 
of  its  operation  conducted  in  1991,  OPS 
adopted  in  1992  a  set  of  values,  goals, 
and  specific  actions  necessary  to  enable 
OPS  to  respond  most  effectively  to 
increasing  pipeline  safety  concerns.  The 
key  goal  is  to  develop  an  achievable 
agenda  and  allocate  OPS  resources  to 
tasks  with  greatest  potential  to  improve 
public  safety  and  the  protection  of  the 
environment  without  undue  burden  to 
industry.  Toward  that  goal,  OPS  is 
developing  a  Risk  Based  Prioritization 
Planning  (RBPP)  program  to  provide  a 
sound  basis  for  identifying  and  ranking 
pipeline  safety  risks  and  their  potential 
solutions.  The  principles  used  in 
planning  would  consider  the  effect  of  a 
solution  on  the  probability  and 
consequence  of  accident  occurrence  and 
the  economic  impact  of  implementation 
on  both  industry  and  government. 

OPS  expects  that  the  number  of 
practicable  solutions  to  pipeline  safety 
risks  identified  would  be  so  large  as  to 
far  exceed  the  capacity  of  OPS  resources 
to  implement  all  solutions.  OPS 
recognizes  that  no  organization  has  the 
resources  in  staff  or  binding  to  eliminate 
or  minimize  all  risks.  OPS  also 
recognizes  that  some  solutions  may  be 
so  cost  prohibitive  as  to  preclude 
implementation.  Considering  the  intent 
to  use  RBPP  to  rank  potential  pipeline 
safety  risks  so  that  the  resources  of  OPS 


are  assigned  to  those  actions  having  the 
greatest  probability  of  protecting  public 
safety  and  the  environment,  OPS  is 
seeking  input  horn  industry  and  the 
public  through  participation  in  this 
open  meeting  and  other  opportunities 
for  comment  and  participation.  The 
location  and  time  of  the  meeting  has 
been  selected  to  maximize  industry  and 
public  attendance  and  comment  since 
many  interested  parties  will  be 
assembled  at  the  same  location  for  the 
2V2  days  after  the  OPS  meeting  to  attend 
an  international  seminar  on  pipeline 
rehabilitation. 

The  objective  of  the  meeting  will  be 
to  present  to  industry  and  the  public  the 
RBPP  concept  and  sufficient  details  of 
the  concept  to  permit  comments  either 
at  the  meeting  or  by  mail  after  the 
meeting.  A  representative  of  OPS  will 
present  the  concept  in  illustrated  lecture 
format.  Handouts  describing  RBPP  will 
be  available  at  the  conclusion  of  the 
presentation.  Following  the 
presentation,  there  will  be  an 
opportunity  for  questions  and 
discussion.  OPS  is  seeking  constructive 
comment  to  consider  in  maximizing  the 
validiiy  and  effectiveness  of  RBPP. 

In  essence,  the  RBPP  process  would 
identify  risks  and  solutions  by  polling 
panels  of  selected  experts  for  their 
individual  opinions  and  not  to  obtain 
consensus  advice.  The  groundwork  for 
polling  would  be  a  diagram  of  regulator 
and  operator  functions  relevant  to 
pipeline  safety  and  the  protection  of  the 
environment.  The  results  of  the  polls 
would  be  analyzed  and  a  list  of 
solutions  prepared.  OPS  would  prepare 
an  economic  impact  estimate  for  each 
solution.  Again,  OPS  would  poll  a  panel 
of  selected  experts  who  would  rate, 
using  simple  methodology,  each 
solution  in  terms  of  the  effect  of  the 
solution  on  the  probability  and 
consequence  of  accident  occurrence, 
and  the  economic  impact  of  the 
solution.  OPS  has  not  decided  on  the 
make-up  of  the  panels  or  the  polling 
processes  at  the  time  of  preparation  of 
this  notice. 

A  mathematical  analysis  of 
probability,  consequence,  and  economic 
impact  resulting  from  polling  will 
generate  a  prioritized  list  for 
consideration  by  OPS  management  who 
then  would  allocate  available  resources 
to  the  highest  priority  solutions  for 
implementation.  Certain  solutions,  e.g., 
those  mandated  in  statute,  would 
receive  special  consideration.  The 
assignments  for  implementation  would 
constitute  the  annual  OPS  action  plan. 
While  the  process  would  be  executed  on 
an  annual  basis,  it  would  be  adaptable 
to  evaluation  of  risks  and  solutions  at 
any  time  using  the  same  methods. 


Procedures  for  conducting  the 
meeting  will  be  announced  at  the 
meeting.  Every  effort  will  be  made  to 
hear  all  who  wish  to  comment  within 
the  time  available.  Comments  by  mail 
are  also  invited,  and  should  be 
submitted  promptly  because  OPS 
intends  to  develop  and  implement  RBPP 
at  a  rapid  pace.  Comments  should  be 
mailed  to  G.  Joseph  Wolf  at  the  address 
shown  above. 

Issued  in  Washington,  DC  on  January  6, 
1993. 

George  W.  Tenley,  Jr., 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  93-621  Filed  1-11-93;  8:45  am] 
BILUNG  CODE  4910-60-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

January  6, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Financial  Management  Service 

OMB  Number:  1510-0057. 

Form  Number.  None. 

Type  of  Review.  Extension. 

Title:  Annual  Letter — Certification  of 
Authority. 

Description:  The  letter  is  sent  to 
insurance  companies  that  provide 
surety  bonds  to  protect  the  Federal 
Government.  These  companies  then 
provide  information  necessary  fcr  the 
renewal  of  their  Treasury  Certification 
and  the  determination  of  their 
underwriting  limit.  Summary 
information  about  the  company  is  then 
published  in  Circular  570  for  use  by 
Federal  bond  approving  officers. 

Respondents:  Businesses  or  other  for- 
profit. 

■  Estimated  Number  of  Respondents: 
305. 

Estimated  Burden  Hours  Per 
Response:  62  hours,  30  minutes. 

Frequency  of  Response:  Quarterly  and 
Annually. 
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Estimated  Total  Reporting  Burden: 
19,063  hours. 

Clearance  Officer.  Jacqueline  R.  Perry 
(301)  344-8577,  Financial  Management 
Service,  3361-L  75th  Avenue,  Landover, 
MD  20785. 

0MB  Reviewer.  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  93-639  Filed  1-11-93;  8:45  am] 
BILUNG  CODE  4S10-35-M 


Debt  Management  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to 
section  10  of  Public  Law  92-463,  that  a 
meeting  will  be  held  at  the  U.S. 

Treasury  Department  in  Washington,  DC 
on  February  2  and  3, 1993,  of  the 
following  debt  management  advisory 
committee:  Public  Securities 
Association,  Treasury  Borrowing 
Advisory  Committee. 

The  agenda  for  the  Public  Securities 
Association  Treasury  Borrowing 
Advisory  Committee  meeting  provides 


for  a  working  session  on  February  2  and 
the  preparation  of  a  written  report  to  the 
Secretary  of  the  Treasury  on  February  3, 
1993. 

Pursuant  to  the  authority  placed  in 
Heads  of  Departments  by  section  10(d) 
of  Public  Law  92-463,  and  vested  in  me 
by  Treasury  Department  Order  101-05, 

I  hereby  determine  that  this  meeting  is 
concerned  with  information  exempt 
from  disclosure  under  subsection 
552b(c)(9)(A)  of  title  5  of  the  United 
States  Code,  and  that  the  public  interest 
requires  that  such  meetings  be  closed  to 
the  public. 

My  reasons  for  this  determination  are 
as  follows.  The  Treasury  Department 
requires  frank  and  full  advice  from 
representatives  of  the  financial 
commxmity  prior  to  making  its  final 
decision  on  major  financing  operations. 
Historically,  this  advice  has  been 
offered  by  debt  management  advisory 
committees  established  by  the  several 
major  segments  of  the  financial 
community,  which  committees  have 
been  utilized  by  the  Department  at 
meetings  called  by  representatives  of  the 
Secretary.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 


advisory  committee  under  Public  Law 
92-463. 

Although  the  Treasury’s  final 
announcement  of  finemcing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  an  advisory 
committee,  premature  disclosure  of 
these  reports  would  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  subsection 
552b(c)(9)(A)  of  title  5  of  the  United 
States  Code. 

The  Assistant  Secretary  (Domestic 
Finance)  shall  be  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of 
section  552b  of  title  5  of  the  United 
States  Code. 

Dated:  January  6, 1993. 

John  C.  Dugan, 

Assistant  Secretary  (Domestic  Finance). 

[FR  Doc.  93-583  Filed  1-11-93;  8:45  am) 
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COI^UUER  PRODUCT  SAFETY  COMMISStON 
TIME  AND  DATE:  Commission  Meeting, 
Thursday,  January  14, 1993, 10:00  a.m. 
LOCATION:  Room  556.  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda.  Maryland. 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

CompHance  Status  Report 
The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 
(301)  504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary.  5401  Westbard  Ave., 
Bethesda,  Md.  20207  (301)  504-0800. 

Dated;  January  7, 1993. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

IFR  Doc.  93-785  Filed  1-8-93;  2:23  pm) 
BILUNC  CODE  6355-01-M 


DEFENSE  NUCLEAR  FAaLITIES  SAFETY 
BOARD 

“FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Published 
December  28, 1992,  57  FR  61610. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  5:30  p.m.,  January  12, 1993. 
PLACE:  The  Boulder  Broker  Inn,  The 
Ballroom,  555-30th  Street,  Boulder, 
Colorado  80303. 

STATUS:  Open. 

CHANGE  IN  THE  MEETING:  The  meeting 
date  and  place  have  been  changed.  The 
new  date  is  February  2, 1993.  The  new 
place  is  Building  1  Auditorium, 
Department  of  Commerce,  325 
Broadway,  Boulder,  CO.  The  time 
remains  as  previously  announced,  5:30 
p.m. 

MATTERS  TO  BE  CONSIDERED:  The  open 
public  meeting  and  hearing  will  address 
the  Department  of  Energy’s  Operational 
Readiness  Review  and  other  matters 
related  to  the  resumption  of  plutonium 
operations  in  Building  707  at  the  Rocky 
Flats  Plant.  The  Department  of  Energy 
will  take  appropriate  measures  to 
safeguard  any  classified  or  controlled 
nuclear  information  it  presents  at  this 


meeting.  The  public  hearing  portion  is 
independently  authorized  by  42  U.S.C. 
2286b. 

FOR  MORE  MFORMATION  CONTACT: 

Kenneth  M.  Pusateri,  Generd  Manager, 
E)efense  Nuclear  Facilities  ^ety  Board, 
625  Indiana  Avenue,  NW.,  Suite  700. 
Washington,  DC  20004,  (202)  208-6400. 
This  is  not  a  toll  fine  number. 
SUPPLEMENTARY  INFORMATION:  'The  Board 
had  already  received  a  number  of 
requests  to  speak  at  the  meeting 
originally  scheduled  for  January  12, 
1993.  Those  commentators  who  were 
scheduled  to  speak  at  the  January  12 
meeting  should  confirm  with  the  Board 
their  intMiticm  to  speak  on  February  2, 
1993.  The  order  in  which  the  original 
requests  to  speak  were  received  will  be 
maintained  so  long  as  the  public 
commentators  contact  the  Board  prior  to 
close  of  business  on  January  28, 1993. 

So  that  ever3rone  who  wishes  to  speak 
will  have  an  opportunity,  speakers  will 
be  limited  to  five  minutes  each. 
Additional  requests  to  speak  at  the 
hearing  may  be  submitted  in  writing  or 
by  telephone.  We  ask  that  commentators 
descrilM  the  nature  and  scope  of  the  oral 
presentation.  Those  who  contact  the 
Board  prior  to  close  of  business  on 
January  28, 1993,  will  be  scheduled  for 
time  slots,  beginning  at  approximately 
8:00  p.m.  The  Board  will  post  a 
schedule  for  those  speakers  who  have 
contacted  the  Board  before  the  hearing. 
The  posting  will  be  made  at  the 
entrance  to  the  Building  1  Auditorium, 
Department  of  Commerce,  325 
Broadway,  Boulder,  CO,  at  the  start  of 
the  5:30  p.m.  meeting. 

Anyone  who  wishes  to  comment, 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of, 
or  in  addition  to  m^ing  an  oral 
presentation.  The  Board  members  may 
question  presenters  to  the  extent 
deemed  appropriate.  The  Board  will 
hold  the  record  open  until  February  12, 
1993,  for  the  receipt  of  materials.  A 
transcript  of  the  meeting  will  be  made 
available  by  the  Board  for  inspection  by 
the  public  at  the  Defense  Nuclear 
Facilities  Safety  Board’s  Washington 
office  and  at  the  EXDE’s  public  reading 
room  at  DOE’s  Front  Range  Community 
College,  3645  West  112  Avenue, 
Westminster,  CO  80030. 

After  the  close  of  the  record,  and 
before  resumption  of  plutonium 
operations,  the  Board  may  conduct 
further  deliberations  pursuant  to 


Section  3133(a)  of  the  National  Defense 
Authorization  Act,  P.L.  102-190,  Dec.  5, 
1991.  to  determine  if  the  Secretar3r’s 
response  to  select  Board 
recommendations  adequately  protects 
public  health  and  safety  with  respect  to 
the  operation  of  Building  707. 

The  Board  specifically  reserves  its 
right  to  further  schedule  and  otherwise 
regulate  the  course  of  the  meeting  and 
hearing,  to  recess,  reconvene,  postpone 
or  adjourn  the  meeting,  conduct  fiulher 
reviews,  and  otherwise  exercise  its 
pow^  under  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Dated:  January  27, 1993. 

Kenneth  M.  Pnsateri, 

General  Manager. 

(FR  Doc.  93-728  Filed  1-8-93;  2:28  pm) 
BILUNG  CODE  MZO-KO-III 


FEDERAL  COMMUNICATIONS  COMMISSION 
The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  January  14, 1993,  which  is 
schedule  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street.  NW., 
Washington,  DC. 

Item  No.,  Bureau,  and  Subject 

1 —  Common  Carrier — ^Title;  Amendment  of 
the  Commission’s  Rules  Regarding 
Safeguards  to  improve  the  Administration 
of  the  Interstate  Access  Tariff  and  Revenue 
Distribution  Processes  (RM-7736). 
Summary:  The  Commission  will  consider 
adoption  of  a  Notice  of  Proposed 
Rulemaking  concerning  the  administration 
of  the  interstate  access  tariff  and  revenue 
distribution  processes  by  the  National 
Exchange  Carrier  Association,  Inc.  (NECA). 
Title:  Audit  Costs  of  the  National  Exchange 
Carrier  Association,  Inc.  Billed  to  Subset  I 
Companies.  Summary:  The  Conunission 
will  consider  adoption  of  a  Memorandum 
Opinion  and  Order  concerning 
Southwestern  Bell  Telephone  Company’s 
and  Pacific  Bell’s  “Joint  Petition  for  Waiver 
or  in  the  Alternative  Motion  to  Modify’’  the 
Commission’s  November  9, 1990  Letter  to 
NECA.  Title;  Letter  to  the  National 
Exchange  Carrier  Association,  Inc. 
Summary:  The  Commission  will  consider 
adoption  of  a  Letter  to  NECA  regarding  the 
Safeguards  and  Adjustments  Audits 
ordered  in  the  Commission’s  November  9, 
1990  Letter. 

2—  Common  Carrier— Title:  Amendment  of 
the  Commission’s  Rules  to  Establish  Rules 
and  Policies  Pertaining  to  a  Non-Voice, 
Non-Geostationary  Mobile-Satellite  Service 
(CC  Docket  No.  92-76).  Summary:  The 
Commission  will  consider  adoption  of  a 
Notice  of  Proposed  Rulemaking  on  the 
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technical  and  service  rules  for  a  new 
mobile-satellite  service  in  the  frequency 
bands  below  1  GHz. 

3 —  Ofrice  of  Engineering  and  Technology — 
Title:  Amendment  of  Section  2.106  of  the 
Commission's  Rules  to  Allocate  Spectrum 
to  the  Fixed-Satellite  Service  and  the 
Mobile-Satellite  Service  for  Low-Earth 
Orbit  Satellites  (ET  Docket  No.  91-280, 
RMs-7334,  7399,  7612,  PPs-1,  2,  &  3). 
Summary:  The  Conunission  will  consider 
adoption  of  a  Report  and  Order  addressing 
allocation  of  the  137-138, 148-150.05, 
399.9-400.05,  and  400.15-401  MHz  bands 
for  low-Earth  orbit  satellite  services. 

4 —  Office  of  Engineering  and  Technology — 
Title:  Amendment  of  the  Commission's 
Rules  Regarding  Compatibility  Between 
Cable  Systems  and  Consumer  Electronics 
Equipment.  Summary:  The  Commission 
will  consider  adoption  of  a  Notice  of 
Inquiry  regarding  issues  pertaining  to 
regulations  for  assuring  compatibility 
between  cable  systems  and  consumer 
electronics  equipment. 

5 —  Private  Radio  and  Managing  Director — 
Title:  Amendment  of  Parts  1,  2  and  21  of 
the  Commission's  Rules  Governing  Use  of 
the  Frequencies  in  the  2.1  and  2.5  GHz 
Bands  (PR  Docket  No.  92-80).  Sununary: 
The  Commission  will  consider  adoption  of 
a  Report  and  Order  amending  its  rules  in 

a  manner  designed  to  expedite  the 
processing  of  applications  for  stations  in 
the  Multipoint  Distribution  Service  (MDS) 
and  to  streamline  the  MDS  regulatory 
scheme. 

6 —  Private  Radio — ^Title:  Amendment  of  Part 
90  of  the  Commission's  Rules  to  Create  the 
Emergency  Medical  Radio  Service  (PR 
Docket  No.  91-72,  RM-7336).  Summary: 
The  Commission  will  consider  adoption  of 
a  Report  and  Order  concerning  the  creation 
of  the  Emergency  Medical  Radio  Service. 

7 —  Private  Radio — ^Title:  Amendment  of  Part 
13  of  the  Commission's  Rules  to  Privatize 
the  Administration  of  Examinations  for 
Conunercial  Operator  Licenses  and  to 
Clarify  Certain  Rules  (FO  Docket  No.  92- 
206).  Summary:  The  Commission  will 
consider  adoption  of  a  Report  and  Order 
privatizing  the  administration  of 
commercial  radio  operator  examinations. 

8 —  Private  Radio — ^Title:  Amendment  of  Parts 
2  and  90  of  the  Commission's  Rules  to 
Provide  for  the  Use  of  200  Channels 
Outside  the  Designated  Filing  Areas  in  the 
896-901  MHz  and  935-940  MHz  Bands 
Allocated  to  the  Specialized  Mobile  Radio 
Service  (PR  Docket  No.  89-553,  RMs-6724 
and  6579).  Summary:  The  Commission  will 
consider  adoption  of  a  First  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking  concerning  the  licensing  of  the 
200  channels  in  the  900  MHz  band 
allocated  for  use  in  the  Specialized  Mobile 
Radio  Service. 

9 —  Mass  Media — ^Title:  Amendment  of  the 
Conunission's  Rules  Regarding 
Implementation  of  the  Cable  Television 
Consumer  Protection  and  competition  Act 
of  1992 — Carriage  of  Home  Shopping 
Stations.  Summary:  The  Commission  will 
consider  adoption  of  a  Notice  of  Proposed 
Rulemaking  that  seeks  comment  on 
implementation  of  the  provision  of  the 


Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992  relating  to  the 
carriage  of  broadcast  television  stations 
that  are  predominantly  utilized  for  the 
transmission  of  sales  presentations  or 
program  length  commercials  (“home 
shopping  stations"). 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab,  Office  of  Public  Afiairs, 
telephone  number  (202)  632-5050. 

Issued:  January  8, 1993. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secrefoiy. 

(FR  Doc.  93-743  Filed  1-8-93;  12:05  am] 
BILUNG  CODE  e712-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

January  7, 1993. 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
January  14, 1993. 

PLACE:  Room  600, 1730  K  Street.  NW., 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Island  Creek  Coal  Company,  Docket  No. 
VA  91-47-R,  etc.  (Issues  include 
whether  the  judge  erred  in  vacating  two 
imminent  danger  orders  of  withdrawal 
issued  to  Island  Creek  by  the  Secretary 
of  Labor,  pursuant  to  30  U.S.Q  §  817(a), 
alleging  that  the  south  gob  at  its  mine 
contained  an  explosive  level  of  methane 
and  that  Island  Creek  violated  30  CFR 
§75.316) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR 
§  2706.150(a)(3)  and  §  2706.160(e). 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/ 1-800-87 7-83 39 
for  toll  free. 

Jean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc.  93-786  Filed  1-8-93;  2:24  pm) 
BILLING  CODE  (735-01-111 


FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

TIME  AND  DATE:  10:00  a.m.,  January  19, 
1993. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  NW.,  Washington,  DC. 
STATUS:  Open. 


MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  last 

meeting. 

2.  Thrifr  Savings  Plan  activity  report  by  the 

Executive  Director. 

3.  Review  of  audit  reports: 

“Executive  Summary  of  Fiscal  Year  1991 
Federal  Agency  Fiduciary  Compliance 
Reviews.” 

“Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  Annuity  Operations  at  the 
Metropolitan  Life  Insurance  Company 
and  the  Federal  Retirement  Thrift 
Investment  Board.” 

"Pension  and  Welfere  Benefits 
Administration  Review  of  ADP 
Operations  Management  of  the  Thrift 
Savings  Plan  at  the  United  States 
Department  of  Agriculture,  Office  of 
Finance  and  Management,  National 
.  Finance  Center.” 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Tom  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  January  8, 1993. 

Francis  X,  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

(FR  Doc.  93-824  Filed  1-8-93;  8:45  amj 
BILLING  CODE  (TSO-OI-M 


SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Ck}vemment  in  the 
Sunshine  Act,  Pub.  L.  94—409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  11, 1993. 

Closed  meetings  will  be  held  on 
Wednesday,  January  13, 1993,  at  2:30 
p.m.  and  on  Friday,  January  15, 1993 
following  the  11:00  a.m.  open  meeting. 
An  open  meeting  will  be  held  on  Friday, 
January  15, 1993  at  11:00  a.m.,  in  Room 
1C20. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  closed  meetings. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items* 
listed  for  the  closed  meetings  in  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
January  13, 1993,  at  2:30  p.m.,  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 
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Settlement  of  admintstraUve  proceedings 
nf  an  enfocceoieDt  nature. 

Institution  of  injunctive  action. 

Settlement  of  injuactive  action. 

Opinion. 

The  subject  matter  of  the  open 
meeting  sdieduled  for  Friday,  January 
IS.  1993,  at  11:00  a.m.,  wil!  be: 

Oral  argunwnt  on  an  appeal  from  an 
administrative  bw  judge's  initial  decision  by 
VJ’.  Mioton  Securities,  Inc.,  a  registered 
broker-daabr,  arid  Vernon  F.  Minton,  the 
firm's  President.  The  firm  and  Minton  have 
appealed  from  findings  that  they  violated 


antifraud  and  registration  provisions  of  the 
securities  bws.  For  further  informatioa. 
please  contact  George  J.  Zomada  at  (202) 
272-2435. 

The  subject  matter  of  the  dosed 
meeting  scheduled  for  Friday,  January 
15. 1993.  following  the  11:00  a.m.  opm 
meeting  will  be: 

Post  oral  argument  discussioo. 

At  times,  changes  in  Commissicm 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  forthw 
information  and  to  ascertain  what,  if 


any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Steve 
Luparello  at  (202)  272-2100. 

Dated:  January  6. 1993. 

Jonathan  G.  Katx, 

Secrefmy. 

IFR  Doc.  93-711  Filed  1-7-93: 4:49  pml 
BILUNO  CODE  atfO-eS-M 


Tuesday 

January  12,  1993 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  86 

Control  of  Air  Pollution  from  New  Motor 
Vehicles  and  New  Motor  Vehicle  Engines; 
Regulations  for  Ught-Outy  Vehicle  and 
Light-Duty  Truck  1994,  1995  and  1996; 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 
[FRL-4550-2] 

RIN  2060-AD  36 

Control  of  Air  Pollution  from  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Regulations  for  Light-Duty 
Vehicie  and  Light-Duty  Truck  1994, 
1995,  and  1996  Model  Year  Durability 
Testing  Procedures,  and  1994  and 
Later  Model  Year  Allowable 
Mainteruince 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  action  revises  durability 
procedures  and  allowable  maintenance 
provisions  in  the  Federal  motor  vehicle 
emission  certification  regulations.  The 
durability  program  revisions  apply  to 
model  year  1994, 1995,  and  1996  light- 
duty  vehicles  (LDVs)  and  light-duty 
trucks  (LDTs).  The  rule  includes 
durability  procedures  for  the 
certification  of  vehicles  subject  to  the 
Tier  1  emission  standards  promulgated 
on  June  5, 1991.  The  revised  durability 
procedures  are  in  large  part  consistent 
with  those  adopted  by  the  State  of 
California. 

The  allowable  maintenance 
provisions  apply  to  model  year  1994 
and  later  LDVs  and  LDTs.  The  new 
regulations  generally  extend 
maintenance  intervals  for  LDVs  in 
response  to  the  longer  Tier  1  definition 
of  LDV  useful  life  and  update  the 
provisions  applicable  to  LDTs. 

EFFECTIVE  DATE:  January  12. 1993.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  12, 1993. 
ADDRESSES:  Materials  relevant  to  this 
final  rule  are  contained  in  the  EPA  Air 
Docket,  Attention  Docket  No.  A-90-24, 
located  at  the  Air  Docket  Section, 
USEPA,  room  M-1500. 401  M  Street 
SW.,  Washington.  DC  20460;  telephone 
(202)  260-7548.  The  docket  may  be 
inspected  between  the  hours  of  8:30  am 
to  12  noon  and  from  1:30  to  3:30  pm. 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  hy  EPA  for  copying 
docket  materials. 

FOR  FURTHER  W^ORMATION  CONTACT: 
James  A.  McCargar,  Certification 
Division,  U.S.  Environmental  Protection 
Agency,  National  Vehicle  and  Fuel 
Emissions  Laboratory,  2565  Plymouth 
Road,  Ann  Arbor.  Michigan,  48105. 
Telephone  (313)  668-4244. 


SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Agency  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  for  this 
rulemaking  on  April  30, 1992.'  The 
preamble  to  that  proposed  rule  contains 
substantial  information  relevant  to  the 
matters  discussed  throughout  this 
Notice.  The  reader  is  referred  to  that 
document  for  additional  background 
information  as  well  as  for  discussion  of 
the  various  issues  raised  during  the 
rulemaking.  The  NPRM  preamble  also 
includes  a  discussion  of  the  important 
role  durability  procedures  play  in  the 
Federal  motor  vehicle  certification 
process.* 

The  Clean  Air  Act  Amendments  of 
1990  (hereafter  referred  to  as  the 
Amendments)  mandated  new.  more 
stringent  motor  vehicle  emission 
standards  and  modified  the  definitions 
of  motor  vehicle  useful  life.*  The 
Environmental  Protection  Agency  (EPA) 
published  regulations  setting  forth 
certain  of  these  new  requirements, 
referred  to  as  the  Tier  1  light-duty 
emission  standards  and  useful  life 
levels,  on  June  5, 1991.'* 

Lengthening  of  useful  life  mileages 
mandated  by  die  Amendments  for  light- 
duty  vehicles  (LDVs)  and  light-duty 
tru^s  (LDTs)  subject  to  the  Tier  1 
standards  made  some  sections  of  the 
current  durability  regulations  obsolete, 
prompting  EPA  to  make  changes  for 
model  year  1994  (MY94),  the  first  year 
Tier  1  standards  take  effect.*  Prior  to  the 
Amendments,  the  Agency  had  been 
considering  broad  improvements  to 
various  aspects  of  the  certification 
durability  procedures,  due  to  input  from 
the  General  Accounting  Office,  the 
vehicle  manufacturers,  and  the  Agency’s 
own  assessments  of  the  program.  Given 
the  effect  of  the  Amendments  on  the 
useful  life  mileages.  EPA  determined 
there  was  insufficient  time  to  resolve  all 
the  key  technical  issues  involved  with 
a  broad  durability  program  revision 
before  vehicle  makers  had  to  certify 
MY94  vehicles. 

Consequently,  the  Agency’s  NPRM 
proposed  revisions  to  establish  interim 
durability  procedures  for  MY94  and 
MY95  LDVs  and  LDTs;  light-duty 
durability  procedures  for  the  1996  and 
later  model  years  would  be  proposed  in 
a  separate  notice  to  address  technical 


'  57  FR  18544  (April  30, 1992). 

*  57  FR  18544. 18545  (April  30. 1992). 

’Pub.  L.  No.  101-549, 104  SUt.  2399. 

«  56  FR  25724,  June  5, 1991. 

*  The  Amendments  added  a  "full”  useful  life  of 
10  years/100,000  miles  for  LDVs,  a  50,000  mile 
“intermediate”  useful  life  for  LDTs,  and  truncated 
the  full  useful  life  of  the  lighter  LDTs  at  10  years/ 
100,000  miles. 


and  procedural  improvements  to  the 
durability  program  undergoing 
evaluation  by  the  Agency.®  The  two 
rulemakings  have  b^n  referred  to  as 
Revised  Durability  Program  I  and  n 
(RDP-I  and  RDP-H). 

Previous  EPA  regulations  have 
specified  that  before  a  manufacturer 
performs  maintenance  on  vehicles  or 
components  used  to  determine 
deterioration  factors  (DFs),  it  must 
demonstrate  that  the  maintenance  is 
"technologically  necessary  to  assure  in- 
use  compliance  with  emission 
standards.’’  *  The  Agency  has 
promulgated  a  list  of  emission-related 
components  and  systems  together  with 
the  ^ortest  "allowable  maintenance 
intervals’*  considered  technologically 
necessary.  These  intervals  are  also  the 
shortest  periods  of  time  in  which  a 
manufacturer  can  require  owners  to 
perform  emission-related  maintenance 
as  a  condition  of  continued  Federal 
emission  warranty  coverage. 

In  the  RDP-I  NPRM,  the  Agency 
proposed  increasing  LDV  allowable 
maintenance  intervals  based  on  the 
adoption  of  a  100,000-mile  useful  life 
for  Tier  1  LDVs.  The  Agency  also 
proposed  limited  adjustments  to  the 
LDT  allowable  maintenance  intervals 
and  additions  to  the  list  of  maintained 
components.  The  Agency  based  the 
proposed  changes  to  these  intervals  on 
its  technical  analysis  of  what  interval 
was  technologically  necessary,  the 
current  LDT  requirements,  intervals 
used  in  manufacturers’  current 
maintenance  manuals,  and  current 
C^alifomia  Air  Resources  Board  (GARB) 
requirements. 

A  public  hearing  was  held  on  May  15, 
1992,  in  Ann  Arbor.  Michigan,  at  which 
the  Agency  took  comment  on  the  RDP- 
I  NPRM.  I^e  comment  period  remained 
open  until  June  15, 1992.  The  next  two 
sections  of  this  preamble  provide  a 
description  of  this  final  rule  action  and 
the  consideration  of  public  comment 
that  1ml  to  changes  from  the  NPRM.  The 
final  sections  of  the  preamble  describe 
the  economic,  environmental,  and  cost- 
benefit  impacts  of  the  rule  and  address 
certain  administrative  requirements. 

n.  Description  of  the  Action 

A.  Revisions  to  Durability  Procedures 

With  this  rule  the  Agency  is 
modifying  the  current  durability 
procedures  for  use  in  certifying  MY94 
through  MY96  LDVs  and  LDTs.  The 
addition  of  MY96  to  the  applicability  of 
the  interim  durability  program  is  in 
response  to  public  comment  and  in 


*57  FR  18544,  April  30, 1992. 
’  See  40  CFR  86.090-25(bK2). 
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recognition  of  the  short  leadtimes 
remaining  before  manufacturers  must 
know  wi&  some  cotainty  their 
durebility  program  opticms  for  that 
model  year. 

As  proposed  in  the  NPRM,  much  of 
the  structure  of  the  current  IJIV 
dur^lity  program  remains  intact.  The 
standard  LI)V  durability  pro^am  still 
calculates  DFs  on  the  basis  of  data  from 
preproduction  durability  data  vehicles 
(DDVs).  The  Automobile  Manufacturers 
Association  (AMA)  cycle  is  carried 
forward  in  its  historical  form  as  the 
standard  EPA-defined  procedure  for 
LDV  mileage  accumulation.  For  Tier  0 
LDVs,  the  duration  of  AMA  mileage 
accumulation  remains  at  50,000  miles.^ 
Manufacturers  may  still  petition  the 
Administrator  for  the  use  of  modified 
versions  of  the  AMA  (substitute  AMA 
option)  and  to  apply  for  an  alternative 
durability  program  based  in  large  part 
on  data  from  production  DDVs 
(Production  AMA  Durability  Program 
option). 

Much  of  the  current  MIT  durability 
program  is  also  maintained. 
Manufacturers  may  continue  to  develop 
and  submit  DFs  under  a  Standard  Self- 
Approval  Durability  Program  based  on 
their  own.  service  accumulation  and 
vehicle/cxunponent  selection 
methodologies,  if  the  program  design  is 
consistent  with  good  engineering 
practice.  However,  as  proposed  in  the 
NPRM,  the  Production  AMA  Durability 
Program  option  based  on  producticm 
DDVs  has  been  deleted  for  LDTs.  As 
noted  in  the  proposal,  the  1985 
promulgation  of  the  self-approval 
program  for  LDTs  made  this  earlier 
alternative  essentially  moot. 

Several  important  new  durability 
program  elements  will  apply  for  MY94 
through  MY96.  First,  the  duration  of 
AMA  mileage  accumulation  for  Tier  1 
IDVs  certified  under  the  Standard  AMA 
Durability  Program  is  set  at  100,000 
miles.  Manufacturers  may  request 
approval  to  terminate  DDV  mileage 
accumulation  and  emission  testing  on 
Tier  1  IDVs  at  any  point  beyond  75,000 
miles  and  to  calculate  100,000-mile  DFs 
based  on  extrapolations  from  those  test 
data.  The  manufacturer’s  request  for 
approval  to  extrapolate  must  include 
information  demonstrating  the 
durability  of  the  vehicle’s  emission 
control  components  and  systems  at  or 


”ln  compliance  with  the  Amendments,  the  Tier 
1  regulations  established  new  vehicle  emission 
standards  starting  with  MY94  and  providing  a 
phase-in  for  the  manufartaracs.  For  LX>Vs.  ^ 
example,  40  percent  of  a  manufacturer's  MY94 
vehicles  must  meat  the  new  tighter  standards, 
increasing  to  SO  percoat  in  MYB5,  and  finally,  100 
percent  in  MY96.  Tier  0  refart  to  those  vehk^ 
that,  during  the  pbea#-in  yeers.  continue  to  be 
certiHed  to  the  older,  less  stringent  standards. 


b^rond  the  frill  useful  life.  The  Agency 
will  approve  such  requests  based 
primarily  on  evaluations  of  the  linear 
correlation  of  the  test  data,  the  impact 
of  outlier  data,  die  maintenance  history 
of  the  ODV,  and  the  supplmnental  data 
provided  by  the  manufricturer  to 
substantiate  satisfactory  1004X)0-mile 
component  durability.  Other 
information  may  also  be  ccmsidered. 
These  provisions  have  been  adopted 
without  change  from  die  proposal. 
Further  discussicm  of  the  Agracy’s 
rationale  for  these  provisions  may  be 
found  in  the  NPRM. 

Second,  the  Agency  is  adding  the  new 
Alternative  Service  Accumulation 
Durability  Program  (ASADP)  option  that 
was  proposed  in  the  NPRM  for  IDVs 
and  IDTs.^  Under  this  option,  the 
manufacturer  submits  for  the 
Administrator’s  approval  an  ASADP 
using  preproduction  vehicles  and 
including  the  following  elements:  (1)  An 
alternative  service  acxnimulation 
procedure:  (2)  a  selection  method  for 
vehicles  and  components;  (3) 
procedures  for  determining  the  DF. 
including  a  demonstration  that  the 
alternative  procedures  would  generate 
DFs  that  are  representative  of  actual  in- 
use  deterioration;  (4)  an  in-use 
verification  program  (the  “reality 
check’*);  and  (5)  data  showing  that  all 
emission-related  components  are 
designed  to  operate  properly  for  the 
entire  useful  life  of  vehicles  in  actual 
use  (or  for  the  minimum  intervals 
specified  in  the  allowable  sdieduled 
maintenance  regulations). 

The  service  accumulation  procedure 
may  consist  of  whole-vehicle  mileage 
accumulation,  bench  cycling  techniques 
that  simulate  in-use  aging  and  operating 
environments,  or  a  combination  of  the 
two.  For  the  in-use  verification  program, 
the  manufactfirer  agrees  to  recruit  and 
test  in-use  vehicles  in  subsequent  years 
to  determine  whether  the  altwnative 
procedures  accurately  predict  the 
deterioration  of  the  vehicle’s  emissions 
in  actual  use  for  the  applicable  usefril 
life.  The  manufacturer’s  proposal  for  the 
in-use  reality  check  shoiUd  include  the 
method  for  selecting  the  vehicle  sample, 
the  criteria  to  be  used  in  evaluating  the 
results  of  the  vehicle  testing,  and  the 


°Th0  "Bervice  accumulation  method”  it  the 
method  used  in  a  durability  program  to  simulate  the 
accumulation  of  actual  in-use  age  and  mileage  on 
a  vehicle;  “mileage  accumulation  cycles”  are  the 
utbset  of  service  accumulation  methods  that 
employ  whole-vehicle  mileage  accumulation.  The 
Agency  chose  the  name  Alternative  Service 
Accumulation  Durability  Program  to  diitmgiiish  it 
from  EPA’s  historical  Altonutiva  Dur«d»ility 
Program  and  to  make  clear  the  availability  of  both 
whole-vehicle  and  bench-aging  options  undw  the 
new  option. 


remedies  for  failure  to  satisfy  those 
criteria. 

The  Agency  believes  the  ASADP  will 
lead  to  increased  flexibility  in  the 
durability  process  of  motor  vehicle 
cMtificatioo,  resulting  in  manufacturers 
developing  more  accurate  durability 
programs  that  cost  less  than  current 
procedures.  Ifre  Agency  structtued  the 
ASAOP  rules  to  meet  tUs  goal,  allowing 
EPA  to  restrict  its  approval  to  those 
alternative  programs  that  it  believes  are 
an  improvement  over  current  durability 
procedures.  Approval  is  limited  to 
programs  wh^  EPA  is  confident  the 
ASADP  mil  generate  DFs  that  are 
representative  of  actual  in-use 
d^erioration  and  omfident  of  the  full- 
life  durability  of  emission-related 
components.  In  additicm,  the  ASADP 
approudi  includes  an  important 
feedback  mechanism  or  reality  check 
not  present  imder  EPA’s  current 
durability  procedures.  The  Agency 
therefore  believes  the  resulting 
durability  programs  will  lead  to  more 
accurate  I^s.  Based  on  CARB’s 
experience  to  date  with  a  similar 
program,  alcmg  vrith  the  inters 
expressed  by  various  manufocturers  in 
using  the  ASADP  approach,  the  Agency 
believes  the  increa^  flexil^ty 
allowed  under  these  rules  will  also  lead 
to  cost  savings  for  manufacturers. 

If  the  Adnnnistrator  approves  the 
manufacturer’s  proposed  ASADP,  all 
necessary  aspec^ts  of  the  program  will  be 
included  in  a  erritten  agreement 
between  the  manufacturer  and  EPA. 

Any  certificate  of  conformity  issued  by 
EPA  based  on  such  an  alternative 
durability  program  will  be  conditioned 
on  full  (ximpliance  by  the  manufocturer 
with  the  terms  of  the  in-use  verification 
component  of  the  written  agreement.*® 

If  the  manufecturer  fails  to  fully  execute 
the  in-use  verification  i»ogram,  then  the 
manufacturer  will  be  viewed  as  failing 
to  comply  with  the  terms  and 
conditions  upcm  which  the  certificate 
has  been  issued.  As  a  result,  the 
vehicles  or  trucks  originally  covmed  by 
the  certificate  will  instead  not  be 
covered  by  the  certificate,  and  the 
manufacturer  may  be  subject,  at  the 
Agency’s  enforcement  discretion,  to  the 
imporition  of  dvil  penalties  violating 
section  203(a)(1)  of  the  Act. 

The  Agency  recognizes  that 
manufacturers  may  develop  ongoing 
improvements  to  their  in-use 
verification  testing  programs.  Therefore, 
the  manufacturer  and  EPA  may  agree  to 
amend  the  in-use  verification  portion  of 
the  initial  agreement,  if  the 


'"Manufocturen  must  compijr  other 

terais  of  the  written  asreement  prior  to  issuance  of 
the  certificate  (tf  conformity. 


3996 


Federal  Register  /  VoL  58,  No.  7  /  Tuesday,  January  12,  1993  /  Rules  and  Regulations 


manufacturer  demonstrates  and  the 
Agency  determines  that  the  amended 
agreement  will  improve  the  in-use 
verification  portion  of  the  agreement. 

Another  cnange  included  in  the 
interim  procedures  for  MY94  through 
MY96  is  a  provision  for  a  manufacturer 
to  request  alternative  mileage  intervals 
between  test  points  for  DDVs.  This  is 
expected  to  facilitate  common  testing 
with  the  California  Air  Resources  Board 
(CARB). 

For  the  convenience  of  readers,  EPA 
is  summarizing  many  of  the  durability 
requirements  in  a  single  section,  40  CFR 
86.094-13,  "Light  Duty  Exhaust 
Durability  Programs.”  Finally,  the  term 
"durability  useful  life”  has  been  added 
to  the  definitions  of  section  86.094-2. 
The  durability  useful  life  is  the  highest 
useful  life  mileage  of  all  the  useful  life 
mileages  that  apply  to  a  particular 
vehicle.  More  than  one  useful  life  may 
apply  to  a  vehicle  because  emission 
standards  for  a  given  pollutant  may 
exist  at  more  than  one  mileage  point 
and  because  the  definition  of  full  useful 
life  may  be  different  for  different 
pollutants.  In  these  cases,  the  new  term 
simplifies  the  regulatory  language  for 
determination  of  the  duration  of  service 
accumulation  on  a  given  durability  data 
vehicle. 

B.  Revisions  to  Allowable  Maintenance 
Intervals 

The  Agency  is  also  adopting  revisions 
to  the  allowable  maintenance 
regulations,  applicable  to  MY94  and 
later  LDVs  and  LDTs,  exactly  as 
proposed  in  the  NPRM  and  for  the 
reasons  discussed  in  the  NPRM.  No 
adverse  comment  was  received  on  these 
changes.  For  all  LDTs,  two 
modifications  are  included:  the 
maintenance  interval  for  exhaust  gas 
recirculation  systems  increases  fi'om 
50,000  miles  to  100,000  miles,  and  a 
new  supercharger  interval  is  established 
at  100,000  miles.  For  diesel  cycle  LDTs, 
the  fuel  injector  tip  cleaning  interval  is 
extended  from  50,000  miles  to  100,000 
miles;  because  a  100,000-mile  interval 
already  existed  in  the  regulations  for 
other  diesel-cycle  LDT  fuel  injector 
maintenance,  this  change  is 
accomplished  by  simply  deleting  the 
separate  tip  cleaning  interval  that 
existed  in  earlier  regulations.  The 
maintenance  intervals  for  all  LDVs  are 
proposed  to  match  the  complete  list  of 
LDT  intervals,  as  revised. 

III.  Public  Participation 

This  section  summarizes  significant 
comments  received  fi'om  the  public  and 
EPA’s  response  to  those  comments. 
Submissions  were  received  from  a  total 
of  seven  commenters,  including  four 


motor  vehicle  manufacturers,  one  State 
government  agency,  and  a  joint 
submission  fiom  two  professional 
associations.  Cfopies  of  the  comments  in 
their  entirety  can  be  obtained  from  the 
docket  for  this  rule  (see  “ADDRESSES”). 
The  docket  also  includes  a  Response  to 
Comments  document  for  this  rule, 
which  provides  greater  detail  on  the 
comments  received  and  EPA’s  response. 

A.  Model  Year  Applicability 
Model  Years  of  the  Interim  Program 

One  commenter  recommended  that 
EPA  amend  the  interim  durability 
program  in  RDP-I  to  cover  certification 
of  MY94  through  MY97,  which  would 
be  more  orderly  and  economical,  and 
would  permit  it  to  learn  more  about  the 
new  ASADP  process  and  to  perfect 
ASADP  procedures.  Another 
manufacturer  commented  that  its 
leadtime  requirements  made  it  desirable 
to  have  the  RDP-II  rule  completed  by 
the  end  of  calendar  year  1992. 

Based  on  the  current  status  of  the 
long-term  durability  program  (RDP-II) 
rulemaking  and  the  above  comments, 
EPA  has  chosen  to  finalize  the  RDP-I 
regulations  with  a  period  of 
applicability  for  the  interim  durability 
program  of  MY94  through  MY96.  In 
EPA’s  judgment,  the  addition  of  MY96 
to  the  interim  program  should  provide 
sufficient  time  for  promulgation  of  the 
RDP-II  rule  effective  in  MY97,  while 
providing  manufacturers  with  three 
model  years  to  experiment  with  the 
ASADP  option  for  Federal  certification. 
The  Agency  believes  this  duration  is  an 
appropriate  response  to  the  issues  raised 
by  the  commenter;  in  addition,  the  issue 
will,  by  its  nature,  again  be  considered 
in  the  RDP-II  rulemaking. 

Carryover  and  Carryacross  to  Future 
Model  Years** 

One  manufacturer  commented  that 
EPA  regulations  should  allow  case-by¬ 
case  carryover  of  data  derived  fiom 
AMA  durability  programs  or  Standard 
Self  Approval  durability  programs  to 
MY98,  presuming  EPA  accepted  the 
manufacturer’s  recommended  duration 
for  the  interim  durability  program 
(through  MY97).  Another  encouraged 
EPA  to  provide  greater  assurance  ^at 
durability  data  from  MY94  and  MY95 
durability  demonstrations  could  be 
carried  over  to  MY96  and  beyond. 

' '  Under  40  CFR  86.094-24(f),  manufocturers  may 
use  data  generated  by  one  test  vehicle  to  represent 
data  in  a  different  engine  family,  if  certain  design 
similarities  exist.  This  is  generally  termed 
"carryover”  when  applying  data  from  one  model 
year  to  the  next,  or  “carryacross"  when  applying 
data  from  one  engine  family  to  another  within  the 
same  model  year. 


As  noted  in  the  response  to  the 
previous  issue,  EPA  has  chosen  to 
extend  the  applicability  for  the  interim 
durability  program  to  the  period  from 
model  years  1994  through  1996.  The 
issue  of  carryover  to  model  years 
beyond  the  interim  period  is  outside  the 
scope  of  the  RDP-I  rulemaking  and  will 
be  addressed  by  EPA  as  part  of  the  RDP- 
II  rulemaking. 

B.  Linecrossing 

The  RDP-I  NPRM  did  not  propose 
changes  to  the  current  regulations 
defining  linecrossing  policy.*^  One 
manufacturer  commented  ^at  Federal 
linecrossing  criteria  are  too  stringent. 

The  commenter  apparently  does  not 
question  the  basic  policy  that,  if  the 
DDV  is  a  surrogate  for  the  eventual 
calibration,  linecrossing  data  provides 
clear  evidence  of  potential  in-use 
emission  problems.  Rather,  it  appears  to 
be  addressing  the  more  narrow  issue  of 
consistency  between  EPA  and  CARB 
linecrossing  policy. 

The  Agency’f  understanding  is  that 
CARB  permits  use  of  linecrossing 
durability  data  in  only  two  limited 
circumstances.  In  the  first,  a 
manufacturer  may  conditionally  carry 
over  durability  data  gathered  fiom  a 
Federal  Tier  0  durability  data  vehicle  to 
a  California  Tier  1  certification,  in  order 
to  save  the  expense  of  rimning  a  second 
DDV  solely  for  California  certification. 
However,  CARB  prohibits  this  option  if 
the  Federal  certification  had  been 
denied  on  the  basis  that  the  original 
50,000-mile  durability  data  linecrossed 
the  Federal  standards,  and  this  situation 
is  leugely  mooted  by  promulgation  of  the 
Federal  Tier  1  standards. 

In  the  second  circumstance,  a 
manufacturer  might  seek  to  carry  across 
durability  data  between  two  vehicles 
that  have  essentially  identical  engine 
and  emission  control  systems,  but  that 
fall  in  difierent  vehicle  classes.  The 
manufacturer  cited  a  hypothetical 
example  of  this  case  where  it  uses  an 
essentially  identical  system  in  two 
different  trucks,  and  the  weights  of  the 
two  trucks  fall  on  either  side  of  the 
boundary  between  the  LDTl  and  LDT2 
subclasses,  which  have  different  Tier  1 
emission  standards;  the  manufacturer 
wishes  to  avoid  running  one  DDV  for 
each  system.  The  commenter  states  that 
California  permits  the  conditional  use  of 
the  LDT2  durability  data  for 

’^Data  from  the  DDV  is  used  to  develop  a 
straight-line  graph  reflecting  emissions  versus 
mileage.  Linecrossing  occurs  when  the  emissions 
from  the  first  official  test  point,  the  interpolated 
intermediate  useful  life  mile  point,  or  the 
interpolated  full  useful  life  mile  point  on  this  line 
exce^  the  applicable  low-altitude  emission 
standards. 
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certification  of  the  LDTl,  even  if  the 
data  linecross  at  the  tighter  LDTl 
standards,  by  calculating  DFs  firom  a 
revised  deterioration  line  drawn  parallel 
to  the  LDT2  deterioration  line  and 
intersecting  the  applicable  CARB  LDTl 
emission  standard.  The  commenter  then 
states  that  the  EPA  linecrossing  policy 
in  the  NPRM  would  prohibit  the 
additional  step  of  carrying  across  the 
durability  data  to  a  Tier  1  LDV 
certification,  where  California  would 
permit  the  carryacross. 

As  noted  above,  the  linecrossing 
language  in  the  NPRM  was  not  a  new 
proposal;  it  was  carried  forward  intact 
from  current  regulations.  For  trucks, 
manufacturers  self-approve  their 
durability  programs,  and  may  self- 
approve  the  kind  of  carryover  fium 
LDT2s  to  LDTls  cited  in  the  comment. 
For  LDVs,  however,  all  durability 
program  options  other  than  the  standard 
(AMA)  program  require  specific  EPA 
approval.  Thus,  the  policy  would 
preclude  the  additional  step  in  the 
commenter's  example  where  LDT 
carryacross  data  were  linecrossing  at  the 
LDV  standards.  The  commenter 
provided  no  data  to  support  a  reversal 
of  the  Agency's  policy.  The 
consequence  that  a  new  DDV  must  be 
run  to  replace  the  linecrossing  data  has 
always  b^n  present,  and  in  the 
Agency’s  view,  appropriate.  Without 
new  information  with  which  to  justify  a 
change  in  the  long-established  policies 
for  LDVs,  the  Agency  has  chosen  in  the 
final  rule  to  continue  the  present  policy. 

C.  Restrictions  on  Multiple-Standard 
Engine  Families 

A  manufacturer  commented  that 
requiring  separate  engine  families  for 
vehicles  certified  to  different  standards 
increases  the  number  of  DDVs.  This 
comment  was  apparently  in  response  to 
the  requirements  of  40  CFR  86.094-30, 
which  states  that  only  one  certificate  be 
issued  per  engine  family  and  that  each 
certificate  must  certify  compliance  with 
no  more  than  one  set  of  in-use  and 
certification  emission  standards.  The 
effect  of  these  requirements  is  to 
prohibit  certificaUon  of  multiple- 
standard  engine  families. 

These  provisions  are  part  of  existing 
regulations  and  were  neither  modified 
nor  raised  for  comment  in  the  RDP-I 
proposal.  The  commenter  also  failed  to 
detail  sufficient  reason  to  modify  this 
provision,  therefore  EPA  has  not 
changed  the  RDP-I  final  rule  in 
response  to  this  comment. 


D.  Fuels 

Durability  Programs  for  Alternative-Fuel 
Vehicles 

One  respondent  expressed  concern 
about  the  applicability  of  the  proposed 
durability  revisions  to  gaseous-fueled 
vehicles  such  as  compressed  natural  gas 
and  liquid  petroleum  gas  (LPG) 
vehicles.  The  commenter  requested  that 
the  Agency  insert  language  specifically 
restricting  the  durability  reflations  to 
certification  of  vehicles  fueled  by 
gasoline,  diesel  fuel,  and  methanol. 

The  Agency  believes  that  the 
durability  regulations  as  proposed  can 
appropriately  be  applied  to  all  motor 
vehicles  currently  subject  to  emission 
standards  promulgated  imder  the  Act, 
notwithstanding  the  fuel  for  which  the 
vehicle  was  designed.  While  the  Agency 
has  not  yet  promulgated  ^ndards  and 
procedures  applicable  to  gaseous-fueled 
vehicles,  a  proposal  for  such  a 
rulemaking  is  in  preparation.  The 
Agency  expects  to  propose  these  revised 
durability  procedmes  for  new  natural 
gas  and  IPG  vehicles  in  the  context  of 
that  separate  rulemaking.  This  is 
consistent  with  the  "level  playing  field” 
approach  the  Agency  has  applied  and 
continues  to  apply  to  its  treatment  of 
alternative  fueled  vehicles. 

Service  Accumulation  Fuels 

Two  comihenters  jointly  sought 
careful  consideration  by  EPA  of  the 
potential  impact  of  in-use  fuels  on 
emission  durability.  The  organizations 
requested  that  the  Agency  clarify  several 
aspects  of  current  policy  on  service 
accumulation  fuels  and  any  changes 
that  might  be  implied  by  the  RDP-I 
proposal. 

Tne  RDP-I  NPRM  did  not  propose 
any  amendments  to  the  service 
accumulation  fuel  regulations  for 
current  LDV  and  LDT  durability 
programs.  While  a  careful  re-evaluation 
of  these  regulations  was  impossible  in 
this  rulemaking  to  establish  the  interim 
durability  program,  EPA  may  propose 
revisions  to  the^rvice  accumulation 
fuel  requirements  as  part  of  the  RDP-II 
rulemaking,  including  aspects  such  as 
the  sulfur  content  of  ^e  ^el. 

For  manufacturers  seeking  to  use  the 
new  ASADP  option,  the  elements  of  the 
in-use  verification,  including  any 
consideration  of  customer  fuel  usage  as 
a  criterion  in  the  recruitment  process, 
are  a  subject  for  proposal  by  the 
manufacturer  and  approval  by  the 
Agency  as  part  of  the  manufacttirer’s 
ASADP  plan.  The  Agency  would 
consider  all  elements  of  the  in-use 
verification,  including  vehicle 
recruitment  plans  and  fuels,  in 
determining  whether  the  ASADP 


strategy  overall  is  likely  to  generate  DFs 
that  reflect  in-use  deterioration. 

However,  because  ASADP  plans  will  be 
manufacturer  specific  and  potentially 
quite  different  from  one  another,  the 
Agency  believes  it  is  inappropriate  to 
define  specific  fuels  criteria  for  the  in- 
use  verification.  At  the  same  time,  in  its 
case-by-case  review  of  in-use 
verifications,  EPA  would  not  expect  to 
approve  an  in-use  verification  program 
that  would  reject  a  candidate  test 
vehicle  solely  on  the  basis  of  customer 
fuel  use,  if  the  fuel  was  reasonably 
commercially  available  and  lawful.  EPA 
takes  this  position  to  be  consistent  with 
the  goal  of  predicting  in-use 
deterioration.  If  EPA  obtains 
information  that  differences  among  legal 
in-use  fuels  or  manufacturer  targeting  of 
recruitment  on  the  basis  of  likely 
customer  fuel  usage  may  be  afiecting  the 
results  of  the  in-use  verification,  then 
EPA  may  consider  adoption  of  fuels 
criteria  in  the  future,  and  in  the 
meantime,  it  would  apply  that 
knowledge  to  its  case-by-case 
evaluations. 

E.  Approval  Mechanisms  for  the 
Extrapolation  Option 

One  manufacturer  commented  that, 
without  advance  approval  to  extrapolate 
a  durability  vehicle  from  three-quarters 
of  the  applicable  durability  use^l  life  to 
the  full  useful  life  prior  to  starting 
mileage  accumulation,  it  is  required  to 
start  on  a  time  schedule  that  assumes  a 
full  100,000  miles  may  be  required.  For 
related  reasons,  a  second  manufacturer 
suggested  that  EPA  delegate  the 
authority  for  making  an  extrapolation 
determination  to  the  manufacturer 
under  the  Abbreviated  Certification 
Protocol.  The  first  commenter  also 
expressed  the  opinion  that  the 
extrapolation  criteria  should  require 
only  that  the  extrapolated  data  comply 
with  the  applicable  emission  standards. 

The  Agency  believes  it  should  only 
approve  extrapolation  if  the  data  are 
reasonably  expected  to  generate  DFs 
that  are  equivalent  to  those  that  would 
have  resulted  from  full-useful-life 
mileage  accumulation.  The  Agency  sees 
no  basis  for  legitimately  presuming  that 
extrapolation  from  data  not  yet  garnered 
will  be  acceptable.  This  is  based  on  the 
need  to  consider  factors  such  as 
unscheduled  maintenance,  as  well  as 
linearity  and  scatter  of  the  data  in 
determining  whether  extrapolation  is 
appropriate.  Even  with  minimal 
leadtime  benefits,  however, 
manufacturers  that  successfully 
complete  three-quarter-life  mileage 
accumulation  and  obtain  Agency 
approval  to  extrapolate  the  data  will 
accrue  significant  savings  from  the 
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for^jone  mileage  accumulatimi.  In 
addition,  a  manuiactuTer  may  verify 
with  EPA  in  advance  the  sample  size, 
outlier  procedure,  and  linearity 
evaluation  it  seeks  to  apply;  approval  to 
extrapolate  would  then  ^  exp^ited, 
assuming  verification  that  the  actual 
data  meet  the  agreed-upon  criteria. 

Because  of  the  sensitivity  of  linear 
regressions  to  data  at  the  extremes  on 
the  abscissa,  EPA  believes  it  cannot 
justify  accepting  extrapolated  data 
which  merely  projects  that  the  line  falls 
below  appli(^le  emission  standards.  In 
such  cases,  the  manufacturer  must 
demonstrate  through  an  increase  in  the 
sample  size  ot  tighter  data  fit  that  the 
extrapolated  data  represent  no  loss  in 
predictive  power  caused  by  loss  of  the 
high-mileage  data. 

The  Ablmviated  Certification 
Protocol  relies  on  a  significant  amount 
of  prior  certificaticm  experience  being 
gained  before  manufacturers  are  allowed 
to  make  determinations  on  individual 
items.  As  the  Agency  gains  experience 
with  the  extrapolation  decision  process, 
allowing  manufacturers  to  determine 
whether  75,000-mile  extrapolation  is 
appropriate  in  a  given  case  may  also  be 
considered.  In  the  meantime,  ^A  will 
seek  to  minimize  delays  in  a 
manufacturer’s  durability  time 
schedule.  Manufacturers  can  speed  this 
approval  process  as  well  by  ensuring 
completeness  of  their  responses  to  the 
regression  line  fit  criteria  and 
documentation  of  emission  system 
component  durability. 

F.  General  Provisions  of  the  Alternative 
Service  Accumulation  Durability 
Programs  (ASADP) 

Use  of  Additive  Deterioration  Factors 

Two  commenters  acknowledged  that 
the  proposal  allowed  for  use  of  additive 
DFs  for  LDVs  under  an  approved 
ASAIX*  and  requested  changes  in  the 
final  regulations  to  allow  the  same 
provision  for  LDTs.  A  third 
manufacturer  commented  that  it  made 
sense  from  both  a  practical  and 
mathematical  standpoint  to  use  additive 
DFs  irrespective  of  the  type  of 
certification  durability  program.  The 
commenter  supported  this  position  with 
the  statement  that  positive  prediction 
bias  occurred  fat  multiplicative  DFs 
calculated  for  vdiicles  under  the  tighter 
Tier  1  emission  levels.'^ 

As  indicated  at  the  May  15, 1992, 
public  hearing,  EPA  intends  to  allow  a 
manufacturer  to  request  an  additive  DF 
as  an  optim  when  certifying  with  an 
ASADP  fw  LDTs  as  well  as  LDVs. 

’’PcMitiT*  pndictiaa  biw  is  tbs  tsodsocy  of  the 
dau  to  prodiica  DPs  that  an  oo  the  hi^  side. 


Omission  of  this  option  in  the  proposal 
was  an  oversight. 

The  Agency  continues  to  believe  that 
a  multiplicative  DF  most  accurately 
reflects  the  deterioration  characteristics 
of  actual  emission  control  systems. 
Catalysts,  which  will  continue  to  be  the 
dominant  emission  control  technology 
for  the  foreseeable  future,  are  best 
characterized  by  their  conversion 
efficiency,  and  the  loss  of  omversion 
efficiency  over  time  in  the  presence  of 
stable  engine-out  emissions  is  a 
phenomenon  that  may  be  directly 
modeled  as  multiplicative  deterioration. 
The  Agency  will  continue  to  analyze 
this  position  as  data  become  available 
from  new  systems  designed  to  meet 
more  stringent  emission  control 
standards. 

Nevertheless,  EPA  does  not  wish  to 
exclude  the  possibility  that  additive  DFs 
may  represent  a  more  appropriate  model 
for  durability  options  that  are  tailored  to 
a  particular  manufrcturer’s  fleet.  For 
this  reason,  EPA  may  accept  alternative 
DF  calculation  methodologies  for 
manufacturers  choosing  the  ASADP 
option.  In  such  cases,  the  in-use 
verification  requirement  provides 
necessary  additional  safeguards  against 
additive  DFs  that  would  be  poor 
predictors  of  actual  deterioration. 

Costs  of  In-Use  Verification 
One  manufacturer  commented  that  it 
was  not  apparent  whether  EPA  included 
the  cost  estimates  for  conducting  in-use 
verification  testing  in  the  economic 
impact  analysis  and  calculation  of 
reporting  burden. 

^e  cmculations  cited  in  the 
Economic  Impact  section  in  this 
preamble  include  in-use  verification 
testing  for  ASADPs.  The  Information 
Collection  Request  (ICR)  for  this  rule 
provides  additional  details. 

The  Agency  projected  respondent 
burden  for  the  in-use  verification 
portion  of  an  ASADP  at  750  hours  per 
engine  family  for  recruitment,  testis, 
data  reporting,  and  record  storage.  Ims 
constitutes  about  37  percent  of  the  total 
burden  of  running  an  ASADP  for  one 
engine  f^ily.  The  costs  of  running  the 
verification  are  approximately  $45,000 
out  of  the  total  $122,000  cost  per 
ASADP  engine  family.  This  is 
equivalent  to  approximately  $3,000  per 
vehicle  test,  which  is  consistent  urith 
the  current  EPA  average  cost  for 
surveillance  and  confirmatory  testing. 

Substitute  AMA  Option 
Fom  vehicle  manufacturers  have 
approached  the  Agency  with  questions 
related  to,  or  draft  proposals  for,  the  use 
of  substitute  AMA  cycles  that  would  be 
substantially  dissimilar  to  the  AMA 


procedure.  These  manufaf:tur«rs  have 
sought  to  clarify  their  prospects  fcsr 
approval  of  the  substitute  cycles  for 
1^94  certification  and  to  assess  their 
options  for  carryacross  of  data  from 
California  to  Federal  durability 
programs.  The  Agency  considers  these 
inquiries  as  requests  to  allow  substitute 
AI^  cycles  tlmt  are  substantially 
dissimilar  to  the  AMA. 

The  RDP-I  proposal  did  not  propose 
amendments  to  substantively  cnange 
current  EPA  regulations  on  substitute 
AMA  cycles.  Historically,  the  Agency 
has  approved  numerous  requests  for 
minor  variations  in  the  AMA  procedure 
in  order,  for  example,  to  accommodate 
differences  between  the  length  of  a 
manufacturer’s  test  track  and  the  length 
of  one  standard  AMA  circuit.  On  the 
other  hand,  EPA  has  not  approved  any 
request  by  a  manufacturer  to  employ  a 
mileage  accumulation  cycle  that 
includes  major  revisions  to  the  AMA.  In 
each  case,  EPA  has  concluded  that  the 
justifications  for  the  pr^osed 
substitutes  were  not  sufficient  to  ens^lre 
a  substantial  improvement  in  the 
accuracy  of  the  resulting  DFs. 

These  more  recent  inquiries  by 
manufacturers  indicate  a  renewed 
interest  in  the  substitute  AMA  option  by 
initiating  or  resurrecting  work  on  a 
spectrum  of  potential  cycles.  These 
include  not  only  cycles  based  on  full- 
life  mileage  acciimulation,  but  also 
cycles  that  attempt  to  simulate  full-life 
mileage  accumulation  through  very 
high-speed,  abbreviated-mileage 
operation,  an  approach  not  anticipated 
by  EPA  in  the  RDP-I  NPRM. 

After  evaluating  these  most  recent 
inquiries,  EPA  believes  that  the  up-firont 
justifications  provided  by  the 
manufacturers  are  insufficient  to 
demonstrate  likely,  substantial 
improvement  in  the  resulting  DFs  and, 
further,  the  Agency  remains  reluctant  to 
ignore  the  risk  of  degradation  in  the 
quality  of  the  durability  program.  The 
Agency  acknowledges  that  the  current 
olicy  has  proven  to  be  a  difficult 
urdle.  Since  there  is  insufficient  time 
to  initiate  new  test  programs  in  support 
of  a  request  for  a  sunstantially  dissimilar 
substitute  AMA  for  use  in  certification 
in  the  model  years  1994  through  1996, 
'manufacturers  must  necessarily  rely  on 
available  historical  data  to  justify  their 
request.  Approval  of  requests  ba^d  on 
such  data  bears  inherent  risks  because 
historical  data  will  not  be  recent  enough 
to  reflect  adequately  on  new  designs 
being  certified.  Moreover,  testing 
programs  performed  for  other  purposes 
and  then  used  in  a  substitute  AMA 
petition  do  not  necessarily  provide 
adequate  coverage  of  each 
manufacturer’s  fleet. 
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1  Based  on  the  above  considerations,  no 
change  is  made  in  the  finalized  RDP-I 
regulations;  they  continue  to  permit 
Administrator  approval  of  substitute 
AMA  cycles.  Manufacturers  may 
continue  to  seek  approval  of  substitute 
cycles  that  incorporate  either  minor  or 
major  deviations  from  the  AMA 
schedule.  However,  for  cycles  that  bear 
little  resemblance  to  the  AMA,  EPA  is 
convinced  that  it  will  be  imable  to 
establish  preapproval  acceptance 
criteria  for  these  cycles.  The  Agency  is 
not  optimistic  that  it  will  be  possible  to 
conclude  that  such  cycles  are  indeed 
substantially  more  effective  in 
predicting  in-use  emission 
deterioration. 

On  the  other  hand,  EPA  believes  that 
the  ASADP  option  may  provide  a  more 
fruitful  avenue,  and  the  final  regulations 
permit  manufacturers  to  seek  approval 
of  programs  based  on  substantially 
different  substitute  mileage 
accumulation  cycles  under  that  option. 
As  with  other  ASADPs,  manufacturers 
requesting  this  option  must  include  an 
in-use  verification  in  their  agreement. 
This  policy  will  permit  manufacturer 
innovation  while  addressing  the 
Agency’s  concern  over  the  quality  of  the 
DFs  they  generate. 

G.  In-Use  Verification 

Range  of  Configurations  Subject  to 
Recruitment 

The  preamble  to  the  NPRM  stated  that 
the  veUcles  recruited  imder  an  ASADP 
in-use  verification  must  represent  the 
range  of  vehicle  configurations  in  each 
engine  family  certified  using  the 
ASADP.  Three  manufacturers 
commented  that  this  requirement  would 
reduce  the  reliability  of  any  comparison 
between  the  in-use  data  and  the 
certification  DF,  which  by  implication 
suggest  that  ASADPs  would  be  limited 
in  their  abiUty  to  accurately  reflect  in- 
use  deterioration.  Commenters 
speculated  on  the  additional  test  costs 
that  might  be  required  to  compensate  for 
increased  scatter  in  the  data,  an  added 
burden  that  would  be  inconsistent  with 
the  objectives  of  the  rule. 

Two  manufacturers  sought 
consistency  with  GARB  policy,  which 
permits  manufacturers  to  restrict 
recruitment  to  the  DDV  configuration.  A 
third  manufactiirer  supported 
recruitment  across  a  "reasonably 
representative  mix"  of  vehicles  in  the 
family,  achieved  by  proportional 
recruitment  across  the  configurations  in 
a  family,  with  exceptions  allowed  for 
small  sales  families,  small  sales 
powertrains,  and  others. 

The  Agency  has  always  acknowledged 
that  difierences  between  configurations 


in  the  same  engine  family  would  mean 
that  the  broader  the  sampling  across  the 
family,  the  greater  the  scatter  in  the 
resulting  data.  Conversely,  if  the 
sampling  is  narrowly  confined  to  a  few 
configurations,  the  general  applicability 
of  the  results  across  the  engine  family  is 
less  secure.  Based  on  these  comments 
and  considerations,  EPA  has  concluded 
that  requiring  either  single¬ 
configuration  sampling  or  sampling 
across  all  configurations  would  cement 
the  manufacturers’  options  at  the 
extremes  of  this  tradeoff,  when  the  most 
effective  choice  may  vary  based  on  other 
considerations  in  the  ASADP.  'The 
Agency  is  therefore  deleting  the 
requirement  that  in-use  verification 
must  in  each  case  include  vehicles  from 
each  engine  system  combination 
certified  \mder  the  program.  Instead,  the 
regulations  will  require  testing  of  in-use 
vehicles  certified  under  the  program, 
with  the  range  of  vehicle  testing  to  be 
determined  on  a  case  by  case  basis.  The 
Agency  believes  that  manufrcturers  can 
propose  options  that  will  adequately 
ad^ss  the  issue  of  the  reliability  of 
their  data  but  will  not  require  a 
proliferation  of  testing.  For  example,  the 
Agency  would  consider  foregoing  some 
engine-family-specific  comparisons 
where  scatter  would  weaken  the 
conclusions  in  favor  of  cross-family 
analyses  of  data  aggregated  fit}m  several 
ASADP  engine  families. 

This  final  rule  places  only  one 
explicit  restriction  on  the  recruitment 
method  for  the  in-use  verification, 
applicable  only  to  those  manufacturers 
seeking  to  use  the  additive  DF  option. 
The  risk  of  the  additive  DF  arises  where 
the  DDV  configuration  is  caUbrated 
lower  than  other  configurations  in  the 
family;  in  this  case,  certain  vehicle 
configurations  may  show  passing 
certification  values  with  an  additive  DF 
when  certification  values  calculated 
with  a  multiplicative  DF  would  fail.  If 
in-use  vehicles  actually  behave 
according  to  the  multiplicative  model, 
and  manufacturers  calibrate  their 
configurations  sufficiently  above  the 
DDV,  vehicles  with  additive  DFs  may  be 
inappropriately  certified.  Consequently, 
EPA  will  not  accept  in-use  verification 
programs  relying  on  single¬ 
configuration  recruitment  schemes  if  the 
manufacturer  employs  an  additive  DF. 
EPA  maintains  that  if  a  manufactmer 
has  no  other  program  element  explicitly 
designed  to  verify  use  of  the  additive  DF 
and  the  DDV  configuration  alone  is 
sampled,  the  testing  will  be  unable  to 
verify  whether  employing  an  additive 
DF  was  appropriate. 


dasis  for  Determining  Pass/Fail 

One  manufacturer  commented  that 
the  variability  of  in-use  data  would 
make  comparisons  between  in-iise  DFs 
and  certification  DFs  inappropriate.  It 
argued  that  a  manufacturer  should  not 
be  required  to  modify  its  ASADP  as  long 
as  the  in-use  data  complies  with  the 
emission  standards. 

The  basis  for  determining  pass/fail 
during  the  in-use  verification  will 
depend  on  the  quality  of  the  data,  which 
in  turn  will  depend  on  factors  like  the 
sample  size,  recruitment  methods,  and 
deterioration  model  (e.g.,  additive  or 
multiplicative  DF)  employed  in  the 
ASADP.  With  today’s  rule,  each  of  these 
program  elements  is  proposed  by  the 
manufacturer;  consequently,  EPA  has 
not  specified  an  algorithm  for  evaluating 
the  in-use  data  against  the  certification 
DFs. 

The  Agency  does  not  wish  to  restrict 
manufacturer  initiative  in  choosing  from 
among  the  many  statistical  measures 
and  the  tolerances  that  may  be  applied 
to  those  measiues  when  comparing  in- 
use  and  certification  results.  Therefore, 
EPA  finds  it  inappropriate  to  reject  the 
possibility  of  a  direct  comparison 
between  DFs  derived  from  in-use  data 
and  DFs  derived  from  certification. 
Similarly,  EPA  believes  that  restricting 
the  pass/fail  decision  to  a  simple  test  of 
whether  the  in-use  vehicles  pass 
emission  standards  ignores  the  purpose 
of  the  check,  which  is  to  verify  the 
adequacy  of  the  manufacturer-designed 
elements  of  the  ASADP  in  predicting 
the  deterioration  of  the  vehicle’s 
emissions  over  its  useful  life. 

Certification  emission  values  almost 
never  fall  directly  on  the  emission 
standard.  The  suggestion  by  the 
commenter  to  use  only  an  in-use  pass/ 
fail  criteria  would  therefore  permit  the 
manufacturer  to  perpetuate  an  ASADP 
that  erroneously  and  consistently 
imderpredicted  deterioration.  If  the 
flawed  ASADP  were  subsequently 
applied  to  an  engine  family  with  higher 
emission  levels,  an  improper 
certification  of  this  engine  family  would 
not  be  detected  imtil  surveillance 
testing  (or  a  subsequent  in-use 
verification)  occurred  some  years  later. 
This  is  precisely  one  of  the  problems 
that  EPA  is  trying  to  address  in  revising 
the  durability  program. 

The  Agency  Mheves  that  this  rule,  by 
not  restricting  the  options  a 
manufacturer  may  propose  to  use, 
provides  an  appropriate  middle  ground. 
Through  flexibility  in  the  relations, 
EPA  neither  mandates  criteria  that  may 
be  unnecessarily  burdensome  nor  settles 
for  criteria  that  may  be  ineffective  due 
to  oversimplicity. 


I 
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H.  Condition  on  the  Certificates 

The  Agency  proposed  that  completion 
of  the  in-use  verification  would  be  a 
conditicm  on  the  certificate  because  of 
the  importance  of  the  in-use  reality 
check.  If  a  manufacturer  failed  to  satisfy 
this  condition,  then  all  or  some  of  the 
motor  vehicles  in  that  engine  family 
would  not  be  covered  by  the  certificate, 
potentially  subiecting  the  manufacturer 
to  civil  penalties  for  introduction  of  new 
motor  vehicles  into  commerce  that  are 
not  rnvered  by  a  certificate  of 
conformity.  The  Agency  made  it  clear 
that  it  would  exercise  all  appropriate 
enforcement  discretion  in  evaluating 
any  such  situaticms. 

Two  manufacturers  objected  to  this 
provision.  They  maintained  that  the  Act 
did  not  authorize  a  retrospective 
determination  that  vehicle  previously 
sold  in  good  faith  imder  a  certificate 
could  later  be  considered  not  sold  under 
a  valid  certificate.  This  essentially 
amounted  to  voiding  the  certificate  ab 
initio  and  was  not  authorized  under  the 
Act.  They  argued  that  the  Agency’s 
Selective  Enforcement  Audit  (SEA) 
assembly  line  testing  under  section 
206(b)(2)(A)  was  an  appropriate  analogy 
to  the  in-use  verification.  That  provision 
authorizes  EPA  to  suspend  or  revoke  an 
engine  family’s  certificate  of  conformity 
based  on  a  failure  of  such  audit,  but 
limits  it  to  vehicles  still  in  the  hands  of 
the  manufacturer  ot  yet  to  be 
manufactured.  According  to  the 
comnmnters,  EPA  therefore  does  not 
have  the  authority  to  condition  a 
certificate  of  conformity  as  proposed. 

The  commenters  also  argued  that  the 
proposed  use  of  a  condition  on  the 
certificate  was  unnecessary,  as  section 
208  of  the  Act  authorized  EPA  to  require 
the  in-use  testing  involved  in  the  reality 
check.  Failure  to  comply  with  a  valid 
test  order  under  section  208  would 
potentially  subject  a  manufacturer  to 
civil  penalties  of  $25,000  per  day.  In  the 
commenters’  opinion,  this  was  an 
adequate  and  lawful  mechanism  for 
EPA  to  ensure  completion  of  the  in-use 
verification. 

The  Agency  notes  that  the  Act 
authorizes  the  use  of  conditions  or 
terms  on  the  certificate  of  conformity. 
Specifically,  section  206(a)(1)  of  the  Act 
authorizes  issuance  of  a  certificate  of 
conformity  “upon  such  terms  as  *  *  * 
(the  Administrator]  may  prescribe.’’ 
This  broadly  phrased  grant  includes 
authority  to  prescribe  appropriate 
conditions  or  terms  that  must  be  met, 
whether  prim*  or  subsequent  to 
introduction  of  the  motor  vehicles  into 
commerce.  Section  206(b)(2)(A)  does 
not  limit  this  authority.  That  provision 
is  not  applicable;  it  establishes  separate 


EPA  authority  to  suspend  or  rev(^  a 
certificate  in  those  situatiras  where  SEA 
testing  produces  evidence  of 
noncompliance.  It  does  not  address  the 
scope  of  “terms”  that  EPA  may 
prescribe  under  section  206(a)(1). 

Violation  of  the  condition  on  ^e 
certificate  does  not  amount  to  voiding  of 
the  certificate  ab  initio.  While  EPA 
believes  it  could  adopt  such  an 
enforcement  posture,  EPA  instead 
proposed  a  conditimi  on  certificates 
such  that  all  or  some  of  the  vehicle 
configurations  in  the  engine  family 
would  lose  certificate  coverage  if  the 
manufacturer  failed  to  comply  with 
conditions  on  the  certificate.^^ 
Determination  of  the  number  of  vehicles 
subject  to  loss  of  coverage  under  a 
certificate  would  be  bas^  on  the 
specific  facts  involved  in  a  failure  to 
comply  with  the  in-use  verification 
conditions.  For  example,  the  scope  of 
testing  conducted  compared  to  the 
scope  required  would  be  an  important 
factor  in  determining  whether  all  or 
some  of  the  vehicles  in  an  engine  family 
are  covered  under  the  certificate.  The 
Agency  recently  adopted  a  similar 
enforcement  approach  in  rulemakings 
involving  a  phase-in  over  time  of  certain 
new  motor  vehicle  standards.*®  *® 

Notwithstanding  existing  authority 
under  section  208  of  the  Act  to  require 
manufacturers  to  perform  emission 
testing,  EPA  believes  it  is  appropriate  to 
condition  certificates  as  proposed. 

Rather  than  issuing  requests  to  test 
under  section  208  to  each  individiial 
manufacturer  participating  in  the 
alternative  durability  progreun,  the 
Agency  has  decided  to  take  advantage  of 
the  opportunity  provided  by  this 
rulemaking  to  establish  this  condition 
beforehand  for  all  manufacturers  opting 
to  use  the  ASADP  programs.  In  the 
interest  of  ensuring  the  integrity  of  this 
new  program,  EPA  wants  to  m^m 
manufacturer  responsibilities  and 
liabilities  very  clear.  The  Agency  also 
believes  that  the  importance  of  the  in- 
use  verification  requirement  warrants 
the  potentially  larger  dvil  penalties 
associated  with  failing  to  comply  with 
conditions  on  the  certificate. 

As  stated  in  the  NPRM,  the  Agency 
plans  to  exercise  enforcement  discretion 
to  determine  whether  civil  penalties  are 
appropriate.  The  EPA  recognizes  that 
circumstances  may  arise  in  which  it 
becomes  reasonable  to  terminate  the  in- 
use  reality  check  before  all  agreed-upon 

’*  EPA  employs  this  provisioB  in  other 
enforcemeot  mochanitnu  under  Titln  n  of  the  Act. 
such  as  remedies  for  banking,  trading  and  averaging 
programs  and  for  vicdations  of  the  recordkeeping 
and  reporting  requiremeots  under  diose  programs. 

*■  56  FR  25734,  |une  5. 1991. 

*•57  FR  31888.  July  17. 1992. 


testing  would  have  been  completed 
(e.g.,  if  initial  testily  were  to  clearly 
demonstrate  that  the  deterioration  factw 
applied  is  unacceptable).  The  EPA  also 
recognizes  that  a  manufacturer, 
notwithstanding  its  best  efforts,  may  fail 
to  perform  the  required  in-use  reality 
check  due  to  circumstances  beyond  its 
control.  Thus,  the  Agency  will  ccmsider 
all  relevant  factors  when  determining 
whether  a  manufacturer  has  compli^ 
with  the  reality  check  condition  on  the 
certificate. 

/.  Sunsetting 

One  manufacturer  recommended  that 
the  Administrator  have  the  authority  to 
waive  reality  check  testing  for  a 
manufacturer  if  that  manufacturer 
demonstrates  its  projections  are 
consistently  accurate. 

The  Agency  distinguishes  between 
curtailing  an  in-use  verification  that  is 
already  in  progress  and  sunsetting  the 
requirement  proposed  in  40  CFR 
86.094-1 3(e)(5)  that  new  ASADPs  must 
include  an  in-use  verification.  'The 
Agency  believes  the  proposed 
regulations  explicitly  provided  the 
authority  in  section  86,094-13(e)(5)  for 
the  former,  and  this  language  is  retained 
in  the  final  rule.  At  this  time,  however, 
EPA  does  not  believe  it  appropriate  to 
accept  an  ASADP  that  does  not  contain 
in-use  verification,  even  if  a 
manufacturer  demonstrates  the  abihty  of 
prior  ASADPs  to  consistently  develop 
accurate  DFs.  Manufacturers  are  likely 
to  propose  ASADPs  for  a  wide  variety 
of  engine  families  and  model  years,  and 
the  in-use  verification  provides  a 
constant  incentive  for  the  development 
of  accurate  DFs.  In  the  three  years  of  the 
interim  durability  program,  EPA  does 
not  believe  it  is  feasible  to  develop  the 
historical  data  needed  to  substitute  for 
this  necessary  incentive.  Thus,  the  final 
RDP-I  regulation  does  not  provide  for 
sunsetting  of  40  CFR  86.094-13(e)(5) . 
However.  EPA  will  revisit  this  issue  in 
the  RDP-n  rulemaking,  which  will 
address  ASADPs  for  1997  and 
subsequent  model  years, 

IV.  Economic,  Environmental,  and  Cost- 
Benefit  Impacts 

A.  Economic  Impacts 

As  noted  in  the  preamble  to  the 
proposal,  the  costs  of  this  rulemaking 
are  almost  exclusively  those  incurred  by 
the  manufacturers  in  nmning  the 
durability  program  itself  a  reporting  the 
results  to  ^A.  These  costs  are 
considered  to  be  costs  of  information 
collection,  and  details  on  EPA’s  cost 
projections  were  therefore  included  in 
the  proposed  ICR  prepared  in 
conjunction  with  the  proposal.  This 
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proposed  ICR  was  an  amendment  to  the 
larger  iCR  covering  the  certifiodion 
pro^m  as  a  wholk 
Due  to  changes  incorporated  in  the 
final  rule  (prinmriiy  the  extensiim  by 
one  model  year  of  the  interim  durability 
program),  t^  Agency  has  revised  die 
ICR  and  fte  impact  projections.  The 
methodology  in  the  revision  is  the  same: 
total  annual  costs  are  projected  by 
calculating  the  unit  cost  of  running  a 
DOV  and  applying  that  unit  cost  to  the 
number  of  DOVs  projected  frar  a  given 
model  year.  The  incremental  bu^n 
attributable  to  the  rule  was  determined 
by  comparing  the  results  of  the  mean 
jeai  from  die  duratnlity  pn^ram  to  the 
base  year  of  the  current  certificadon 
ICR. 


In  the  revised  KIR.  EPA  agpin  derived 
the  prc^ecdcKis  for  Dumber  of  engiiN 

families  and  ODVs  from  the  Tier  1 
regulation.  Eseendally  all  manufacturers 
employing  Standard  AMA  Durability 
Program  are  presumed  to  utilize  die 
extrapoladon  option.  As  in  the  proposal, 
EPA  examined  a  matrix  of  poaaible 
outcomes  based  on  the  percentage  of 
canyovar  from  California  data  a^  the 
percentage  penetration  of  the  ASADP 
opdcm. 

Table  1  projects  B*A's  revised 
estimate  for  the  final  rule  for  the  diange 
in  the  mean  annual  cost  of  the  interim 
light-duty  durabiHty  program  imder 
several  of  these  scenarios.  The  carryover 
and  ASADP  penetrations  in  Table  1 
were  selected  to  bracket  the  most 
extreme  cases  dmt  might  occur.  The 


Agency  believes  thaA  manufiBctuzers  will 
se^  as  much  California  cnyover  au 
posstiile  and  urill  actually  acWve  on 
the  order  of  00  percent  Based  on 
indications  from  the  manufacturers  of 
their  intent  to  implement  ASAOPs,  the 
likely  penetration  rate  will  average 
between  40  percent  and  60  percent  over 
the  three  years  the  program  will  be 
efiective.  On  this  b^is,  Table  1  diows 
that  EPA  projects  the  rule  to  generate  a 
net  annum  savings  to  manufacturers  of 
approximately  $8.6  million. 

Allowing  use  of  aHemative 

dur^lity  programs  fedmally  is 
e^qpected  to  promote  their  use  in 
Ci^fbinia  and  ultiroetoly  to  reauh  in 
cost  savings  of  an  additional  $2.$ 
million  per  year  for  the  California 
diuabUity  program. 


T/^e  1.— Mean  Annual  Reduction  in  Total  Cost  of  the  Light-Outy  Durability  Program 

{in  MNKons  ol  Dollars  ($M)) 


CaWomla  canyover  (peicent) 

AHemative  dunbWly  program  use 

e% 

2S% 
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75* 

V) 

($0-3) 

(11.0) 

($1.8) 

($28) 

00  .  .  . . . 

(8.2) 

(8.6) 

(6.ei 

(7.1) 

90 . . . - . .  . 

(8.3) 

(8.4) 

(88) 

<8.7) 

- - ^ - - - - - 

(10.2) 

(10.2) 

(108) 

(108) 

Estimates  of  the  per-vehicle  impact  of 
the  durability  r^ulaticms  may  then  be 
obtained  spre^ng  the  told  coet  of 
a  given  scmiario  across  the  projected 
MY96  Tier  1  new-vehicle  fl^  nze 
(derived  in  the  Tier  1  Regulatory  Impact 
Analysis)  of  15.25  million  vehicles.  The 
range  of  impacts  thus  obtained  is  a 
decrease  of  2.0  cents  per  vehicle  for  the 
highest-cost  scenario  (50  percent 
carryover,  no  alternative  durability 
programs)  to  a  decrease  of  67  cents  per 
vehicle  for  the  lovrast-oost  scenario  (full 
California  carryover,  with  75  percent 
alternative  durability  progrm 
penetration).  The  $8.6  milHon  cost 
savings  for  EPA’a  projected  most  likely 
scenario  corresponds  to  approximately 
56  cents  per  vehicle. 

As  noted  in  the  proposal,  the  cost 
savings  of  the  durability  rule  is 
attributable  primarily  to  the  use  of 
California  carryover  durability  data  and 
secondarily  to  the  use  of  altemativa 
durability  programs. 

The  Agency  has  not  inserted  any 
increase  t«  decrease  in  costs  assodstad 
with  the  leviaed  allowable  maintenance 
intmrvals  adr^ted  through  this 
regulation.  As  noted  in  the  proposal,  the 
Agency  believes  that  no  imam^tal 
coats  eocrue  to  meaulKiuien,  over 
and  above  any  redesign  costs  that  have 
already  been  addressed  in  the  Ttar  1 
rulemaking.  No  comments  were 


received  from  the  public  on  the  issue  of 
costs  from  the  changed  allowable 
maintenance  intervals. 

R  Environmental  and  Cost-Benefit 
Impacts 

The  current  proposal  provides 
revisions  to  the  testing  mid 
administrative  procedures  that  are 
necessary  to  determine  compliance  with 
the  Tier  1  rules  promulgated  in  June 
1991.  The  emission  benefits  of  the  Tier 
1  standards  and  the  revised  useful  life 
definitions  were  analyzed  in 
conjimction  with  the  Tier  1  rule.  No 
environmental  benefit  is  claimed  for 
this  revision  to  the  durability 
procedures,  beyond  that  alrmdy 
accounted  for  in  the  Tier  1  rule. 

V.  Adminialrative  Raqpyrananto 

A.  Administrative  Desiffiation 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  legulatioa  is  a 
"m^cxr*'  rule  and.  therefara,  atdiiact  to 
the  requirement  thet  a  Regukiary 
Imped  Anelysk  (RIA)  be  prepared. 
Since  EPA  h«  determinea  tbet  tiiis 
regulation  is  not  major,  an  RIA  hae  not 
bMnpiepaied. 

Thia  regulatioa  was  snbmitlad  to  the 
Office  ol  Management  end  Budget 
(C^iB)  for  reeiaiw  aa  lequked  by 
Executive  Order  12291.  Any  vrtitten 
comments  finun  OMB  and  any  EPA 


response  to  those  comments  are  in  the 
public  docket  for  this  rulemaking. 

B.  Reporting  and  Recordkeeping 
Requirement 

The  information  collection 
requirements  in  this  final  rule  have  been 
approved  by  the  Office  of  Mmagoment 
and  Budget  (CBiifB)  undw  the  Paperwork 
Reduction  Act,  44  U.S.C  3501  et  seq. 

An  Information  CoUection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  2060-0104}  and  a  copy  may  be 
obtained  from  Sandy  Farmer. 
Infmmation  Policy  Branch;  ^A;  401 M 
St..  SW.  (PM-223Y):  Washington.  DC 
20460  or  by  calfing  (202)  260-2740. 

Public  r^x>rtin^urden  for  this 
collection  of  information  is  estimated  to 
be  a  reduction  of  5740  hours  per 
response  annually  for  the  25  affoded 
respondents.  However,  ffie  eetimate 
decreases  to  a  reduction  of  1670  hours 
per  response  when  distributed  across  all 
86  respondeiits  to  whidi  the  entire 
program  applies.  These  estimates 
include  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  meinteining  the  data 
needed,  and  completing  the  collection 
of  information. 

C  Impact  on  Small  Entities 

The  Regulatmy  Flexibility  Ad  of  1980 
lequiree  fsdmel  ag«adee  to  identify 
potentially  advOTse  impacts  of  fadmel 
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regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis  (RFA). 

EPA  has  determined  that  the 
regulations  adopted  today  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  will  affect  only 
manufacturers  of  motor  vehicles,  a 
group  which  does  not  contain  a 
substantial  number  of  small  entities. 

Therefore,  as  required  under  section 
605  of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  I  certify  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

VI.  Statutory  Authority 

The  promulgation  of  these  regulations 
is  authorized  by  sections  202,  203,  205, 
206,  207,  208,  215,  216,  and  301(a)  of 
the  Clean  Air  Act  as  amended  by  the 
Clean  Air  Act  Amendments  of  1990  (42 
U.S.C.  7521,  7522,  7524,  7525, 7541, 
7542,  7549,  7550,  and  7601(a)). 

VII.  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
EPA  hereby  finds  that  these  regulations 
are  of  national  applicability. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  filing  of  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
publication.  Under  section  307(b)(2)  of 
the  Act,  the  requirements  which  are  the 
subject  of  today’s  Notice  may  not  be 
challenged  later  in  judicial  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

List  of  Subjects  in  40  CFR  Part  86 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Confidential  business  information. 
Environmental  protection.  Gasoline, 
Imports,  Incorporation  by  reference. 
Labeling,  Motor  vehicles.  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  19, 1992. 

William  K.  Reilly, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  86  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86  is 
revised  to  read  as  follows: 

Authority:  Secs.  202,  203,  205,  206,  207, 
208,  215,  216,  217,  and  301(a),  Clean  Air  Act 
as  amended  (42  U.S.C.  7521,  7522,  7524, 
7525,  7541,  7542, 7549, 7550,  7552, and 
7601(a)) 

Subpart  A— [Amended] 

2.  Section  86.094-1  is  added  to  read 
as  follows: 

§86.094-1  General  applicability. 

(a)  The  provisions  of  this  subpart 
generally  apply  to  1994  and  later  model 
year  new  Citto-cycle  and  diesel-cycle 
light-duty  vehicles,  1994  and  later 
model  year  new  Otto-cycle  and  diesel- 
cycle  light-duty  trucks,  and  1994  and 
later  m^el  year  new  Otto-cycle  and 
diesel-cycle  heavy-duty  engines.  In 
cases  where  a  provision 'applies  only  to 
a  certain  vehicle  group  ba^d  on  its 
model  year,  vehicle  class,  motor  fuel, 
engine  type,  or  other  distinguishing 
characteristics,  the  limited  applicability 
is  cited  in  the  appropriate  section  or 
paragraph. 

(b)  Optional  applicability.  A 
manufacturer  may  request  to  certify  any 
heavy-duty  vehicle  of  10,000  pounds 
Gross  Vehicle  Weight  Rating  or  less  in 
accordance  with  the  light-duty  truck 
provisions.  Heavy-duty  engine  or 
vehicle  provisions  do  not  apply  to  such 
a  vehicle. 

(c)  (Reserved] 

(d)  (Reserved) 

(e)  Small  volume  manufacturers. 
Special  certification  procedures  are 
available  for  any  manufacturer  whose 
projected  combined  U.S.  sales  of  light- 
duty  vehicles,  light-duty  trucks,  heavy- 
duty  vehicles,  and  heavy-duty  engines 
in  its  product  line  (including  all 
vehicles  and  engines  imported  imder 
the  provisions  of  §§  85.1505  and 
85.1509  of  this  chapter  are  fewer  than 
10,000  units  for  the  model  year  in 
which  the  manufacturer  seeks 
certification.  To  certify  its  product  line 
under  these  optional  procedures,  the 
small-volume  manufacturer  must  first 
obtain  the  Administrator’s  approval. 
The  manufacturer  must  meet  the 
eligibility  criteria  specified  in  §  86.092- 
14(b)  before  the  Administrator’s 
approval  will  be  granted.  The  small- 
volume  manufacturer’s  certification 
procedures  are  described  in  §  86.092- 
14. 


(f)  Optional  procedures  for 
determining  exhaust  opacity.  (1)  The 
provisions  of  subpart  I  of  this  part  apply 
to  tests  which  are  performed  by  the 
Administrator,  and  optionally,  by  the 
manufacturer. 

(2)  Measurement  procedures,  other 
than  that  described  in  subpart  I  of  this 
part,  may  be  used  by  the  manufacturer 
provided  the  manufacturer  satisfies  the 
requirements  of  §  86.091-23(0. 

(3)  When  a  manufacturer  chooses  to 
use  an  alternative  measurement 
procedure  it  has  the  responsibility  to 
determine  whether  the  results  obtained 
by  the  procedure  will  correlate  with  the 
results  which  would  be  obtained  from 
the  measurement  procedure  in  subpart  I 
of  this  part.  Consequently,  the 
Administrator  will  not  routinely 
approve  or  disapprove  any  alternative 
opacity  measurement  procedure  or  any 
associated  correlation  data  which  the 
manufacturer  elects  to  use  to  satisfy  the 
data  requirements  for  subpart  I  of  this 
part. 

(4)  If  a  confirmatory  test(s)  is 
performed  and  the  results  indicate  there 
is  a  systematic  problem  suggesting  that 
the  data  generated  under  an  optional 
alternative  measurement  procedure  do 
not  adequately  correlate  with  data 
obtained  in  accordance  with  the 
procedures  described  in  subpart  I  of  this 
part,  EPA  may  require  that  all 
certificates  of  conformity  not  already 
issued  be  based  on  data  obtained  from 
procedures  described  in  subpart  I  of  this 
part. 

3.  Section  86.094-2  is  amended  by 
adding  in  alphabetical  order  the 
definition  for  "Durability  useful  life’’: 

§86.094-2  Definitione. 
***** 

Durability  useful  life  means  the 
highest  useful  life  mileage  out  of  the  set 
of  all  useful  life  mileages  that  apply  to 
a  given  vehicle.  The  durability  useful 
life  determines  the  duration  of  service 
accumulation  on  a  durability  data 
vehicle.  The  determination  of  durability 
useful  life  shall  reflect  any  alternative 
useful  life  mileages  approved  by  the 
Administrator  under  §  86.094-21(1) . 
The  determination  of  durability  useful 
life  shall  exclude  any  standard  and 
related  useful  life  mileage  for  which  the 
manufacturer  has  obtained  a  waiver  of 
emission  data  submission  requirements 
under  §  86.094-23(c) 
***** 

4.  Section  86.094-13  is  added  to  read 
as  follows: 

§  86.094-1 3  Light-duty  exhaust  durability 
programs. 

(a)  (1)  This  section  describes  the 
various  durability  programs  available  to 
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manufacturers  for  determining  exhaust 
deterioration  factors  (DFs)  for  the 
certification  of  1994, 1995.  and  1996 
model  year  light-duty  vehicles  and 
light-duty  trucks.  While  this  section 
describes  many  of  the  important 
elements  of  these  durability  programs,  it 
is  not  intended  as  an  exhaustive  list 
all  requirements  applicable  either  to 
these  programs  or  to  the  certification 
process. 

(2)  The  durability  programs  consist  of 
various  elements,  such  as  a  statement  of 


applicability,  a  service  accumulation 
method,  v^icle/component  selection 
methods,  durability  data  vehicle 
compliance  requirements,  in-use 
verification  requirements,  optional 
elements,  data  reporting  requirements, 
and  additional  requirements.  Cross 
references  to  other  sections  in  this 
subpart  are  indicated  where 
appropriate. 

(b)  llie  following  table  summarizes 
the  durability  programs  available  to  all 
manufacturers  of  light-duty  vehicles  and 


light-duty  trucks.  The  Tier  1  and  Tier  0 
standards  dted  in  the  td)la  are  those 
specified  in  §  86.094-8  (for  light-duty 
vehicles)  and  $  B6.094-0  (for  light-duty 
trucks) .  TIm  duralHUty  programs 
described  in  this  sectkm  are  separate 
and  distinct  ahematives,  such  that 
determination  of  an  exhaust 
deterioration  factor  imder  one  program 
does  not  require  compliance  with  the 
requiremmts  of  a  different  durability 
program. 


Clan 

Stendafds 

OurabWy  program  name 

OpBonel  ilemetm 

Light-duty  Vahidas  . 

Ttorl  .  . . 

Stanla>d  aua  . . 

Canyower. 

Extrapotatloa 

Substitute  AMA. 

Carryover. 

ExtrapoMoa 

SubsMuleAMA. 

Carryover. 

Carryover. 

Subettute  AMA. 

Carryover. 

Substitute  AMA. 

Carryover. 

Carryover. 

Carp^over, 

PfOducMon  AMA  . . . . . . 

• 

Aitemative  Service  Accumuiation  .  _  _  _ _ 

TierO . . 

Standard  AMA . . . . . . . . . . 

Proriuctton  AMA _ _ _ _ _ 

ASemative  Service  Accumulation _  ..  . . . 

Light-duly  Tojcks  . . 

Tiar  1  a  Tier  0  .. 

Standard  Self-Approvat  . . . .  ^ 

ASemalive  Service  Accumuiation . 1 

(c)  Standard  AMA  durability 
program — (1)  Applicability.  The 
standard  AMA  durability  mo^m  is 
applicable  to  li^t-duty  vehicles  in 
model  years  1994, 1995,  and  1996. 

(2)  Service  accumulation  method.  The 
method  shall  be  mileage  accumulation 
performed  on  whole  disability  data 
vehicles,  usii^  the  Ourability  Driving 
Schedule  (commonly  referred  to  as  the 
AMA  schedule)  specified  in  Appendix 
IV  to  this  part.  The  provisions  of 

§  B6.094-26(a).  which  include  vehicle 
weight  requirements,  the  duration  of 
mileage  accumulation,  and  the 
specification  of  emission  tests  to  he 
performed  during  the  mileage 
accumulation,  shall  apply,  ^heduled 
and  unscheduled  maintenance  may  be 
performed  on  the  vehicle  in  accordance 
with  the  provisions  of  §  86.094-25. 

(3)  Vehicle/component  selection 
method.  Durability  data  vehicles  shall 
be  selected  by  the  Administrator  as 
required  in  §  86.090-22(a]  and  in 
accordance  with  the  provisions  of 

§  86.094-24(c)(l).  Typically,  the 
Administrator  selects  one  durability 
data  vehicle  to  represent  each  engine- 
system  combination.  The  selection  of 
durability  data  vehicles  is  also  governed 
by  §  86.091-7(a)(2)(i)(A),  which 
generally  requires  that  vehicles  used  for 
certification  must  be  representative  of 
production  vehicles. 

(4)  DunAility  data  vehicle  compliance 
requirements.  Durability  data  vehicle 
compliance  requirements  for  the 

•  Standard  AMA  Durability  Program  are 


contained  in  §  86.094-28(a).  These 
include  the  method  of  calculating 
deterioration  factors,  line  crossing 
criteria,  and  related  requirements. 

(5)  In-use  verification.  Manufacturm- 
testing  of  in-use  vehicles  subsequent  to 
certification  is  not  a  requirement  of  the 
Standard  AMA  Durrfjility  Program. 

(6)  Optional  eiements-^i) 
Extrapolation.  Manufacturers  selecting 
the  Standard  AMA  Durability  Program 
may  petition  the  Administrator  for  the 
use  of  extrapolated  mileage 
accumulation  data  according  to  the 
provisions  of  §  86.094-26(a}(4)  for  use 
in  certifying  li^t-duty  v^cles  to  the 
Tier  1  standard  of  §  86.094-8.  If  use  of 
extrapolated  data  is  approved, 
deterioration  fiactofs  are  detormined  by 
the  method  of  linear  extrapolation 
described  in  §  86.094-Z8(aK4)(i). 

(ii)  Substitute  AMA.  Manufi^urers 
selecting  the  Standard  AMA  Durability 
Program  may  petition  the  Administrator 
unikr  §  86.094-26(aK2)(ii)  to  substitute 
a  different  whole-vehicle  mileage 
accumulation  schedule  for  the 
Durability  Driving  Schedule  (standard 
AMA)  specified  in  Appendix  IV  to  this 
part. 

(iii]  Carryover  and  carryacross. 
Manufacturers  selecting  the  Standard 
AMA  Durability  Program  may  petition, 
the  Administrator  for  the  use  of 
carryover  or  carryacross  mileage 
accumulation  data  according  to  the 
provisions  of  §  86.094-24(f).  If  use  of 
carryover  or  carryacross  data  is 
approved,  daterioration  factors  are 


determined  by  the  method  of  linear 
extrapolation  described  in  §  86.094- 
28(a)(4Mi). 

(7)  Data  reporting  requirements.  Data 
reporting  requirements  for  the  Standard 
AMA  Durability  Program  are  contained 
in  §  86.094-21,  §  86.094-23(bHl)(i).  and 
§  86.094-26  (a)(6Mii)  and  (a)(7). 

(d)  Production  AMA  durability 
program— {1)  Applicability.  The 
production  AMA  durability  program  is 
applicable  to  light-duty  v^icles  in 
m^el  yecus  1994, 1995,  and  1996. 

(2)  Service  accumulation  method.  The 
metluxl  shall  be  mileage  accumulation 
performed  on  whole  durability  data 
vehicles,  using  the  Durability  Driving 
Schedule  (commonly  referred  to  as  the 
AMA  sch^ule)  specified  in  Appendix 
IV  to  this  part.  The  provisions  of 

§  86.094-26(a),  which  include  vehicle 
weight  requirements,  the  duration  of 
mileage  accumulation,  and  the 
specification  of  emission  tests  to  be 
performed  during  the  mileage 
accumulation,  slull  apply.  Scheduled 
and  unscheduled  maintenance  may  be 
performed  on  the  vefaide  in  accordux» 
with  the  p)TOvisions  of  §  86.094-25. 

(3)  Vehicle/component  selection 
method.  Durability  data  vehicles  shall 
be  selected  by  the  Administrator  as 
required  in  §  B6.090-22(a)  and  in 
accordance  with  the  provisions  of 

§  86.094-24(h) .  Typically,  the 
Administrator  selects  several  random 
production  durability  data  vehicles,  up 
to  a  maximum  of  three  vehicles  per 
engine  family  group. 
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(4)  Durability  data  vehicle  compliance 
requirements.  Durability  data  vehicle 
compliance  requirements  for  the 
Production  AMA  Durability  Program  are 
contained  in  §  86.094-28(a)(7) .  These 
include  the  method  of  calculating 
deterioration  factors,  line  crossing 
criteria,  and  related  requirements. 

(5)  In-use  verification.  The  Production 
AI^  Durability  Program  includes  no 
requirement  for  manufacturer  testing  of 
in-use  vehicles  subsequent  to 
certification. 

(6)  Optional  elements — (i) 
£xtrapoiation.  Manufacturers  selecting 
the  Production  AMA  Durability  Program 
may  petition  the  Administrator  for  die 
use  of  extrapolated  mileage 
accumulation  data  according  to  the 
provisions  of  §  86.094-26(a)(4)  for  use 
in  certifying  light-duty  vehicles  to  the 
Tier  I  standards  of  §  86.094-8.  If  use  of 
extrapolated  data  is  approved, 
deterioration  factors  are  determined  by 
the  method  of  linear  extrapoladon 
described  in  §  86.094-28(a)(7)(ii)(B). 

(ii)  Substitute  AMA.  Manufacturers 
selecting  the  Production  AMA 
Durability  Program  may  pietition  the 
Administrator  under  §  86.094- 
26(a)(2)(ii)  to  substitute  a  different 
whole-vehicle  mileage  accumulation 
schedule  for  the  Durability  Driving 
Schedule  (standard  AMA)  specified  in 
Appendix  IV  to  this  part. 

(iii)  Carryover  and  carryacross. 
Manufacturers  selecting  the  Production 
AMA  Durability  Program  may  petition 
the  Administrator  for  the  use  of 
carryover  or  carryacross  mileage 
accumulation  data  according  to  the 
provisions  of  §  86.094-24(h)(l)(v) .  If 
use  of  carryover  or  carryacross  data  is 
approved,  deterioration  factors  are 
determined  by  the  method  of  linear 
extrapolation  described  in  §  86.094- 
28(a)(7)(ii)(B). 

(7)  Data  reporting  requirements  for  the 
Production  AMA  Durability  Program  are 
contained  in  §  86.094-21,  §  86.094- 
23(b)(l)(i),  and  §86.094-26  (a)(6)(ii)  and 
(a)(7). 

(8)  Additional  requirements,  (i)  For 
engine  families  subject  to  the 
procedures  of  the  P^uction  AMA 
Durability  Program,  the  manufacturer 
shall  submit  deterioration  factors  to  the 
Administrator  for  approval  to  use  them 
for  certification.  The  Administrator 
shall  approve  the  use  of  deterioration 
factors  that: 

(A)  The  manufacturer  attests  are 
representative  of  the  durability 
performance  of  its  vehicles  in  actual 
field  use  when  maintained  according  to 
the  manufacturer’s  maintenance 
instructions  (as  limited  under  §  86.094- 
25(a));  and 


(B)  Are  equal  to  or  greater  than  the 
deterioration  factors  &at  EPA 
determines  under  paragraph  (d)(8)(ii)  of 
this  section. 

(ii)  EPA  shall  determine  minimum 
deterioration  factors  for  engine  families 
subject  to  the  Production  AMA 
Durability  Program.  This  determination 
shall  be  ^sed  on  a  procedtire  of 
grouping  engine  families  (see  §  86.094- 
24(a))  in  order  to  use  historical 
certification  data  to  determine 
deterioration  factors  for  each  engine 
family  group.  The  historical  data  shall 
be  updated  yearly  through  the  testing  of 
production  durability  data  vehicles. 

Test  vehicle  requirements  under  these 
procedures  are  contained  in  §  86.094-24 
(h)  and  compliance  requirements  are 
contained  in  §  86.094-28(a}(7). 

(iii)  Request  procedures.  (A)  A 
manufacturer  wishing  to  participate  Ln 
the  Production  AMA  Durability  Program 
must  submit  to  the  Administrator,  for 
each  model  year,  a  written  request 
describing  the  engine  families  that  the 
manufacturer  elects  to  be  included  in 
the  program. 

(B)  The  Administrator  may  declare 
ineligible  any  engine  family  for  which 
the  Administrator  determines  there  is 
unreasonable  risk  in  determining  a 
deterioration  factor  using  the  methods 
of  the  Production  AMA  Durability 
Program.  Furthermore,  the 
Administrator  may  limit  the  number  of 
engine  families  within  the 
manufacturer’s  product  line  that  are 
eligible  for  the  Production  AMA 
Durability  Program. 

(C)  Upon  approval  of  the 
manufacturer’s  request  to  participate, 
the  Administrator  and  the  manufacturer 
may  enter  into  a  written  agreement 
prescribing  the  terms  and  conditions  of 
the  program.  This  agreement  shall  be 
equitable  as  compa^  to  agreements 
entered  into  with  other  manufacturers. 
The  agreement  shall  specify: 

(1)  The  engine  families  to  be  included 
in  the  program  and  the  engine  family 
groups  that  have  been  established  by  the 
provisions  of  §  86.094-24(a)  (8)  and  (9); 

(2)  The  procedures  for  the  selection  of 
production  dvuahility  data  vehicles 
specified  under  the  provisions  of 
§86.094-24(h);  and 

(3)  'The  procediues  for  the 
determination  of  minimum  exhaust 
emission  deterioration  factors  for  each 
engine  family  group. 

(iv)  Withdrawal  from  Production 
AMA  Durability  Program.  (A)  Subject  to 
the  conditions  of  paragraphs  (d)(8)(iv) 
(B)  through  (F)  of  this  section,  a 
manufacturer  may,  at  any  time, 
withdraw  all  of  its  product  line  or 
separate  engine  family  groups  from  this 


program.  Only  entire  engine  family 
groups  may  be  vrithdrawn. 

(B)  Once  any  engine  family  in  an 
engine  family  group  is  certified  using 
deterioration  factors  determined  in  the 
Production  AMA  Durability  Program, 
the  manufacturer  shall  operate  and  test 
the  production  durability  data  vehicles 
specified  in  §  86.094-24(h)  in 
accordance  vdth  the  procedures  of  this 
part. 

(C)  The  Administrator  shall  notify  the 
manufacturer  if  a  nonconformity  of  a 
category  of  vehicles  within  the  engine 
family  group  is  indicated  by  the 
production  diirability  data.  For  the 
purpose  of  this  paragraph,  a 
nonconformity  is  determined  to  exist  if: 

(1)  Any  emission  data  vehicle  within 
an  engine  family  of  the  model  year  most 
recently  certified  under  the  production 
AMA  Durability  Program  is  projected  to 
exceed  an  emission  standard  by 
applying  deterioration  factors  generated 
by  a  production  durability  data  vehicle 
within  the  same  engine  family;  or 

(2)  Any  of  the  most  recent  model 
year’s  production  durability  data 
vehicle  configurations  tested  under 
paragraph  (d)(8)(iv)(B)  of  this  section 
line  crosses  as  defined  in  §  86.094- 
28(a)(7)(ii)(C).  For  the  purpose  of  this 
paragraph,  data  from  identical  vehicles 
will  be  averaged  as  vmder  §  86.094- 
28(a)(4)(i)  (A)  and  (B) 

(D)  If  the  Administrator  notifies  a 
manufacturer  of  such  a  nonconformity, 
the  manufacturer  shall  submit,  by  a  date 
specified  by  the  Administrator,  a  plan  to 
remedy  the  nonconformity  which  is 
acceptable  to  the  Director,  Office  of 
Mobile  Sources.  For  the  purpose  of  this 
paragraph,  the  term  “remedy  the 
nonconformity’’  will  have  the  same 
meaning  as  it  does  when  it  appears  in 
section  207(c)(1)  of  the  Clean  Air  Act 
(42  U.S.C.  7541(c)(1)). 

(E)  The  manufacturer  shall  comply 
with  the  terms  of  the  remedial  plan 
approved  by  the  Director,  Office  of 
Mobile  Sources. 

(F)  If  a  manufactiu^r  does  not  comply 
with  the  requirements  of  paragraph 
(d)(8)(iv)  (B),  (D),  or  (E)  of  this  section, 
the  Administrator  may  deem  the 
certificate  of  conformity  for  the  affected 
engine  families  void  ah  initio. 

(e)  Alternative  Service  Accumulation 
Durability  Program— {!)  Applicability. 
The  Alternative  Service  Accumulation 
Durability  Program  is  applicable  to 
light-duty  vehicles  and  light-duty  trucks 
in  model  years  1994, 1995,  and  1996. 

(2)  Service  accumulation  method,  (i) 
The  manufacturer  shall  propose  a 
service  accumulation  method  for  the 
Alternative  Service  Accumulation 
Durability  Program,  for  advance 
approval  by  the  Administrator.  The 
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method  shall  be  consistent  with  good 
engineering  practice  and  be  designed  to 
accurately  predict  the  deterioration  of 
the  vehicle’s  emissions  in  actual  use 
over  its  full  useful  life. 

(ii)  Manufacturers  may  propose 
service  acounulation  methods  based 
upon  whole-vehicle  mileage 
accumulation,  bench  aging  of  individual 
components  or  systems,  or  a 
combination  of  the  two  approaches. 
Bench  procedures  should  simulate  the 
aging  of  components  or  systems  over  the 
applicable  durability  useful  life  as 
defined  in  §  86.094-2  and  should 
simulate  cycles  and  environments  found 
in  actual  use.  For  this  purpose, 
manufacturers  may  remove  the 
emission-related  components,  in  whole 
or  in  part,  hum  the  durability  vehicle 
itself  and  deteriorate  them 
independently.  Vehicle  testing  for  the 
purpose  of  determining  deterioration 
factors  may  include  the  testing  of 
durability  vehicles  that  incorporate  such 
bench-aged  components. 

(iii)  Service  accumulation  shall  be 
according  to  the  method  approved  in 
advance  by  the  Administrator. 

(3)  Vehicle/component  selection 
method.  The  manufacturer  shall 
propose  a  vehicle/component  selection 
method  for  the  Alternative  Service 
Accumulation  Durability  Program  for 
advance  approval  by  the  Administrator. 
The  vehicle/component  selection  shall 
be  according  to  the  method  approved  in 
advance  by  the  Administrator.  The 
selection  of  durability  data  vehicles  and 
components  is  also  governed  by 

§  86.091-7(a)(2)(i)(A),  which  generally 
requires  that  vehicles  and  components 
used  for  certification  must  be 
representative  of  production  vehicles 
and  components. 

(4)  Durability  data  vehicle  compliance 
requirements.  The  manufacturer  shall 
propose  procedures  for  the  calculation 
of  deterioration  factors  and  for  the 
determination  of  vehicle  compliance  for 
advance  approval  by  the  Administrator. 
The  Administrator  may  approve  the  use 
of  such  procedures  if  the  manufacturer 
demonstrates  that  the  resulting 
deterioration  factors  are  likely  to  be 
representative  of  the  in-use  performance 
of  the  vehicles.  The  calculation  of 
deterioration  factors  and  the 
determination  of  vehicle  compliance 
shall  be  according  to  the  procedures 
approved  in  advance  by  the 
Administrator. 

(5)  In-use  verification.  Manufacturers 
selecting  the  Alternative  Service 
Accumulation  Durability  Program  shall 
agree  to  perform  an  in-use  verification 
program,  which  shall  include  testing  on 
in-use  vehicles  certified  under  the 
program  in  the  years  subsequent  to 


certification.  The  purpose  of  the  in-use 
verification  program  is  to  confirm  the 
adequacy  of  the  manufacturer-designed 
components  of  the  Alternative  Service 
Accumulation  Durability  program.  The 
manufacturer  shall  propose  sample 
sizes,  recruitment  procediues,  testing 
procedures,  optional  provisions  for  ^e 
cessation  of  testing  in  the  event  the  in- 
use  testing  confirms  the  adequacy  of 
elements  of  the  Alternative  ^rvice 
Accumulation  Durability  Program,  and 
remedies  in  the  event  the  in-use  testing 
fails  to  confirm  the  adequacy  of 
elements  of  the  Alternative  Service 
Accumulation  Durability  program. 

These  and  other  elements  of  in-use 
verification  are  subject  fo  advance 
approval  by  the  Administrator. 

l6)  Optional  element:  Carryover  and 
carryacross.  Manufacturers  selecting  the 
Alternative  Service  Accumulation 
Ehirability  Program  may  petition  the 
Administrator  for  the  conditional  use  of 
carryover  or  carryacross  mileage 
accumulation  data  according  to  the 
provisions  of  §  86.094-24(f).  If  use  of 
carryover  or  carryacross  data  is 
approved,  deterioration  factors  are 
determined  by  the  method  described  in 
paragraph  (e)(4)  of  this  section. 

(7)  Data  reporting  requirements,  (i) 
Data  reporting  requirements  for  the 
Alternative  Service  Accumulation 
Durability  Program  are  contained  in 
§§86.094-21,  86.094-23(b)(l)(i),  and 
86.094-26(a)(6)(ii)  and  (a)(7). 

(ii)  In  addition  to  the  reporting  of 
deterioration  factors  determined  under 
paragraph  (e)(4)  of  this  section,  the 
manufacturer  shall  provide  reliability 
data  that  shows  to  the  Administrator’s 
satisfaction  that  all  emission-related 
components  are  designed  to  operate 
properly  for  the  durability  useful  life  of 
the  vehicles  in  actual  use  (or  such 
shorter  intervals  as  permitted  in  section 
§  86.094-25). 

(8)  Additional  requirements,  (i)  The 
manufacturer  shall  consolidate  the 
approved  versions  for  each  of  the 
required  elements  of  the  Alternative 
Service  Accumulation  Durability 
Program  into  a  written  agreement  that 
documents  the  details  of  the  program 
and  the  manufacturer’s  responsibilities. 
The  manufacturer  shall  submit  this 
agreement  for  approval  by  the 
Administrator  as  part  of  file  application 
for  certification. 

(ii)  The  manufacturer  may  amend  the 
written  agreement  entered  into  pursuant 
to  paragraph  (e)(8)(i)  of  this  section  so 
long  as  the  manufacturer  demonstrates 
to  the  satisfaction  of  the  Administrator 
that  the  proposed  amendments  to  the 
agreement  improve  upon  the  in-use 
verification  portion  of  the  existing 
agreement.  Such  amendment  to  the 


Alternative  Service  Accumulation 
Durability  Program  agreement  is  subject 
to  the  prior  approval  of  the 
Administrator. 

(iii)  'The  certification  requirements 
described  in  §  86.094-30(a)(14)  are 
applicable. 

(f)  Standard  Self-Approval  Durability 
Program — (1)  Applicability.  The 
Standard  Self-Approval  Durability 
Program  is  applicable  to  light-duty 
tru<^  in  the  1994, 1995,  and  1996 
model  years. 

(2)  Service  accumulation  method.  'The 
manufacturer  shall  determine  the  form 
and  extent  of  service  accumulation  used 
in  the  Standard  Self-Approval 
Durability  Program,  according  to  the 
provisions  of  §  86.094-26(b)(2).  The 
method  shall  be  consistent  with  good 
engineering  practice  and  be  designed  to 
evaluate  the  mechanisms  that  are 
expected  to  cause  deterioration  of  the 
vehicle’s  emissions  over  its  full  useful 
life. 

(3)  Vehicle/component  selection 
method.  The  manufacturer  shall 
determine  the  vehicle/component 
selection  method  for  use  in  the  Standard 
Self-Approval  Durability  Program 
according  to  the  provisions  of  §  86.094- 
24(c)(2).  Manufacturers  shall  select  file 
vehicles,  engines,  subsystems,  or 
components  for  each  engine-system  so 
that  their  emissions  deterioration 
characteristics  may  be  expected  to 
represent  those  of  in-use  vehicles,  based 
on  good  engineering  judgment.  The 
selection  of  durability  data  vehicles  or 
components  is  also  governed  by 

§  86.091-7(a)(2)(A),  which  generally 
requires  that  vehicles  and  components 
used  for  certification  must  be 
representative  of  production  vehicles 
and  components. 

(4)  Durability  data  vehicle  compliance 
requirements.  Durability  data  vehicle 
compliance  requirements  for  the 
Standard  Self-approval  Durability 
Program  are  contained  in  §  86.094- 
28(b).  These  include  the  method  of 
calculating  deterioration  factors  and 
related  requirements. 

(5)  In-use  verification.  The  Standard 

Self-Approval  Durability  Program 
includes  no  requirement  for 
manufacturer  testing  of  in-use  vehicles 
subsequent  to  certification.  * 

(6)  Data  reporting  requirements.  Data 
reporting  requirements  for  the  Standard 
Self-Approval  Durability  Program  are 
contained  in  §  86.094-21,  §  86.094- 
23(b)(l)(ii),  and  §86.094-26(d). 

(7)  Additional  requirement.  The 
Administrator  does  not  approve  the  test 
procedures  for  establishing  exhaust 
emission  deterioration  factors.  The 
manufacturer  shall  submit  these 
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procedures  and  determinations  as 
required  in  S  86.094-21(b)(S)(i)(A). 

Assigned  deterioration  factor 
durability  program — (1)  Applicability — 

(i)  Small  volume  manufacturers.  The 
Assigned  Deterioration  Factor  Durability 
Program  is  applicable  to  light-duty 
vehicles  end  hght-duty  trudcs  certified 
under  the  small  volume  manufacturer 
provisions  of  $§  86.094-l(e)  and 
86.094-14(b). 

(ii)  Small  volume  engine  families.  The 
Assigned  Deterioration  Factor  Durability 
Program  is  available  to  light-duty 
vehicles  and  light-duty  trucks  certified 
under  the  small  volume  engine  family 
provisions  of  §  86.094-24(e)(2). 

(2)  Determination  of  deterioration 
factors.  No  service  accumulation 
method  or  vehicle/component  selection 
method  is  required.  Deterioration  factors 
are  proposed  by  the  manufacturer  or 
assigned  by  the  Administrator  based  on 
the  provisions  of  $  86.094-14(c)(7)(i)(C). 

(3)  In-use  verification.  The  Assigned 
Deterioration  Factor  Durability  Prbgram 
includes  no  requirement  for 
manufacturer  testing  of  in-use  vehicles 
subsequent  to  certification. 

(4)  Data  reporting  requirements.  Data 
reporting  requirements  for  the  Assigned 
Deterioration  Factor  Durability  Program 
are  contained  in  §  86.094-14  (c)(4), 

(c)(6),  and  (c)(ll)(ii). 

5.  Section  86.094-14  is  added  to  read 
as  follows: 

*S  86.094-1 4  Small-vokMna  manufacturers 
certification  procedures. 

(a)  The  small-volume  manufacturers 
certification  procedures  described  in 
paragraphs  (b)  and  (c)  of  this  section  are 
optional.  Small-volume  manufacturers 
may  use  these  optional  procedures  to 
demonstrate  compliance  with  the 
general  standards  and  specific  emission 
requirements  contained  in  this  subpart. 

(b) (1)  The  optional  small-volume 
manufacturers  certification  procedures 
apply  to  light-duty  vehicles,  light-duty 
trucks,  heavy-duty  vehicles,  and  heavy- 
duty  engines  produced  by 
manufacturers  with  U.S.  sales, 
including  all  vehicles  and  engines 
imported  under  the  provisions  of 

§§  85.1505  and  85.1509  of  this  chapter 
(for  the  model  year  in  which 
certification  is  sought)  of  fewer  than 
10,000  units  (Light-Duty  Vehicles, 
Light-Duty  Trucks,  Heavy-Duty  Vehicles 
and  Heavy-Duty  fogines  combined). 

(2)  For  the  purpose  of  determining  the 
applicability  of  paragraph  (b)(1)  of  this 
section,  the  sales  the  Administrator 
shall  use  shall  be  the  aggregate  of  the 
projected  or  actual  sales  of  those 
vehicles  and/or  engines  in  any  of  theM 
groupings: 


(i)  Vehicles  and/or  engines  produced 
by  two  or  more  firms,  one  of  whidi  is 
10  percent  or  greater  part  owned  by 
another; 

(ii)  Vehicles  and/or  engines  produced 
by  any  two  or  more  firms  if  a  third  party 
has  equity  ownership  of  10  percent  or 
more  in  each  of  the  firms; 

(iii)  Vehicles  and/or  engines  produced 
by  two  or  more  firms  having  a  common 
corporate  officer(s)  who  is  (are) 
responsible  for  the  overall  direction  of 
the  companies; 

(iv)  Vehicles  and/or  engines  imported 
or  distributed  by  all  firms  where  the 
vehicles  and/or  engines  are 
manufactured  by  the  same  entity  and 
the  importer  or  distributor  is  an 
authorized  agent  of  the  entity. 

(3)  If  the  aggregated  sales,  as 
determined  in  paragraph  (b)(2)  of  this 
section  are  less  than  301  units,  the 
manufacturers  in  the  aggregated 
relationship  maycertily  under  the 
provisions  in  this  section  that  apply  to 
memufacturers  with  sales  of  less  than 
301  units. 

(4)  If  the  aggregated  sales,  as 
determined  in  paragraph  (bK2)  of  this 
section  are  greater  &an  300  but  fewer 
than  10,000  imits,  the  manufactiuers  in 
the  aggregated  relationship  may  certify 
under  the  provisions  in  this  section  that 
apply  to  manufacturers  with  sales  from 
and  including  301  through  9,999  motor 
vehicles  and  motor  vehicles  engines  per 
year. 

(5)  If  the  aggregated  sales,  as 
determined  in  paragraph  (b)(2)  of  this 
section  are  equal  to  or  greater  than 
10,000  units,  then  the  manufacturers 
involved  in  the  aggregated  relationship 
will  be  allowed  to  certify  a  number  of 
units  under  the  small-volume  engine 
family  certification  procedures 
(reference  §  86.094-24(e))  in  accordance 
with  the  criteria  identified  in 
paragraphs  (b)(5)  (i)  through  (iii)  of  this 
section. 

(i)  If  a  manufacturer  purchases  less 
than  50  percent  of  another 
manufacturer,  each  manufacturer  retains 
its  right  to  certify  9,999  units  using  the 
small-volume  engine  family  certification 
procedures. 

(ii)  If  a  manufacturer  purchases  50 
percent  or  more  of  another 
manufacturer,  the  manufacturer  with 
the  over  50  percent  interest  must  share, 
with  the  manufacturer  it  purchased,  its 
9,999  units  imder  the  small-volume 
engine  family  certification  procedures, 

(iii)  In  a  joint  venture  arrangement 
(50/50  ownership)  between  two 
manufacturers,  each  manufacturer 
retains  its  eligibility  for  9,999  units 
under  the  small-volume  engine  family 
certification  procedures,  but  the  joint 
venture  must  draw  its  maximum  9,999 


units  frtnn  the  units  allocated  to  its 
parent  manufacturers. 

(c)  Small-volume  manufacturers  shall 
demonstrate  compliance  with  the 
applicable  sections  of  this  subpart.  The 
appropriate  model  year  of  the  applicable 
sections  detailed  in  paragraphs  (c)  (1) 
through  (15)  of  this  section  shall  be 
determined  in  accordance  with 
§  86.084-4. 

(1)  Sections  86.094-1,  86.094-2, 
86,094-3,  86.084-4,  86.090-5,  86.078-6, 
86.094-7,  86.094-8,  86.094-9,  and 
86.094-11  are  applicable. 

(2)  Section  86.080-12  is  not 
applicable. 

(3)  Sections  86.094-13,  86.094-14, 
86.084-15,  and  86.085-20  are 
applicable. 

(4)  Small-volume  manufacturers  shall 
include  in  their  records  all  of  the 
information  that  EPA  requires  in 

§  86.094-21,  This  information  will  be 
considered  part  of  the  manufacturer’s 
application  for  certification.  However, 
the  manufacturer  is  not  required  to 
submit  the  information  to  die 
Administrator  unless  the  Administrator 


except  as  noted  in  paragraph  (c)(5)(i)  of 
this  section. 


(i)  Small-volume  light-duty  vehicle 
and  light-duty  truck  manufacturers  may 
satisfy  the  requirements  of  §  86.094- 
22(e)  by  including  a  statement  of 
compliance  on  adjustable  parameters  in 
the  application  for  certification.  In  the 
statement  of  compliance  the 
manufacturer  shall  state  that  the  limits, 
stops,  seals,  or  other  means  used  to 
inhibit  adjustment  have  been  designed 
to  accomplish  their  intended  purpose 
based  on  good  engineering  practice  and 
past  experience.  If  the  vehicle  parameter 
is  adjustable  the  vehicle  must  meet 
emission  standards  with  the  parameter 
set  any  place  within  the  adjustable 
range  (reference  §  86.094-21). 

(ii)  [Reserved] 

(6)  Section  86.094-23  is  applicable. 

(7)  Section  86.094-24  is  applicable 
except  as  noted  in  paragraphs  (c)(7)  (i) 
through  (ii)  of  this  section. 

(i)  Small-volume  manufacturers  may 
satisfy  the  requirements  of  S  86.094-24 
(b)  and  (c)  in  accordance  with 
paragraphs  (c)(7)(i)  (A)  through  (C)  of 
this  section. 

(A)  Emission  data.  Selecting  one 
emission  data  test  vehicle  (engine)  per 
engine  family  by  the  worst-case 
emissions  criteria  in  accordance  with 
paragraph  (c)(7)(i)(A)  (1),  (2),  or  (3)  of 
this  section. 

(1)  Light-duty  vehicles  and  li^t-duty 
trucks.  The  manufacturer  shall  select 
the  vehicle  with  the  heaviest  equivalent 
test  weight  (including  options)  within 
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the  engine  family.  Then  within  that 
vehicle  the  manufactiuer  shall  select,  in 
the  order  listed,  the  highest  road  load 
power,  largest  displacement,  the 
transmission  with  the  highest  numerical 
final  gear  ratio  (including  overdrive), 
the  highest  numerical  axle  ratio  offered 
in  the  engine  family,  and  the  maximum 
fuel  flow  calibration. 

(2)  Heavy-duty  Otto-cycle  engines. 

The  manufactvu^r  shall  select  one 
emission  data  engine  first  based  on  the 
largest  displacement  within  the  engine 
family.  Then  within  the  largest 
displacement  the  manufecturer  shall 
select,  in  the  order  listed,  highest  fuel 
flow  at  the  speed  of  maximum  rated 
torque,  the  engine  with  the  most 
advanced  spark  timing,  no  EGR  or 
lowest  EGR  flow,  and  no  air  pump  or 
lowest  actual  flow  air  pump. 

(3)  Heavy-duty  diesel  engines.  The 
manufacturer  shall  select  one  emission 
data  engine  based  on  the  highest  fuel 
feed  per  stroke,  primarily  at  the  speed 
of  maximum  rated  torque  and 
secondarily  at  rated  speed. 

(B)  Testing  light-duty  vehicles  or 
li^t-duty  truck  emission  data  vehicles 
at  any  service  accumulation  distance  of 
at  least  2,000  miles  (3,219  kilometers) 
or,  catalyst  equipped  heavy-duty 
emission  data  engines  at  any  service 
accumulation  time  of  at  least  62  hours, 
or  non-catalyst  equipped  heavy-duty 
engine  emission  data  engines  at  any 
service  accumulation  time  determined 
by  the  manufacturer  to  result  in 
stabilized  emissions.  The  emission 
performance  of  the  emission  data 
vehicle  or  engine  must  be  stabilized 
prior  to  emission  testing. 

(C)  Durability  data,  ^tisfying  the 
durability  data  requirements  by 
complying  with  the  applicable 
procedures  described  in  paragraphs 
(c)(7)(i)(C)(l)  through  (4)  of  this  section. 

(1)  Manufacturers  with  aggregated 
sales  of  less  than  301  motor  vehicles 
and  motor  vehicle  engines  per  year  may 
use  assigned  deterioration  factors  that 
the  Administrator  determines  and 
prescribes.  The  factors  will  be  the 
Administrator’s  estimate,  periodically 
updated  and  published  in  an  advisory 
letter  or  advisory  circular,  of  the  70th 
percentile  deterioration  factors 
calculated  using  the  industry-wide  data 
base  of  previously  completed  durability 
data  veUcles  or  engines  used  for 
certification.  However,  the  manufacturer 
may,  at  its  option,  accumulate  miles 
(hours)  on  a  durability  data  vehicle 
(engine)  and  complete  emission  tests  for 
the  purpose  of  establishing  its  own 
deterioration  factors. 

(2) 01  Manufacturers  with  aggregated 
sales  ^m  and  including  301  through 
9,999  motor  vehicles  and  motor  vehicle 


engines  per  year  certifying  light-duty 
vehicle  exhaust  emissions  from  vehicles 
equipped  with  proven  emission  control 
systems  shall  use  assigned  deterioration 
factors  that  the  manufacturer  determines 
based  on  its  good  engineering  judgment. 
However,  the  manufacturer  may  not  um 
deterioration  factors  less  than  either  the 
average  or  70th  percentile  of  all  of  that 
manufacturer’s  deterioration  factor  data, 
whichever  is  less.  'These  minimum 
deterioration  factors  shall  be  calculated 
according  to  procedures  in  paragraph 
(c)(7)(i)(C)(2)(ij),  of  this  section.  If  Uie 
manufacturer  does  not  have  at  least  two 
data  points  to  calculate  these 
manufacturer  specific  average 
deterioration  factors,  then  the 
deterioration  factors  shall  be  no  less 
than  the  EPA  supplied  industry-wide 
deterioration  factors.  However,  the 
manufacturer  may,  at  its  option, 
accumulate  miles  on  a  durability  data 
vehicle  and  complete  emission  tests  for 
the  purpose  of  establishing  its  own 
deterioration  factors. 

(ii)  The  manufacturer’s  minimum 
deterioration  factors  shall  be  calculated 
using  the  deterioration  factors  from  all 
engine  families,  within  the  same 
vehicle/engine-fuel  usage  category  (e.g., 
gasoline-fueled  light-duty  vehicle,  etc.) 
previously  certified  to  the  same 
emission  standards.  The  manufacturer 
shall  use  only  deterioration  factors  firom 
engine  families  previously  certified  by 
the  manufacturer  and  the  deterioration 
factors  shall  not  be  included  in  the 
calculation  more  than  once.  The 
deterioration  factors  for  each  pollutant 
shall  be  calculated  separately.  The 
manufacturer  may,  at  its  option,  limit 
the  deterioration  factors  used  in  the 
calculation  of  the  manufacturer’s 
minimum  deterioration  factors  to  those 
from  all  similar  systems  to  the  system 
being  certified  if  sufficient  data  (i.e., 
from  at  least  two  certified  systems) 
exists.  All  data  eligible  to  be  grouped  as 
similar  system  data  shall  be  used  in 
calculating  similar  system  deterioration 
factors.  Any  deterioration  factors  used 
in  calculating  similar  system 
deterioration  factors  shall  not  be 
included  in  calculating  the 
manufacturer’s  minimum  deterioration 
factors  used  to  certify  any  of  the 
manufacturer’s  remaining  vehicle 
systems. 

(3)  Manufacturers  with  aggregated 
sales  from  301  through  9,999  motor 
vehicles  and  motor  vehicle  engines  and 
certifying  light-duty  vehicle  e^aust 
emissions  from  vehicles  equipped  with 
improven  emission  control  systems 
shall  use  deterioration  factors  that  the 
manufacturer  determines  from  official 
certification  durability  data  generated 
by  vehicles  from  engine  families 


representing  a  minimum  of  25  percent 
of  the  manufactiirer’s  sales  equipped 
with  vmproven  emission  control 
systems.  The  sales  projections  are  to  be 
b^d  on  total  sales  projected  for  each 
engine/system  combination.  The 
durability  programs  applicable  to  such 
manufacturers  for  this  purpose  shall  be 
the  Standard  AMA,  the  Production 
AMA  and  the  Alternative  Service 
Accumulation  Durability  Programs  of 
§  86.094-13.  The  durability  data  vehicle 
(engine)  mileage  accumulation  and 
emission  tests  are  to  be  conducted  in 
accordance  with  §  86.094-13.  The 
manufacturer  must  develop 
deterioration  factors  by  generating 
durability  data  in  accordance  with 
§  86.094-13  on  a  minimum  of  25 
percent  of  the  manufacturer’s  projected  . 
sales  (by  engine/system  combination) 
that  is  equipped  with  unproven 
emission  control  systems.  The 
manufacturer  must  complete  the  25 
percent  durability  requirement  before 
the  remainder  of  the  manufacturer’s 
sales  equipped  with  improven  emission 
control  systems  is  certified  using 
manufacturer-determined  assigned 
deterioration  factors.  Alternatively,  any 
of  these  manufacturers  may,  at  their 
option,  accumulate  miles  on  durability 
data  vehicles  and  complete  emission 
tests' for  the  purpose  of  establishing 
their  own  deterioration  factors  on  the 
remaining  sales. 

(4)  For  light-duty  vehicle,  light-duty 
truck,  and  heavy-duty  vehicle 
evaporative  emissions  and  for  light-duty 
tru^,  and  heavy-duty  engine  exhaust 
emissions,  deterioration  factors  shall  be 
determined  in  accordance  with 
§  86.094-24. 

(ii)  Section  86.094-24(d)  and  (e)  are 
not  a^Ucable. 

(8)  Section  86.094-25  is  applicable  to  ' 
maintenance  performed  on  durability 
data  light-duty  vehicles,  light-duty 
trucks,  heavy-duty  vehicles,  and  heavy- 
duty  engines  when  the  manufacturer 
completes  durability  data  vehicles  or 
engines;  §  86.087-38  is  applicable  to  the 
recommended  maintenance  the 
manufacturer  includes  in  the 
maintenance  instructions  furnished  the 
purchasers  of  new  motor  vehicles  and 
new  motor  vehicle  engines  imder 

§  86.087-38. 

(9) (i)  Section  86.094-26  is  applicable 
if  ffie  manufacturer  completes  durability 
data  vehicles  or  engines. 

(ii)  Section  86.090-27  is  applicable. 

(10)  Sections  86.094-28  and  86.091- 
29  are  applicable. 

(11) (ij  Section  86.094-30  is 
applicable,  except  for  §  86.094-30  (a)(2) 
and  (b).  In  the  place  of  §  86.094-30 
(a)(2)  and  (b),  small-volume 
manufacturers  shall  comply  with 
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paragraphs  (cKll)  (ii)  through  (v)  of  this 
section. 

(ii)  Small-voluine  manufecturen  shall 
sxibi^t  an  application  for  certification 
containing  die  elements  contained  in 
paragraplM  (c)(llKii)  (A)  through  (E)  of 
this  section. 

(A)  The  names,  addresses,  and 
telephone  numbers  of  the  persons  the 
manufacturer  authorizes  to 
communicate  with  us. 

(B)  A  brief  description  of  the  vehicles 
(or  engines)  covered  by  the  certificate 
(the  manufacturers’  sales  data  book  or 
advertising,  including  specifications, 
may  satisfy  this  requirement  for  most 
manufactures).  Hie  description  shall 
include,  as  a  minimum,  the  items  listed 
in  paragraphs  (c)(llKii}(B)(l)  through 
(IS)  of  this  section  as  applicable. 

(})  Engine  evaporative  family  names 
and  vehicle  (or  eigine)  configurations. 

(2)  V^icle  carlines  or  engine  models 
to  be  listed  on  the  certificate  of 
conformity. 

(3)  The  test  weight  and  horsepower 
setting  for  each  vehicle  or  engine 
configuration. 

(4)  Projected  sales. 

(5)  Combustion  cycle. 

(S)  Cooling  mefdianism. 

(7)  Number  of  cylinders. 

(S)  Displacement. 

(d)  Fuel  system  type. 

(10)  Number  of  catalytic  converters, 
type,  volume,  composition,  surface  area, 
and  total  precious  metal  loading. 

(1 1)  Method  of  air  aspiration. 

(12)  Thermal  reactor  characteristics. 

(13)  Suppliers’  and/or  manufacturers’ 
name  and  model  number  of  any 
emission  related  items  of  the  above,  if 
purchased  brom  a  supplier  who  uses  the 
items  in  its  own  certified  vehiclesis)  or 
engine(s). 

(14)  A  list  of  emission  component  part 
numbers. 

(15)  Drawings,  calibration  ciuves,  and 
descriptions  of  emission  related 
components,  including  those 
components  regulated  under  §  86.085- 
22(e),  and  schematics  of  hoses  and  other 
devices  connecting  these  components. 

(16)  Vehicle  adjustments  or 
modifications  necessary  for  light-duty 
trucks  to  assure  that  they  conform  to 
high-altitude  standards. 

(17)  A  description  of  the  light-duty 
vehicles  and  li^t-duty  trucks  which  are 
exempted  from  the  hi^-altitude 
emission  standards. 

(18)  Proof  that  the  manufacturer  has 
obtained  or  mitered  an  agreement  to 
purchase,  when  applicable,  the 
insiuance  policy,  remiired  by 

§  85.1S10(b)  of  this  i^pter.  The 
manufacturer  may  submit  a  copy  of  the 
insurance  policy  or  purchase  agreement 
as  proof  that  the  manufacturer  has 


obtained  or  entered  an  agreement  to 
purchase  the  insurance  policy. 

(C)  The  results  of  all  emission  tests 
the  manufecturer  performs  to 
demonstrate  compliance  with  the 
applicable  standards. 

^)(1)  The  following  statement  signed 
by  the  authorized  representative  of  ^e 
manufacturen  ‘The  vehicles  (or 
engines)  described  hmein  have  been 
tested  in  accordance  with  (list  of  the 
applicable  subparts  A,  B,  D,  I,  M,  N,  or 
P)  of  part  86,  title  40.  Code  of  Federal 
Regulations,  and  on  the  basis  of  those 
tests  are  in  conformance  with  that 
subpart.  All  of  the  data  and  records 
required  by  that  subpart  are  on  file  and 
are  available  for  inspection  by  the  EPA 
Administrator.  We  project  the  total  U.S. 
sales  of  vehicles  (engines)  subject  to  this 
subpart  (including  all  veUcles  and 
engines  imported  undm  the  provisions 
of  §§  85.1505  and  85.1509  ot  this 
chapter  to  be  fewer  than  10,000  xmits.” 

(2)  A  statement  as  requir^  by  and 
contained  in  paragraph  (c)(5)  of  this 
section  si^ed  by  the  authorized 
representative  of  the  manufacturer. 

(3)  A  statement  that  the  vehicles  or 
engines  described  in  the  manufacturer’s 
application  for  certification  are  not 
equipped  with  auxiliary  emission 
control  devices  which  can  be  classified 
as  a  defeat  device  as  defined  in 
§86.094-2. 

(4)  A  statement  of  compliance  with 
section  206(a)(3)  of  the  Clean  Air  Act 
(42  U.S.C.  7525(a)(3)). 

(5)  A  statement  that,  based  on  the 
manufacturer’s  engineering  evaluation 
and/or  emission  testing,  the  light-duty 
vehicles  comply  with  emission 
standards  at  high  altitude  unless  exempt 
under  §  86.094-^). 

(6)  A  statement  that,  based  on  the 
manufacturer’s  engineering  evaluation 
and/or  emission  testing,  tlra  light-duty 
trucks  sold  for  principle  use  at 
designated  high-altitude  locations 
comply  with  the  high-altitude  emission 
requirements  and  that  all  other  light- 
duty  trucks  are  at  least  capable  of  being 
modified  to  meet  high-altitude 
stemdards  unless  exempt  under 
§86.094-9(g)(2). 

(7)  A  statement  affirming  that  the 
manufacturer  will  provide  a  list  of 
emission  and  emission-related  service 
parts,  including  part  number 
designations  and  sources  of  parts,  to  the 
vehicle  purchaser  frar  all  emission  and 
emission-related  parts  which  might 
afiect  vehicle  emission  performance 
throughout  the  usefiil  life  of  the  vehicle. 
Secondly,  it  must  state  that  qualified  ' 
service  facilities  and  omission-related 
repair  parts  will  be  conveniently 
available  to  serve  its  vehicles.  In 
addition,  if  service  facalities  are  not 


available  at  the  point  of  sale  or 
distribution,  the  manufacturer  must 
indicate  that  the  vehicle  ptirchasar  will 
be  provided  information  identifying  the 
closest  authorized  service  facility  to  the 
point  of  sale,  if  in  the  United  States,  or 
the  dosest  authorized  service  facility  to 
the  point  of  distribution  to  the  ultimate 
purchaser  if  the  vehicle  was  purchased 
outside  of  the  United  States  by  the 
ultimate  purchaser.  Such  information 
should  also  be  made  available  to  the 
Administrator  upon  request 

(E)  Manufacturers  utilizing 
deterioration  factors  determined  by  the 
manufacturer  based  on  its  good 
engineering  judgment  (reference 
paragraph  (c)(7)(i)(C)(2)  of  this  section) 
shall  provide  a  description  of  the 
method(s)  used  by  the  manufacturer  to 
determine  the  deterioration  factors. 

(iii)  If  the  manufacturer  meets  the 
requirements  of  this  subpart,  the 
Administrator  will  issue  a  certificate  of 
conformity  for  the  vehicles  or  engines 
described  in  the  application  for 
certification. 

(iv)  The  certificate  will  be  issued  for 
such  a  period  not  to  exceed  one  model 
year  as  the  Administrator  may 
determine  and  upon  such  terms  as  he 
may  deem  necessary  to  assure  that  any 
vehicle  or  engine  covered  by  the 
certificate  will  meet  the  requirements  of 
the  Act  and  of  this  subpart 

(v) (A)  If.  after  a  review  of  the 
statements  and  descriptions  submitted 
by  the  manufecturer,  the  Administrator 
determines  that  the  manufecturer  has 
not  met  the  applicable  requirements,  the 
Administrator  shall  notify  the 
manufacturer  in  writing  of  his  intention 
to  deny  certification,  setting  forth  the 
basis  for  his  determination.  The 
manufactiuer  may  request  a  hearing  on 
the  Administrator’s  determination. 

(B)  If  the  manufacturer  does  not 
request  a  hearing  or  present  the  required 
information,  the  Administrator  will 
deny  certification. 

(12)  Sections  86.079-31  and  86.079- 
32  are  not  applicable. 

(13)  Under  §86.079-33,  small-volume 
manufacturers  are  covraed  by 
paragraphs  (c)(13)  (i)  and  (ii)  of  this 
section. 

(i)  Small-voliune  manufacturers  may 
make  production  changes  (running 
changes)  without  receiving  the 
Administrator’s  prior  approval.  The 
manufacturer  shall  assure  (by 
conducting  emission  tests  as  it  deems 
necessary)  that  the  affected  vehicles 
(engines)  remain  in  compliance  with  the 
requirements  of  this  part 

(li)  The  manufacturer  shall  notify  the 
Administrator  within  seven  days  after 
implementing  any  production  related 
change  (running  change)  that  would 
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affect  vehicle  emissions;  This 
notification  shall  include  any  changes  to 
the  information  required  un^ 
paragraph  (c)(llKii)  of  this  section.  The 
manufacturer  shall  also  amend  as 
necessary  ite  records  required  under 
paragraph  (c)(4)  of  this  section  to 
confirm  with  the  production  design 
change. 

(14)  Section  86.082-34  is  not 
applicable. 

(15)  Sections  86.094-35,  86.079-36, 
86.085-37,  86.087-38  and  86.079-39  are 
applicable. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0104) 

6.  Section  86.094-21  is  revised  to  read 
as  follows: 

§86.094-21  Application  for  certification. 

(a)  A  separate  application  for  a 
certificate  of  conformity  shell  be  made 
for  each  set  of  standards  (or  family 
emission  limits,  as  appropriate)  and 
each  class  of  new  motor  vehicles  or  new 
nurtor  vehicle  engines.  Such  application 
shall  be  made  to  the  AdministrMor  by 
the  manufacturer  and  shall  be  updat^ 
and  corrected  by  amendment. 

(b)  The  application  shall  be  in 
writing,  signed  by  an  autbmrized 
representative  of  the  manufacturer,  and 
shall  indude  the  following: 

(l)(i)  Identificdion  and  description  of 
the  vehicles  (or  endnes)  covered  by  the 
application  and  a  description  of  their 
engine  (vehicles  only),  emission  control 
system,  and  fuel  system  components. 
I^is  description  will  include; 

(A)  A  detailed  descripthni  of  each 
Auxiliary  Emission  Control  Device 
(AECD)  to  be  installed  in  mr  on  any 
vehide  (or  engine)  covered  by  the 
application: 

(B)  A  detailed  justification  of  each 
AEQ)  (described  in  (b)(l)(i)(A)  of  this 
section)  which  results  in  a  reduction  in 
effectiveness  of  the  emission  ccmtrol 
system.  Such  a  justification  may  be 
disapproved  by  consideration  of 
currently  available  technology, 
whereupon  the  application  for 
certification  may  disapproved  under 
§  86.094-22(b)  ^  the  incorporation  of  a 
defeat  device; 

(C)  The  manufacturer  must  submit  a 
Statement  of  Compliance  in  the 
application  for  certification  which 
attests  to  the  fact  that  they  have  assured 
themselves  that  the  engine  family  is 
designed  to  be  within  &e  intermediate 
temperature  cdd  testing  defeat  device 
gdaance  as  described  in  §  86.094-16. 

(1)  This  Statement  of  Com^Hiance  will 
be  supported  by  a  brief  description  of 
the  vehide’s  technological  method  of 
controlling  CO  emissions  at 
intermediate  temperatxires. 


(2)  The  manufectuTM^  will  determine  a 
method  (e.g.,  a  test  program,  an 
engineering  evaluation)  which  is 
adequate  to  s^port  their  Statement  of 
CompliflOM^.  TM  meniifK:turer  will 
supimrt  this  Statemmit  with  a  l^ef 
summary  of  the  chosen  method.  Further 
details  must  be  made  availeble  upon  the 
Administrator’s  reouest. 

(ii)(A)  The  manuracturer  shdl  provide 
to  tlm  Administrator  in  the  appli^ion 
for  certification: 

(1)  A  list  of  those  parameters  whidi 
are  ^ysically  capable  of  bdng  adjusted 
(induing  those  adjustable  parameters 
for  which  access  is  difficult)  and  that,  if 
adjusted  to  settings  other  thw  the 
manufacturer’s  recommended  setting, 
may-afiect  emissions; 

(2)  A  spedfication  of  the 
manufecturer’s  intended  phvsically 
adjustable  range  of  each  sutm  parameter, 
and  the  production  tolerances  of  the 
limits  w  stops  used  to  estaUish  the 
physically  adjudable  range; 

(3)  A  description  of  the  limits  or  stops 
used  to  establish  the  manufacturer’s 
intended  physically  adjustable  range  of 
each  adjustable  parameter,  or  any  other 
means  used  to  inhibit  adjustment; 

(4)  The  nominal  or  recommoided 
setting,  and  the  assodat^  production 
tolerances,  for  each  such*  parameter. 

(B)  The  manufacturer  may  provide,  in 
the  application  for  certification, 
infdination  relating  to  why  certain 
parameters  are  not  expect^  to  be 
adjusted  in  adual  use  and  to  why  the 
physical  limits  or  stops  used  to  establish 
the  physically  adjustable  range  of  each 
parameter,  or  any  other  means  used  to 
inhibit  adjustment,  are  effective  in 
preventing  adjustment  of  parameters  on 
in-use  vehides  to  settings  outside  the 
manufecturer’s  intended  physically 
adjustable  ranges.  This  may  include 
results  of  any  tests  to  determine  the 
difficulty  of  gaining  access  to  an 
adjustment  or  exce^ing  a  limit  as 
intended  or  recommended  by  the 
manufadurer. 

(C)  The  Administrates  may  require  to 
be  provided  detailed  drawings  and 
descriptions  of  the  various  emission 
related  components,  and/or  hardware 
samples  of  such  components,  for  the 
purpose  of  making  his  determination  of 
which  vehicle  or  engine  parameter  will 
be  subject  to  adjustment  for  new 
certification  and  Seledive  Enforcement 
Audit  testing  and  of  the  physically 
adjustable  range  for  each  such  vehide  or 
engine  parameter. 

(2)  Projeded  U.S.  sales  data  suffident 
to  enable  the  Administrator  to  select  a 
test  fleet  representative  of  the  vehides 
(or  engines)  for  which  certification  is 
requested,  and,  for  model  year  1994 
th^gh  1995  light-duty  vehides  and 


light  light-duty  trucks  and  model  year 
1996  heavy  B^-duty  trucks,  data 
sufficient  to  (Mermine  projected 
compliance  with  the  Tier  1  standards 
impramentation  schedules  of  §§  86.094- 
8  and  86.094-9.  The  data  shall  also 
indude  the  altitude  of  intended  sale  for 
model  year  1994  Hght-duty  trudu 
certified  to  the  Tier  0  standards  of 
§  86.094-9.  Volume  projected  to  be 
produced  for  U.S.  sale  may  be  used  in 
Heu  of  projeded  U.S.  sales, 

(3)  A  description  of  the  test 
equipment  and  fuel  proposed  to  be 
used. 

(4Ki)  For  H^t-du^  vehicles  and  U^t- 
duty  trucks,  a  description  of  the  test 
procedures  to  be  used  to  establish  the 
evaporative  emission  deterioration 
fadors  required  to  be  determined  and 
supplied  in  §  86.094-23(bK2). 

(ir)  Fot  hec^-duty  vehicles  equipped 
with  gasobne-foeled  or  methanol-f^led 
engines,  the  Administrator  does  not 
assume  that  each  evaporative  emission 
family-evaporative  emission  control 
system  coi^ination  will  deteriorate  in  a 
unique  manner  during  the  useful  life  of 
the  vehicle.  The  manufecturer  shall 
therefore  identify  those  evaporative 
emission  deterioration  fadors  whidi 
shall  be  applied  to  the  various 
evaporative  emission  family^vaporative 
emission  control  system  combinations 
vdtich  are  expected  to  exhibit  similar 
deterioration  characteristics  during  the 
useful  Hfe  of  the  vehide. 

(5)(i)(A)  A  description  of  the  test 
pnx^ures  to  be  u^  to  establish  the 
durability  data  or  the  exhaust  emission 
deterioration  factors  required  to  be 
determined  and  supplied  in  §86.094- 
23(b)(1). 

(B)  For  eadt  light-duty  truck  engine 
family  provided  an  optional  useful  life 
period  imderthe  provisions  of 
paragraph  (f)  of  this  sedion,  and  for 
each  heavy^uty  engine  family,  a 
statement  of  the  useful  Hfe. 

(C)  For  engine  families  provided  an 
alternative  useful-Hfe  period  rtnder 
paragraph  (f)  of  this  section,  a  statement 
of  that  alternative  period  and  a  brief 
synopsis  of  the  justification. 

(ii  J  For  heavy^uty  dimel  engine 
families,  a  statement  of  the  primary 
intended  service  class  Oight,  medium, 
or  heavy)  and  an  explanation  as  to  why 
that  service  class  was  selected.  Each 
diesel  engine  family  shall  be  certified 
under  one  primary  intended  service 
class  only.  After  reviewing  the  guidance 
in  §  {ffi.090-2,  the  dass  shall  be 
determined  on  the  basis  of  which  dass 
best  represents  the  majority  of  the  sales 
of  that  endne  femily. 

(iii)(A)  For  each  Iight-duty  vehide 
engine  fmily,  each  light-duty  truck 
engine  family,  and  each  heavy-duty 
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engine  family,  a  statement  of 
recommend^  maintenance  and 
procedures  necessary  to  assure  that  the 
vehicles  (or  engines)  covered  by  a 
certificate  of  conformity  in  operation 
conform  to  the  regulations,  and  a 
description  of  the  program  for  training 
of  personnel  for  such  maintenance,  and 
the  equipment  required. 

(B)  A  description  of  vehicle 
adjustments  or  modifications  necessary, 
if  any,  to  assure  that  light-duty  vehicles 
and  light-duty  trucks  covered  by  a 
certificate  of  conformity  conform  to  the 
regulations  while  being  operated  at  any 
altitude  locations,  and  a  statement  of  the 
altitude  at  which  the  adjustments  or 
modifications  apply. 

(iv)  At  the  option  of  the  manufacturer, 
the  projK>sed  composition  of  the 
emission  data  test  fleet  or  (where 
applicable)  the  durability  data  test  fleet. 

(6)  Participation  in  averaging 
proems — (i)  Particulate  averaging.  (A) 
If  the  manufacturer  elects  to  participate 
in  the  particulate  averaging  program  for 
diesel  light-duty  vehicles  and/or  diesel 
light-duty  tniclu  orihe  particulate 
averaging  program  for  heavy-duty  diesel 
engines,  the  application  must  list  the 
family  particulate  emission  limit  and 
the  projected  U.S.  production  volume  of 
the  family  for  the  model  year. 

(B)  The  manufacturer  snail  choose  the 
level  of  the  family  particulate  emission 
limits,  accurate  to  hundredth  of  a  gram 
per  mile  or  hundredth  of  a  gram  per 
brake  horsepowerhour  for  heavy-duty 
engines. 

(C)  The  manufacturer  may  at  any  time 
during  production  elect  to  ^ange  the 
level  of  any  family  particulate  emission 
limit(s)  by  submitting  the  new  limit(s)  to 
the  Administrator  and  by  demonstrating 
compliance  with  the  limit(s)  as 
described  in  §§  86.090-2  and  86.094- 
28(b)(5)(i). 

(ii)  NOx  averaging.  (A)  If  the 
manufacturer  elects  to  participate  in  the 
NOi  averaging  program  for  light-duty 
trucks  or  the  NO.  averaging  program  for 
heavy-duty  engines,  the  application 
must  list  the  family  NO^  emission  limit 
and  the  projected  U.S.  production 
volume  of  the  family  for  the  model  year. 

(B)  The  manufacturer  shall  choose  the 
level  of  the  family  NO.  emission  limits, 
accurate  to  one-tenth  of  a  gram  per  mile 
or  to  one-tenth  of  a  gram  per  br^e 
horsepower-hour  for  heavy-duty 
engines. 

(C)  The  manufacturer  may  at  any  time 
during  production  elect  to  ^ange  the 
level  of  any  family  NOx  emission 
limit(s)  by  submitting  the  new  limits  to 
the  Administrator  and  by  demonstrating 
compliance  with  the  limit(s)  as 
described  in  §§  86.088-2  and  86.094- 
28(b)(5)(ii). 


(7) (i)  For  Otto-cycle  heavy-duty 
engines,  the  application  must  state 
whether  the  engine  family  is  being 
certified  for  use  in  all  vehicles 
regardless  of  their  Gross  Vehicle  Weight 
Rating  (see  §  86.091-10  (a)(l)(i)  and 

(a)(3)(i)).  or  only  for  use  in  vehicles  with 
a  Gross  Vehicle  Weight  Rating  greater 
than  14,000  poimds. 

(ii)  If  the  engine  family  is  being 
certified  for  use  in  all  vehicles  and  is 
being  certified  to  the  emission  standards 
applicable  to  Otto-cycle  engines  for  use 
only  in  vehicles  witn  a  Gross  Vehicle 
Weight  Rating  over  14,000  pounds 
under  the  provisions  of  §  86.091- 
10(a)(3),  then  the  application  must  also 
attest  that  the  engine  family,  together 
with  all  other  engine  families  being 
certified  under  the  provisions  of 
§  86.091-10(a)(3),  represent  no  more 
than  5  percent  of  mc^el  year  sales  of  the 
manufacturer  of  all  Otto-cycle  heavy- 
duty  engines  for  use  in  vehicles  wi& 
Gross  Vehicle  Weight  Ratings  of  up  to 
14,000  pounds. 

(8)  For  each  light-duty  vehicle  or 
lig^t-duty  truck  engine  family,  the 
eii^aust  emission  standards  (or  family 
emission  limits,  if  applicable)  to  which 
the  engine  family  is  to  be  certified,  and 
the  corresponding  exhaust  emission 
standards  (or  family  emission  limits,  if 
applicable)  which  the  engine  family 
must  meet  in-use. 

(c)  Complete  copies  of  the  application 
and  of  any  amendments  thereto,  and  all 
notifications  under  §§  86.079-32, 
86.079-33,  and  86.082-34  shall  be 
submitted  in  such  multiple  copies  as  the 
Administrator  may  require. 

(d)  Incomplete  light-duty  trucks  shall 
have  a  maximum  completed  curb 
weight  and  maximum  completed  frontal 
area  specified  by  the  manufacturer. 

(e)  For  vehicles  equipped  with 
gasoline-fueled  or  methanol-fueled 
heavy-duty  engines,  the  manufacturer 
shall  spedfy  a  maximum  nominal  fuel 
tank  capacity  for  each  evaporative 
emission  family-evaporative  emission 
control  system  combination. 

(f)  Light-duty  truck  and  heavy-duty 
engine  manufacturers  who  believe  that 
the  useful  life  periods  of  §  86.094-2  are 
significantly  unrepresentative  for  one  or 
more  engine  families  (either  too  long  or 
too  short),  may  petition  the 
Administrator  to  provide  an  alternative 
usefol-life  period.  This  petition  must 
include  the  full  rationale  behind  the 
request  together  with  any  supporting 
data  and  other  evidence.  Based  on  this 
or  other  information  the  Administrator 
may  assign  an  alternative  useful-life 
period.  Any  petition  should  be 
submitted  in  a  timely  manner,  to  allow 
adequate  time  for  a  borough  evaluation. 
For  model  year  1994  and  later  light-duty 


trucks  not  subject  to  the  Tier  0 
standards  of  $  86.094-9,  alternative 
useful  life  periods  will  be  granted  only 
for  THC,  OMHCE,  end  idle  CO 
requirements. 

(^  The  manufacturer  shall  identify 
those  families  which  will  not  comply 
with  cold  temperature  carbon  monoidde 
standards. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0104) 

7.  Section  86.094-22  is  revised  to  read 
as  follows: 

186.094-22  Approval  of  application  for 
cartification;  taat  float  aaiactiona; 
dotarminations  of  paramatara  aubjact  to 
adjuatmant  for  cartification  and  Saiactiva 
Enforcamant  Audit,  adaquacy  of  iimita,  and 
physically  adJustaM  ranges. 

(a)  After  a  review  of  the  application 
for  certification  and  any  other 
information  which  the  Administrator 
may  require,  the  Administrator  may 
approve  the  application  and  select  a  test 
fleet  in  accordance  with  §  86.094-24. 

(b)  Disapproval  of  application.  (1)  The 
Administrator  may  disapprove  in  whole 
or  in  part  an  application  for  certification 
for  reasons  including  incompleteness, 
inaccuracy,  inappropriate  proposed 
mileage  (or  service)  accumulation 
procedures,  test  equipment,  or  fuel;  or 
incorporation  of  defeat  devices  in 
vehicles  (or  on  engines)  described  by 
the  aj^lication. 

(2)  *^6  issuance  of  a  certificate  of 
conformity  does  not  exempt  the  covered 
vehicles  ^m  further  evaluation  or 
testing  for  defeat  device  purposes  as 
described  in  $  86.094-16. 

(c)  Where  any  part  of  an  application 
is  rejected,  the  Administrator  shall 
notify  the  manufacturer  in  writing  and 
set  forth  the  reasons  for  such  rejection. 
Within  30  days  following  receipt  of 
such  notification,  the  manufacturer  may 
request  a  hearing  on  the  Administrator’s 
determination.  The  request  shall  be  in 
writing,  signed  by  an  authorized 
representative  of  the  manufacturer  and 
shall  include  a  statement  specifying  the 
manufacturer’s  objections  to  the 
Administrator’s  determinations,  and 
data  in  support  of  such  objections.  If, 
after  the  review  of  the  request  and 
supporting  data,  the  Administrator  finds 
that  the  request  raises  a  substantial 
factual  issue,  he  shall  provide  the 
manufacturer  a  hearing  in  accordance 
with  §  86.078-6  with  respect  to  such 
issue. 

(d)  Approval  of  test  procedures.  (1) 
'The  Administrator  does  not  approve  the 
test  procedures  for  establishing  the 
evaporative  emission  deterioration 
factors  for  light-duty  vehicles  and  light- 
duty  trucks.  The  manufacturer  shall 
submit  the  procedures  as  required  in 
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§  86.094-21(b)(4)(i)  prior  to  the 
Administrator’s  sele^on  of  the  test  fleet 
under  §  86.094-24(b)(l),  and  if  such 
procedures  will  involve  testing  of 
diuability  data  vehicles  selected  by  the 
Administrator  or  elected  by  the 
manufacturer  imder  $  86.094-24(c)(l), 
prior  to  initiation  of  such  testing. 

(2)  Ught-duty  trucks  using  the 
Standard  Self-Approval  durability 
Program  and  heavy-duty  engines  only. 
The  Administrator  does  not  approve  the 
test  procedures  for  establishing  exhaust 
emission  deterioration  factors  for  light- 
duty  trucks  using  the  Standard  Self- 
Approval  Durability  Program  desfaibed 
in  §  86.094-13(f)  nor  for  heavy-duty 
engines.  The  manufactiner  shall  submit 
these  procedures  and  determinations  as 
required  in  §  86.094-21(b)(5)(i)  prior  to 
determining  the  deterioration  factors. 

(3)  Heavy-duty  vehicles  equipped 
with  gasoline-fueled  or  methanol-fueled 
engines  only.  The  Administrator  does 
not  approve  the  test  procedures  for 
establishing  the  evaporative  emission 
deterioration  factors.  The  test  procedure 
will  conform  to  the  requirements  in 
§86.094-23(b)(3). 

(e)  Parameter  adjustment 
requirements.  When  the  Administrator 
selects  emission  data  vehicles  for  the 
test  fleet,  he  will  at  the  same  time 
determine  those  vehicle  or  engine 
parameters  which  will  be  subject  to 
adjustment  for  certification.  Selective 
Enforcement  Audit  and  Production 
Compliance  Audit  testing,  the  adequacy 
of  the  limits,  stops,  seals,  or  other  means 
used  to  inhibit  adjustment,  and  the 
resulting  physically  adjustable  ranges 
for  each  such  parameter  and  will  then 
notify  the  manufacturer  of  his 
determinations. 

(1)  Determining  parameters  subject  to 
adjustment,  (i)  Except  as  noted  in 
paragraph  (e)(l)(iv)  of  this  section,  the 
Administrator  may  determine  to  be 
subject  to  adjustment  the  idle  fiiel-air 
mixture  parameter  on  Otto-cyde 
vehides  (or  engines)  (carbureted  or  fuel- 
injeded);  the  choke  valve  action 
parameter(s)  on  carbureted.  Otto-cycle 
vehicles  (or  engines);  or  any  parameter 
on  any  vehicle  (or  engine)  (Cftto-cycle  or 
diesel)  which  is  physically  capable  of 
being  adjusted,  may  significantly  afied 
emissions,  and  was  not  present  on  the 
manufadurer’s  vehicles  (or  engines)  in 
the  previous  model  year  in  the  same 
form  and  function. 

(ii)  The  Administrator  may,  in 
addition,  determine  to  be  subjed  to 
adjustment  any  other  parameters  on  any 
vehicle  or  engine  which  is  physically 
capable  of  being  adjusted  and  which 
may  significantly  afied  emissions. 
However,  the  Administrator  may  do  so 
only  if  he  has  previously  notified  the 


manufacturer  that  he  might  do  so  and 
has  found,  at  the  time  he  gave  this 
notice,  that  the  intervening  period 
would  be  adequate  to  permit  the 
development  and  application  of  the 
requisite  technology,  giving  appropriate 
consideration  to  the  cost  of  compliance 
within  such  period.  In  no  event  will  this 
notification  be  given  later  than 
September  1  of  the  calendar  year  two 
years  prior  to  the  model  year. 

(iii)  In  determining  the  parameters 
subjed  to  adjustment,  the  Administrator 
will  consider  the  likelihood  that,  for 
each  of  the  parameters  listed  in 
paragraphs  (e)(1)  (i)  and  (ii)  of  this 
section,  settings  other  than  the 
manufadurer’s  recommended  setting 
will  0000*  on  in-use  vehicles  (or 
engines).  In  determining  likelihood,  the 
Administrator  may  consider  such 
fadors  as,  but  not  limited  to, 
information  contained  in  the 
preliminary  application,  surveillance 
information  from  similar  in-use  vehides 
(or  engines),  the  difficulty  and  cost  of 
gaining  access  to  an  adjustment,  damage 
to  the  vehicle  (or  engine)  if  an  attempt 
is  made  to  gain  such  access  and  the 
need  to  replace  parts  following  such 
attempt,  and  the  efied  of  settings  other 
than  the  manufadurer’s  recommended 
setting  on  vehide  (or  engine) 
performance  charaderistics  induding 
emission  charaderistics. 

(iv)  Manual  chokes  of  heavy-duty 
engines  only  will  not  be  considered  a 
parameter  subjed  to  adjustment  imder 
the  parameter  adjustment  requirements. 

(2)(i)  The  Administrator  shall 
determine  a  parameter  to  be  adequately 
inaccessible  or  sealed  if: 

(A)  In  the  case  of  an  idle  mixture 
screw,  the  screw  is  recessed  within  the 
carburetor  casting  and  sealed  with  lead, 
thermosetting  plastic,  or  an  inverted 
elliptical  spacer  or  sheared  off  after 
adjustment  at  the  fadory,  and  the 
inaccessibility  is  such  that  the  screw 
cannot  be  accessed  and/or  adjusted  with 
simple  tools  in  one-half  hour  or  for  $20 
(1978  dollars)  or  less; 

(B)  In  the  case  of  a  choke  bimetal 
spring,  the  plate  covering  the  bimetal 
spring  is  riveted  or  welded  in  place,  or 
held  in  place  with  nonreversible  screws; 

(C)  In  the  case  of  a  parameter  which 
may  be  adjusted  by  elongating  or 
bending  adjustable  members  (e.g.,  the 
choke  vacuum  break),  the  elongation  of 
the  adjustable  member  is  limit^  by 
design  or,  in  the  case  of  a  bendable 
member,  the  member  is  construded  of 
a  material  which  when  bent  would 
return  to  its  original  shape  after  the 
force  is  removed  (plastic  or  spring  steel 
materials); 

(D)  In  the  case  of  any  parameter,  the 
manufadurer  demonstrates  that 


adjusting  the  parameter  to  settings  other 
than  the  manufacturer’s  recommended 
setting  takes  more  than  one-half  hour  or 
costs  more  than  $20  (1978  dollars). 

(ii)  The  Administrator  shall  determine 
a  physical  limit  or  stop  to  be  an 
adequate  restraint  on  adjustability  if: 

(A)  In  the  case  of  a  threaded 
adjustment,  the  threads  are  terminated, 
pinned,  or  crimped  so  as  to  prevent 
additional  travel  without  breakage  or 
need  for  repairs  whidi  take  more  than 
one-half  hour  or  cost  more  than  $20 
(1978  dollars); 

(B)  The  adjustment  is  inefiedive  at 
the  end  of  the  limits  of  travel  regardless 
of  additional  forces  or  torques  applied 
to  the  adjustment; 

(C)  The  manufadurer  demonstrates 
that  travel  or  rotation  limits  cannot  be 
exceeded  with  the  use  of  simple  and 
inexpensive  tools  (screwdriver,  pliers, 
o|>en-end  or  box  wrenches,  etc.)  without 
incurring  significant  and  costly  damage 
to  the  vehicle  (or  engine)  or  control 
system  or  without  taking  more  than  one- 
half  hour  or  costing  more  than  $20 
(1978  dollars). 

(iii)  If  manufacturer  service  manuals 
or  bulletins  describe  routine  procedures 
for  gaining  access  to  a  parameter  or  for 
removing  or  exceeding  a  physical  limit, 
stop,  seal  or  other  means  usi^  to  inhibit 
adjustment,  or  if  surveillance  data 
indicate  that  gaining  access,  removing, 
or  exceeding  is  likely,  paragraphs 
(e)(2)(i)  and  (ii)  of  this  section  shall  not 
apply  for  that  parameter. 

(iv)  In  determining  the  adequacy  of  a 
physical  limit,  stop,  seal,  or  other  means 
us^  to  inhibit  adjustment  of  a 
parameter  not  covered  by  paragraph 
(e)(2)(i)  or  (ii)  of  this  section,  the 
Administrator  will  consider  the 
likelihood  that  it  will  be  circumvented, 
removed,  or  exceeded  on  in-use 
vehicles.  In  determining  likelihood,  the 
Administrator  may  consider  such 
factors  as,  but  not  limited  to, 
information  contained  in  the 
preliminary  application;  surveillance 
information  from  similar  in-use  vehicles 
(or  engines);  the  difficulty  and  cost  of 
circumventing,  removing,  or  exceeding 
the  limit,  stop,  seal,  or  other  means; 
damage  to  the  vehicle  (or  engine)  if  an 
attempt  is  made  to  circumvent,  remove, 
or  exceed  it  and  the  need  to  replace 
parts  following  such  attempt;  and  the 
efiect  of  settings  beyond  the  limit,  stop, 
seal,  or  other  means  on  vehicle  (or 
engine)  performance  characteristics 
other  than  emission  characteristics. 

(3)  The  Administrator  shall  determine 
two  physically  adjustable  ranges  for 
each  parameter  subject  to  adjustment: 

(i)(A)  In  the  case  of  a  parameter 
determined  to  be  adequately 
inaccessible  or  sealed,  the 
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Administrator  may  include  within  the 
physically  adjustable  range  applicable 
to  testing  under  this  subpart 
(certification  testing)  all  setting  urithin 
the  production  tolerance  associated 
with  the  nominal  setting  for  that 
parameter,  as  specified  by  the 
manufacturer  in  the  preliminary 
appiiration  for  certification;  or 

(fi)  In  the  case  of  other  pmmeters,  the 
Administrator  shall  include  within  this 
range  all  settii^  within  physical  limits 
or  stops  determined  to  be  adequate 
restraints  on  adjustability.  The 
Administrator  may  also  include  the 
production  tolerances  on  the  location  of 
tlmse  limits  or  stops  when  determining 
the  physically  adjustable  range. 

(iiKA)  In  the  case  of  a  parameter 
detennhMd  to  be  adequately 
inaccessible  or  sealed,  the 
Administrator  shall  include  within  the 
physically  adjustable  range  applicable 
to  testing  under  subparts  G  or  K 
(Selective  Enforcement  Audit  and 
I^oduction  Compliance  Audit)  only  the 
actual  settings  to  which  the  parameter  is 
adjusted  during  production:  or 

(B)  In  the  case  of  other  parameters,  the 
A^inistrator  shall  include  within  this 
range  all  settings  within  physical  limits 
or  stops  detennined  to  be  adequate 
restraints  on  adjustability,  as  they  are 
actually  located  on  the  test  vehicle  (or 
eng^t 

(h  Submittal  of  advance  information. 

(1)  If  the  manufacturer  submits  the 
information  specified  in  §  86.094- 
21(b)(lKii)  in  advance  of  its  foil 
prel^ina^  application  for  certification, 
the  Administrator  shall  review  the 
information  and  make  the 
determinations  required  in  paragraph  (e) 
of  this  section  vritJ^  90  days  of  the 
manufacturer's  submittal. 

(2)  The  90-day  decision  period  is 
exclusive  of  the  elapsed  time  diuing 
which  EPA  may  request  additkmal 
information  fiom  manufacturers 
regarding  an  adjustable  parameter  and 
the  receipt  of  the  manufixrturers* 
responsefs), 

(^  Within  30  days  fcdlowing  receipt 
of  notification  of  the  Administratm’s 
determinations  made  under  para^aph 
(e)  of  this  section,  the  manufacturer  may 
request  a  hearing  on  the  Administrator's 
(foterminations.  The  request  shall  be  in 
writing,  signed  by  an  authorized 
representative  of  the  manufacturer,  and 
shall  include  a  statmnent  specifying  the 
manufacturer's  d^ections  to  the 
Administrator's  determinations,  and 
data  in  support  of  such  objections.  If, 
alter  review  of  the  request  and 
supporting  data,  the  Administrator  finds 
that  the  request  raises  a  substantial 
factual  issue,  he  shall  provide  the 
manufacturer  a  hearing  in  accordance 


with  §  86.078-6  with  respect  to  such 
issue. 

8.  Section  86.094-23  is  revised  to  read 
as  follows: 

f 86.094-23  Requirad  data. 

(a)  The  manufacturer  shall  perfmm 
the  tests  required  by  the  applicable  test 
procedures  and  submit  to  t^ 
Administrator  the  information  described 
in  paragraphs  (b)  through  (1)  of  this 
section,  provided,  however,  that  if 
request^  by  the  manufacturer,  the 
Administrator  may  waive  any 
requirement  of  this  section  ba  testing  of 
vehicle  (or  ei^ine)  for  which  emissicm 
data  are  available  or  will  be  made 
available  under  the  provisions  of 
§86.091-29. 

(b)  Durability  data.  (iKi)  The 
manufacturer  shall  submit  exhaust 
emission  durability  data  on  such  light- 
duty  vehicles  tested  in  accordance  with 
applicable  test  procedures  and  in  such 
numbers  as  specified,  which  will  show 
the  performance  of  the  systems  installed 
on  or  inoirporated  in  the  vehicle  for 
extended  ifoleage,  as  well  as  a  reccutl  of 
all  pertinent  maintenance  performed  on 
the  test  vehicles. 

(ii)  The  manufacturer  shall  submit 
exhaust  emission  deterioration  factors 
for  light-duty  trucks  and  heavy-duty 
engines  and  all  test  data  that  are  derived 
from  the  testing  described  under 
§  86.094-21(b)(5)(iKA),  as  well  as  a 
record  of  all  pertinmt  maintenance. 

Such  testing  shall  be  designed  and 
conducted  fo  accordaime  with  good 
engineering  practice  to  assure  tut  the 
engines  cove^  by  a  certificate  issued 
imder  §  86.094-30  will  meet  eadi 
emission  standard  (or  family  emission 
limit,  as  appropriate)  in  §  86.094-9, 

§  86.091-10,  or  §  86.094-11  as 
appropriate,  in  actual  use  tor  die  useful 
life  applic^le  to  that  standard. 

(2)  For  light-duty  vehicles  and  li^t- 
duty  trudcs,  the  manufacturer  shall 
submit  evaporative  emission 
deterioration  factors  for  eadi 
evaporative  emission  family-evaporative 
emission  control  system  combinkion 
and  all  test  data  that  are  derived  fitim 
testing  described  under  §  86.094- 
21(b)(4)(i)  designed  and  conducted  la 
accmtdance  with  good  engineering 
practice  to  assure  that  the  v^iic^ 
covmed  by  a  cntificate  issued  under 

§  86.094-30  will  meet  the  evaporative 
emission  standards  in  §  86.094-6  or 
§  86.094-9,  as  appropriate,  for  the  usefiil 
life  of  the  vdiide. 

(3)  For  heavy-dutv  vehicles  equipped 
with  gasoline-fo^ed  or  methant^fiwled 
engines,  the  manufacturer  shall  stfomit 
evaporative  emission  deteriorathn 
factcm  for  each  evaporative  emission 
family-evaporative  emission  crmtnd 


system  combination  identified  in 
accordance  with  §  86.094-21(bK4Kii)- 
FurthOTmore,  a  statement  that  the  test 
procedurefs)  used  to  derive  the 
deterioration  factors  indudes,  but  need 
not  be  limited  to,  a  consideration  of  the 
ambient  effects  cd  ozone  and 
temperdure  fluctuations,  and  the 
service  accumulation  effects  of 
vibration,  time,  and  vapor  saturation 
and  purge  cycling.  The  detorioration 
factor  test  procedure  shall  be  designed 
and  conducted  in  accordance  with  good 
engineering  practi<»  to  assure  that  ^ 
vehicles  covered  by  a  certificate  issued 
under  $  88.094-30  will  meet  the 
evaporative  emission  standards  in 
§§  86.091-10  and  86.094-11  in  actual 
use  for  the  usefiil  life  ofthemigine. 
Furthermore,  a  statement  that  a 
description  of  the  test  procedure,  as 
well  as  all  data,  analyses,  and 
evaluations,  is  avail<fole  to  the 
Administrator  upon  request 

(4)(i)  For  heavy-duty  vehicles  wldi  a 
Gross  Vehicle  Weight  Rating  of  up  to 
26,000  lbs  and  equipped  with  gamine- 
fueled  at  methanol-fueled  engines,  the 
manufacturer  shall  submit  a  written 
statement  to  the  Administrator 
certifying  that  the  manufacturer's 
vehides  meet  the  standards  of  §  86.091- 
10  or  §  86.094-11  (as  applicable)  as 
determined  by  the  prodsioru  of 
§  86.094-28.  Furthermore,  the 
manufacturer  diall  submit  a  written 
statement  to  the  Administrator  that  all 
data,  armlyses,  test  procedures, 
evaluations,  and  otmr  documents,  on 
which  the  requested  statement  is  based, 
are  available  to  the  Administrate  upon 


(ii)  For  Imavy-dirty  vehides  with  a 
Gross  Vehide  Weiwt  Rating  of  greater 
than  28,000  fos  and  equipp^  with 
gasollne-foeled  at  metnanol-fiieled 
engiims,  the  manufacturer  drall  submit 
a  written  statement  to  the  Administrator 
certifying  that  the  manufacturer's 
evaporative  emisdon  control  systems 
are  designed,  using  good  engineering 
practice,  to  meet  the  stands^  of 
§  884)91-10  e  §  86.094-11  (as 
applicdile)  as  determined  by  the 
provisions  of  §  86.094-28.  Furthermore, 
the  mahufachmr  dudl  sifomit  a  written 
statement  to  the  Administrdor  that  all 
data,  analyses,  test  procedures, 
evaluations,  and  ot^  documents,  on 
whidi  the  requested  statement  is  based, 
are  available  to  the  Administrator  upon 
request. 

(c)  Emission  doAa — (1)  Certification 
vebidee.  The  manufacturer  dmll  sdnnit 
emission  data,  induding,  in  the  case  of 
methand  fuel,  methanol,  fMmaldehyde, 
and  orguiic  material  hydrocarbon 
equivafent.  on  sudi  vehides  tested  in 
accordance  with  appUcd>le  test 
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procedures  and  in  such  numbers  as 
specified.  These  data  shall  include  zero- 
mile  data,  if  generated,  and  emission 
data  generate  for  certification  as 
required  imder  §  86.094-26(a)(3)  (i)  or 
(ii).  In  lieu  of  providing  emission  data 
the  Administrator  may,  on  request  of  the 
manufacturer,  allow  the  manufacturer  to 
demonstrate  (on  the  basis  of  previous 
emission  tests,  development  tests,  or 
other  information)  that  the  engine  will 
conform  with  certain  applicable 
emission  standards  of  §  86.094-8  or 
§  86.094-9.  Standards  eligible  for  such 
manufacturer  requests  are  those  for  idle 
CX)  emissions,  smoke  emissions,  or 
psrticulate  emissions  firom  methanol- 
fueled  diesel-cycle  certification 
vehicles,  and  those  for  particulate 
emissions  firom  model  year  1994  and 
later  gasoline-fueled  or  methanol-fueled 
Otto-cycle  certification  vehicles  that  are 
not  certified  to  the  Tier  0  standards  of 
§  86.094-9(a)(l)  (i),  (ii).  or  §  86.094- 
8(a)(l)(i).  Also  eligible  for  such  requests 
are  standards  for  total  hydrocarbon 
emissions  firom  model  year  1994  and 
later  certification  vehicles  that  are  not 
certified  to  the  Tier  0  standards  of 
§  86.094-9(a)(l)(i),  (ii).  or  §  86.094- 
8(a)(l)(i).  By  separate  request,  including 
appropriate  supporting  test  data,  the 
manufacturer  may  request  that  the 
Administrator  also  waive  the 
requirement  to  measure  particulate 
emissions  when  conducting  Selective 
Enforcement  Audit  testing  of  Ottocycle 
vehicles. 

(2)  Certification  engines,  (i)  The 
manufacturer  shall  submit  emission 
data  on  such  engines  tested  in 
accordance  with  applicable  emission 
test  procedures  of  this  subpart  and  in 
such  numbers  as  specified.  These  data 
shall  include  zero-hour  data,  if 
generated,  and  emission  data  generated 
for  certification  as  required  under 
§  86.094-26(c)(4).  In  lieu  of  providing 
emission  data  on  idle  CO  emissions  or 
particulate  emissions  fi'om  methanol- 
fueled  diesel-cycle  certification  engines, 
or  on  CO  emissions  from  petroleum- 
fueled  or  methanol-fueled  diesel 
certification  engines  the  Administrator 
may,  on  request  of  the  manufacturer, 
allow  the  manufacturer  to  demonstrate 
(on  the  basis  of  previous  emission  tests, 
development  tests,  or  other  information) 
that  the  engine  will  conform  with  the 
applicable  emission  standards  of 
§86.094-11. 

(ii)  For  heavy-duty  diesel  engines,  a 
manufacturer  may  submit  hot-start  data 
only,  in  accordance  with  subpart  N  of 
this  part,  when  making  application  for 
certification.  However,  for  conformity 
Selective  Enforcement  Audit  and  recall 
testing  by  the  Agency,  both  the  cold- 
start  and  hot-start  test  data,  as  specified 


in  subpart  N  of  this  part,  will  be 
included  in  the  official  results. 

(d)  The  manufacturer  shall  submit  a 
statement  that  the  vehicles  (or  engines) 
for  which  certification  is  requested 
conform  to  the  requirements  in 

§  86.084-5(b).  and  that  the  descriptions 
of  tests  performed  to  ascertain 
compliance  with  the  general  standards 
in  §  86.084-5(b),  and  that  the  data 
derived  firom  such  tests  are  available  to 
the  Administrator  upon  request. 

(e) (1)  The  manufactrirei  wall  submit 
a  statement  that  the  test  vehicles  (or  test 
engines)  for  which  data  are  submitted  to 
demonstrate  compliance  with  the 
applicable  standards  (or  family  emission 
limits,  as  appropriate)  of  this  subpart  are 
in  all  material  respects  as  describe  in 
the  manufacturer's  application  for 
certification,  that  they  have  been  tested 
in  accordance  with  the  applicable  test 
procedures  utilizing  the  fuels  and 
equipment  described  in  the  application 
for  certification,  and  that  on  the  basis  of 
such  tests  the  vehicles  (or  engines) 
conform  to  the  requirements  of  this  part. 
If  such  statements  cannot  be  made  with 
respect  to  any  vehicle  (or  engine)  tested, 
the  vehicle  (or  engine)  shall  m 
identified,  and  all  pertinent  dat^ 
relating  thereto  shall  be  supplied  to  the 
Administrator.  If,  on  the  basis  of  the 
data  supplied  and  any  additional  data  as 
required  by  the  Administrator,  the 
Administrator  determines  that  the  test 
vehicles  (or  test  engine)  was  not  as 
described  in  the  application  for 
certification  or  was  not  te^ed  in 
accordance  with  the  applicable  test 
procedures  utilizing  the  fuels  and 
equipment  as  described  in  the 
application  for  certification,  the 
Administrator  may  make  the 
determination  that  the  vehicle  (or 
engine)  does  not  meet  the  applicable 
standanls  (or  family  emission  limits,  as 
appropriate).  The  provisions  of 

§  86.094-30(b)  shall  then  be  followed. 

(2)  For  evaporative  emission 
durability,  or  light-duty  truck  or  heavy- 
duty  engine  exhaust  emission 
durability,  the  manufacturer  shall 
submit  a  statement  of  compliance  with 
paragraph  (b)(l)(ii).  (b)(2),  or  (b)(3)  of 
this  section,  as  applicable. 

(f)  Additionally,  manufacturers 
participating  in  the  particulate 
averaging  program  for  diesel  light-duty 
vehicles  and  diesel  light-duty  trucks 
shall  submit: 

(1)  In  the  application  for  certification, 
a  statement  that  the  vehicles  for  which 
certification  is  requested  will  not.  to  the 
best  of  the  manufacturer’s  belief,  when 
included  in  the  manufacturer’s 
production-weighted  average  emission 
level,  cause  the  applicable  particulate 
standard(s)  to  be  exceeded;  and 


(2)  No  longer  than  90  days  after  the 
end  of  a  given  model  year  of  production 
of  enmne  families  included  in  one  of  the 
diesel  particulate  averaging  programs, 
the  number  of  vehicles  produced  in 
each  engine  family  at  each  certified 
particulate  FEL,  along  with  the  resulting 
production-weighted  average  particulate 
emission  level. 

(g)  Additionally,  manufactiuors 
participating  in  the  NO.  averaging 
program  for  light-duty  trucks  shall 
submit: 

(1)  In  the  application  for  certification, 
a  statement  that  the  vehicles  for  which 
certification  is  required  will  not,  to  the 
best  of  the  manufacturer’s  belief,  when 
included  in  the  manufacturer’s 
production-weighted  average  emission 
level,  cause  the  applicable  NO. 
standard(s)  to  be  exceeded;  and 

(2)  No  longer  than  90  days  after  the 
end  of  a  given  model  year  of  production 
of  engine  families  included  in  the  NO. 
averaging  program,  the  number  of 
vehicles  produced  in  each  engine  family 
at  each  certified  NO.  emission  level. 

(h)  Additionally,  manufacturers 
participating  in  any  of  the  NO.  and/or 
particulate  averaging,  trading,  or 
banking  programs  for  heavy-duty 
engines  shall  submit  for  each 
participating  family  the  items  listed  in 
paragraphs  (h)(1)  through  (3)  of  this 
section. 

(1)  Application  for  certification,  (i) 

'The  application  for  certification  will 
include  a  statement  that  the  engines  for 
which  certification  is  requested  will  not, 
to  the  best  of  the  manufacturer’s  belief, 
when  included  in  any  of  the  averaging, 
trading,  or  banking  programs  cause  the 
applicable  NO.  or  particulate 
standard(s)  to  be  exceeded. 

(ii)  The  application  for  certification 
will  also  include  the  type  (NO.  or 
particulate)  and  the  projected  number  of 
credits  generated/ne^ed  for  this  family, 
the  applicable  averaging  set,  the 
projected  U.S.  (49-state)  production 
volumes,  by  quarter,  NCPs  in  use  on  a 
similar  family  and  tbe  values  required 
to  calculate  credits  as  given  in  §  86.094- 
15.  Manufacturers  shall  also  submit  how 
and  where  credit  surpluses  are  to  be 
dispersed  and  how  and  through  what 
means  credit  deficits  are  to  be  met,  as 
explained  in  §  86.094-15.  The 
application  must  project  that  each 
engine  family  will  be  in  compliance 
with  the  applicable  NO.  and/or 
particulate  emission  standards  based  on 
the  engine  mass  emissions,  and  credits 
from  averaging,  trading  and  banking. 

(2)  [Reserved] 

(3)  End-of-year  report.  The 
manufacturer  shall  submit  end-of-year 
reports  for  each  engine  family 
participating  in  any  of  the  averaging. 
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trading,  or  banking  proems,  as 
described  in  paragraphs  (h)(3)  (i) 
through  (iv)  of  this  section. 

(i)  *rhese  reports  shall  be  submitted 
within  90  days  of  the  end  of  the  model 
year  to:  Director,  Manufacturers 
Operations  Division  (EN-340F),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 

(ii)  These  reports  shall  indicate  the 
engine  family,  the  averaging  set,  the 
actual  U.S.  (49-state)  pr^uction  . 
volume,  the  values  required  to  calculate 
credits  as  given  in  §  86.094-15,  the 
resulting  type  (NOx  or  particulate)  and 
number  of  credits  generated/required, 
and  the  NCPs  in  use  on  a  similar  NCP 
family.  Manufacturers  shall  also  submit 
how  and  where  credit  surpluses  were 
dispersed  (or  are  to  be  banked)  and  how 
and  through  what  means  credit  deficits 
were  met.  Copies  of  contracts  related  to 
credit  trading  must  also  be  included  or 
supplied  by  the  broker  if  applicable. 

’The  report  shall  also  include  a 
calculation  of  credit  balances  to  show 
that  net  mass  emissions  balances  are 
within  those  allowed  by  the  emission 
standards  (equal  to  or  greater  than  a  zero 
credit  balance).  Tbe  cn^it  discount 
factor  described  in  §  86.094-15  must  be 
included  as  required. 

(iii)  The  49-state  production  counts 
for  end-of-year  reports  shall  be  based  on 
the  location  of  the  first  point  of  retail 
sale  (e.g.,  customer,  dealer,  secondary 
manufacturer)  by  the  manufacturer. 

(iv)  Errors  discovered  by  EPA  or  the 
manufacturer  in  the  end-of-year  report, 
including  errors  in  credit  calculation, 
may  be  corrected  up  to  90  days 
subsequent  to  submission  of  the  end-of- 
year  report.  Errors  discovered  by  EPA 
after  90  days  shall  be  corrected,  if  credits 
are  reduced.  Errors  in  the 
manufacturer’s  favor  will  not  be 
corrected  if  discovered  after  the  90  day 
correction  {}eriod  allowed. 

(i)  Failure  by  a  manufacturer 
participating  in  the  averaging,  trading, 
or  banking  programs  to  submit  any 
quarterly  or  end-of-year  report  (as 
applicable)  in  the  specified  time  for  all 
vehicles  and  engines  that  are  part  of  an 
averaging  set  is  a  violation  of  section 
203(a)(1)  of  the  Clean  Air  Act  (42  U.S.C 
7522(a)(1))  for  each  such  vehide  and 
engina 

(j)  Failure  by  a  manufacturer 
generating  credits  for  deposit  only-tn 
either  the  HDE  NO.  or  particulate 
banking  programs  to  submit  their  end- 
of-year  repmts  in  the  applicable 
spedfied  time  period  (i.a,  90  days  after 
the  end  of  the  model  year)  shall  result 
in  the  credits  not  being  available  for  use 
until  such  reports  are  received  and 
reviewed  by  EPA.  Use  of  projected 


credits  pending  EPA  review  will  not  be 
permitted  in  these  circumstances. 

(k)  Engine  families  certified  using 
NCPs  are  not  required  to  meet  the 
requirements  outlined  in  paragraphs  (f) 
through  (j)  of  this  section. 

(l)  Additionally,  manufacturers 
certifying  vehicles  shall  submit  for  each 
model  year  1994  through  1997  light- 
duty  vehicle  and  light  light-duty  truck 
engine  family  and  each  model  year  1996 
through  1998  heavy  light-duty  truck 
engine  family  the  information  listed  in 
paragraphs  (1)  (1)  and  (2)  of  this  section. 

(1)  Application  for  certification.  In  the 
application  for  certification,  the 
manufacturer  shall  submit  the  projected 
sales  volume  of  engine  families 
certiMng  to  the  respective  standards, 
and  the  in-use  standards  that  each 
engine  family  will  meet.  Voliune 
projected  to  be  produced  for  U.S.  sale 
may  be  used  in  lieu  of  projected  U.S. 
sales. 

(2)  End-of-year  reports  for  each  engine 
family,  (i)  These  end-of-year  reports 
shall  be  submitted  within  90  days  of  the 
end  of  the  model  year  to:  Director, 
Manufacturers  Operations  Division 
(EN-340F),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

(ii)  These  reports  shall  indicate  the 
model  year,  engine  family,  and  the 
actual  U.S.  sales  volume.  The 
manufacturer  may  petition  the 
Administrator  to  allow  volume 
produced  for  U.S..  sale  to  be  used  in 
lieu  of  U.S.  sales.  Such  petition  shall  be 
submitted  within  30  days  of  the  end  of 
the  model  year  to  the  Manufacturers 
Operations  Division.  For  the  petition  to 
be  granted,  the  manufacturer  must 
establish  to  the  satisfaction  of  the 
Administrator  that  production  volume 
is  functionally  equivalent  to  sales 
volume. 

(iii)  The  U.S.  sales  volume  for  end-of- 
year  reports  shall  be  based  oo  the 
location  of  the  point  of  sale  to  a  dealer, 
distributor,  fleet  operator,  broker,  or  any 
other  entity  which  comprises  the  point 
of  first  sale. 

(iv)  Failure  by  a  manufacturer  to 
submit  the  end-of-year  report  within  the 
specified  time  may  result  in 
certificate(s)  for  the  engine  family(ies) 
certified  to  Tier  0  certification  standaitls 
being  voided  ab  initio  plus  any 
applicable  civil  penalties  for  ^lure  to 
submit  the  required  information  to  the 
Agenmr. 

(v)  'niese  reports  shall  include  the 
information  required  under  §  86.094- 
7(h)(1).  The  information  diall  be 
organized  in  such  a  way  as  to  allow  the 
Administrator  to  determine  compliance 
with  the  Tier  1  standards 
implementation  schedules  of  §$  86.094- 


8  and  86.094-9,  and  the  Tier  1  and  Tier 
Ir  implementation  schedules  of 
§§  86.708-94  and  86.708-94. 

(Approved  by  the  Office  of  Management  and 
Bud^  rmder  control  number  2060-0104) 

9.  Section  86.094-24  is  revised  to  read 
as  follows: 

S86.094-24  Teat  vehiciM  and  engines. 

(a)  General.  Paragraph  (a)  of  this 
section  applies  to  &e  grouping  of 
vehicles  or  engines  into  families. 

(1)  The  vehicles  or  engines  covered  by 
an  application  for  certification  will  be 
divided  into  groupings  of  engines  which 
are  expected  to  have  similar  emission 
characteristics  throughout  their  useful 
life.  Each  group  of  migines  %vith  similar 
emission  char^eristics  shall  be  defined 
as  a  separate  engine  family. 

(2)  To  be  clas^  in  the  same  engine 
family,  engines  must  be  identical  in  all 
the  respects  listed  in  paragraphs  (a)(2) 

(i)  through  (x)  of  this  section. 

(i)  The  cylinder  bore  center-to-center 
dimensions. 

(ii) -{iii)  [Reserved! 

(iv)  The  cylinder  block  configuration 
(air-cooled  or  water-cooled:  L-6, 90 
deg.,  V-8,  etc.). 

(v)  The  location  of  the  intake  and 
exhaust  valves  (or  Jforts). 

(vi)  The  method  of  air  aspiration. 

(vii)  The  combustimi  cycle. 

(viii)  Catalytic  converter 

characteristics. 

(ix)  Thermal  reactor  characteristics. 

(x)  Type  of  air  inlet  cooler  (e.g., 
intercoolers  and  after-coolers)  for  diesel 
heavy-duty  engines. 

(3) (i)  &igines  identical  in  all  the 
resp^s  listed  in  paragraph  (a)(2)  of  this 
section  may  be  further  divided  into 
difierent  engine  families  if  the 
Administrator  determines  that  they  may 
be  expected  to  have  different  emission 
characteristics.  This  determination  will 
be  based  upon  a  consideration  of  the 
features  of  each  engine  listed  in 
paragraphs  (aK3)(i)  (A)  through  (G)  of 
this  section. 

(A)  The  bore  and  stroke. 

(B)  The  surface-to-volume  ratio  of  the 
nominally  dimensioned  cylinder  at  the 
top  dead  center  positions. 

(C)  1110  intake  manifold  induction 
port  sizes  and  configuration. 

(D)  The  exhaust  manifold  port  size 
and  configuration. 

(E)  The  intake  and  exhaust  valve 
sizes. 

(F)  The  foel  system. 

(G)  Hie  camshaft  timing  and  ignition 
or  injection  timing  tdiaracteristics. 

(ii)  Light-duty  trucks  and  heavy-duty 
engines  product  in  different  model 
years  and  distinguishable  in  the  respects 
listed  in  paragraph  (aK2)  of  this  section 
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shall  be  treated  as  belonging  to  a  single 
engine  iaomily  if  the  Adminikrator 
requires  it.  after  determining  that  the 
engines  may  be  expected  to  nave  similar 
emission  deterioration  characteristics. 

(4)  Where  engines  are  of  a  type  which 
caimot  be  divided  into  engine  families 
based  upon  the  criteria  listed  in 
paragraphs  (a)  (2)  and  (3)  of  this  section, 
the  Administrator  will  ekablish  families 
for  those  engines  based  upon  those 
features  most  related  to  their  emission 
characteristics.  Engines  that  are  eligible 
to  be  included  in  tiie  same  engine 
family  based  an  the  criteria  in 
paragraphs  (aM2)  mid  (aKaMi)  of  this 
section  may  be  further  divided  into 
different  engine  families  if  the 
manufacture  determines  that  they  may 
be  expected  to  have  different  emission 
cheacteristics.  This  detemination  will 
be  based  upon  a  consideration  of  the 
features  of  each  engine  listed  in 
paragraphs  (aK4)  (i)  through  (iii)  of  this 
section. 

(i)  The  dimension  frmn  the  center  line 
of  the  crankshaft  to  the  centm  line'of  the 
camshaft 

(ii)  The  dimensicm  from  the  center 
line  of  the  crankshaft  to  the  top  of  the 
cylinder  block  head  face. 

(iii)  The  size  of  the  intake  and  exhaust 
valves  ((»  ports). 

(5)  The  gasoltoe-fueled  and  methanol- 
fueled  light-duty  vehicles  and  light-duty 
trucks  covered  by  an  application  for 
certification  will  be  divided  into 
groupings  which  are  eiqiecfed  to  have 
similar  evaporative  emission 
characteristics  throughout  their  useful 
Ufe.  Each  group  of  vehicles  vrith  similar 
evaporative  emission  characteristics 
shall  be  defined  as  a  separate 
evaporative  emission  family. 

(6)  For  gasoline-fueled  or  methanol- 
fueled  light-duty  vehicles  and  light-duty 
trucks  to  be  classed  in  the  same 
evaporative  emission  family,  vehicles 
must  be  similar  with  respect  to  the 
items  listed  in  paragraphs  (a)(6)  (i) 
throwh  (iii)  of  this  section. 

(i)  Type  of  vapor  storage  device  (e.g., 
canister,  air  cleaner,  crai^case). 

(ii)  Basic  canister  design. 

(iii)  Fuel  system. 

(7)  Where  vehicles  are  of  a  type  which 
cannot  be  divided  into  evaporative 
emission  families  based  on  the  critnia 
listed  in  paragraph  (a)(2)  of  this  Mction, 
the  Administrator  vrill  e^ablish  ftiinilies 
for  those  vehicles  based  upon  the 
features  most  related  to  tlmir 
evaporative  emission  characteristics. 

(8Ki)  If  the  manufacturer  efocts  to 
participate  in  the  Production  AX4A 
Durabiinty  Program,  the  engine  families 
covered  ^  an  aimlication  for 
certificaticm  shall  be  grouped  based 
upon  similar  engine  design  md 


emission  control  system  characteristics. 
Each  of  these  groups  diall  constitute  a 
separate  engine  family  poup. 

(ii)  To  be  classed  in  the  same  engine 
family  group,  engine  families  must 
contain  engines  identical  in  all  of  the 
respects  listed  in  paragra;drs  (aKSKii) 

(A)  through  (D)  of  this  sectitm. 

(A)  The  combustion  cycle. 

(B)  The  cylinder  block  configuratidn 
(air-cooled  or  water-cooled:  L^,  V-6, 
rotary,  etc.). 

(C)  Displacement  (engines  of  different 
displacement  within  50  cubic  indtes  or 
15  percent  oi  the  largest  displacement 
and  contained  within  a 
multidisplaceroent  engine  family  will  be 
included  in  the  same  engine  family 
group). 

(D)  Catalytic  converter  usage  and 
basic  type  (noocatalyst,  oxidation 
catalyst  only,  three-way  catalyst 
equipped). 

(9)  ^gine  frimilies  idmitical  in  all 
respects  listed  in  paragraph  (aKS)  of  this 
section  may  be  further  divided  into 
different  engine  family  groups  if  the 
Administrator  determines  that  they  are 
expected  to  have  significantly  different 
exhaust  emission  control  system 
deterioration  characteristics. 

(10)  A  manufacturer  may  request  the 
Administrator  to  include  in  an  engine 
family  group  mimne  families  in  addition 
to  those  grouped  under  the  (mrvisions  of 
paragraph  (8)(8)  of  this  section.  This 
request  must  be  accompanied  by 
information  the  manufacturer  believes 
supports  the  inclusion  of  these 
additional  engine  families. 

(11)  A  manufacturer  may  combine 
into  a  single  engine  family  group  those 
light-duty  vehicle  and  light-duty  truck 
engine  familiea  which  otherwise  meet 
the  requirements  of  paragraphs  (a)  (8) 
through  (10)  of  this  section. 

(12)  Those  vehicles  covered  by  an 
application  for  certification  which  are 
equipped  with  gasoline-fueled  or 
methanol-fueled  heavy-duty  engines 
will  be  divided  into  groupings  of 
vehicles  on  the  basis  of  physical 
fsatures  which  are  expected  to  affect 
evaporative  mnissicms.  Each  group  of 
vehieles  with  similar  features  shall  be 
defined  as  a  separate  evaporative 
emission  family. 

(13)  Fch*  gasoline-fueled  c»r  methanol- 
fueled  heavy-duty  vehicles  to  be 
classified  in  the  same  evaporative 
emission  family,  vehicles  must  be 
identical  with  respecit  to: 

(i)  Method  of  fuel/air  metering  (i.e., 
carburetion  versus  fuel  iniection);  and 

(ii)  Carburetcn^bowl  fuel  volume, 
within  a  10  cc  range. 

(14)  For  v^icles  ecpiipped  with 
gasoline-fueled  or  mc^anoK-fueled 
heavy-duty  engines  to  be  ciassified  in 


/  Rules  and  Regulations 


the  same  evaporative  emission  control 
system,  vdiidet  must  be  identical  with 
respect  to  the  items  listed  in  p>aragraphs 
(a)(14)  (i)  through  (ix)  of  this  sechon. ' 

(i)  Mehod  of  vapor  storage. 

(ii)  Method  of  cxuburetor  sealing. 

(iii)  Method  of  air  cleaner  sealing. 

(iv)  Vapor  stcrrage  woriung  capacity, 
within  a  20g  range. 

(v)  Nutodot  of  stora^  devices. 

(vi)  Method  of  purging  stored  vapcm. 

(vii)  Method  of  venting  the  caiburetcHr 
during  both  engine  off  and  engine 
operation. 

(viii)  Lkpild  fu^  hose  material. 

(ix)  Vapm  strange  material. 

(15)  where  vehicles  ecpiipped  with 
gasolhoe-fueled  or  methanol-fueled 
heavy-duty  enginea  are  t]rpe8  which 
cannot  be  divided  into  evapcuative 
emisaian  family-craitrol  system 
combinaticms  based  on  thie  criteria  listed 
above,  the  Administrator  will  establish 
evaporative  emission  family-control 
system  combinations  for  those  vehicles 
biased  on  features  most  related  to  their 
evapraative  emissicm  characteristics. 

(b)  Emission  cfoto— (1)  Light-duty 
vehicles  and  light-duty  trucks. 

Paragraph  (bMl)  of  this  section  applies 
to  li^t-duty  v^cde  and  light-duty 
truck  emissicm  data  v^IcIm. 

(i)  Vehicles  will  be  chosen  to  be 
operated  and  tested  for  emission  data 
based  upcm  engine  family  groupings. 
Within  each  e^ne  family,  cme  test 
vehicle  will  be  selected  based  on  the 
criterion  that  the  Administrator  shall 
select  the  vehicle  with  the  heaviest 
ecpiivalent  test  weight  (including 
oj^ons)  within  the  family.  If  more  than 
one  vehicle  meets  this  crotraicm,  then 
within  that  v^cde  grouping  the 
Administrator  shall  select,  in  the  order 
listed,  the  highest  road-load  power, 
largest  displacement,  the  transmissicm 
with  the  highest  numerical  final  gear 
ratio  (including  overdrive),  the  highest 
numerical  axle  ratio  offered  in  that 
engine  family,  and  the  maximum  fuel 
flow  calibration 

(ii)  The  Achninistrator  shall  select  one 
additional  test  v^icde  from  within  each 
engine  family.  The  additional  vehicle 
selected  shall  be  the  vehicle  expected  to 
exhibit  the  highest  emissions  of  those 
v^icles  remaining  in  the  engine  family. 
If  all  vehicles  within  the  engine  family 
are  similar  the  Administrator  may  waive 
the  recpiirements  of  this  para^ph. 

(iii)  Within  an  engine  family  and 
ediaust  emission  control  system,  the 
manufecturer  may  alter  any  emission 
data  vehicle  (or  other  vehides  such  as 
current  or  previous  model  year  emission 
data  vehicles,  fuel  economy  data 
vehides,  and  development  vehicles 
providecl  they  meet  emission  data 
vehidee*  protocol)  to  represent  more 
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than  one  selection  under  paragraph 
(b)(1)  (i).  (ii),  (iv),  or  (vii)  of  this  section. 

(iv)  If  the  vehicles  selected  in 
apco^ance  with  paragraphs  (b)(1)  (i) 
and  (ii)  of  this  section  do  not  represent 
each  engine-^stem  combination,  then 
one  vehicle  of  each  engine-system 
combination  not  represented  will  be 
selected  by  the  Administrator.  Tlie 
vehicle  selected  shall  be  the  vehicle 
expected  to  exhibit  the  highest 
emissions  of  those  vehicles  remaining  in 
the  ermine  family. 

(v)  rar  high-altitude  exhaust  emission 
compliance  for  each  engine  family,  the 
manufacturer  shall  follow  one  of  the 
procedures  described  in  paragraphs 
(b)(l)(v)  (A)  and  (B)  of  this  section. 

(A)  The  manufecturer  will  select  for 
testing  under  high-altitude  conditions 
the  vehicle  expected  to  exhibit  the 
highest  emissions  firom  the  nonexempt 
vehicles  selected  in  accordance  with 
paragraphs  (b)(1)  (ii),  (iii),  and  (iv)  of 
this  section;  or 

(B)  In  lieu  of  testing  vehicles 
according  to  paragraph  (b)(l)(v)(A)  of 
this  section,  a  manufacturer  may 
provide  a  statement  in  its  application 
for  certification,  based  on  the 
manufacturer's  engineering  evaluation 
of  such  high  altitude  emission  testing  as 
the  manufacturer  deems  appropriate, 

(1)  That  all  light-duty  vehicles  not 
exempt  under  §  86.094^h)  comply 
with  the  emission  standaMs  at  high 
altitude;  and 

{2)  That  light-duty  trucks  sold  for 
principal  use  at  designated  hi^-altitude 
locations  comply  wi^  the  hi^-altitude 
emission  requirements  and  that  all  light- 
duty  trucks  sold  at  low  altitude,  whi^ 
are  not  exempt  under  §  86.094-9(h),  are 
capable  of  being  modified  to  meet  high- 
altitude  standa^. 

(vi)  If  90  percent  or  more  of  the  engine 
family  sales  will  be  in  California,  a 
manufacturer  may  substitute  emission 
data  vehicles  selected  by  the  California 
Air  Resources  Board  criteria  for  the 
selections  specified  in  paragraphs  (b)(1) 
(i),  (ii),  and  (iv)  of  this  section. 

(vii)  Vehicles  will  be  chosen  to  be 
operated  and  tested  for  evaporative 
emission  data  based  upon  evaporative 
emission  family  groupings  as  defined  in 
paragraphs  (a)  (12)  through  (15)  of  this 
section. 

(A)  Vehicles  of  each  evaporative 
emission  family  will  be  divided  into 
evaporative  emission  control  systems. 

(B)  The  Administrator  will  select  the 
vehicle  expected  to  exhibit  the  highest 
evaporative  emissions  from  within  each 
evaporative  family  to  be  certified.  This 
vehicle  is  selected  frnm  among  the 
vehicles  represented  by  the  ediaust 
emission  data  selections  for  the  engine 
family,  unless  evaporative  testing  has 


already  been  completed  for  the  vehicle 
expected  to  exhibit  the  highest 
evaporative  emissions  for  the 
evaporative  family  as  part  of  another 
engine  family’s  testing. 

(C)  If  the  vehicles  selected  in 
accordance  with  paragraph  (b)(l)(vii)(B) 
of  this  section  do  not  represent  each 
evaporative  emission  control  system 
then  the  Administrator  will  select  the 
highest  expected  evaporative  emission 
vehicle  from  within  the  unrepresented 
evaporative  system. 

(viii)  For  high-altitude  evaporative 
emission  compliance  for  each 
evaporative  emission  family,  the 
manufacturer  shall  follow  one  of  the 
procedures  described  in  paragraphs 
(b)(l)(viii)  (A)  and  (B)  of  this  section. 

(A)  The  manufacturer  will  select  for 
testing  under  high-altitude  conditions 
the  one  nonexempt  vehicle  previously 
selected  under  paragraph  (b)(l)(vii)  (B) 
or  (C)  of  this  section  which  is  expected 
to  have  the  highest  level  of  evaporative 
emissions  when  operated  at  hi^ 
altitude;  or 

(B)  In  lieu  of  testing  vehicles 
according  to  paragraph  (b)(l)(viii)(A)  of 
this  section,  a  manufocturer  may 
provide  a  statement  in  its  application 
for  certification,  based  on  the 
manufacturer’s  engineering  evaluation 
of  such  hi^-altitude  emission  testing  as 
the  manufacturer  deems  appropriate, 

(1)  That  all  light-duty  vehicles  not 
exempt  under  §  86.094-8(h)  comply 
with  the  emission  standa^  at  high 
altitude;  and 

(2)  That  light-duty  trucks  sold  for 
principal  use  at  designated  high-altitude 
locations  comply  with  the  hig^-altitude 
emission  requirements  and  that  all  light- 
duty  trucks  sold  at  low-altitude,  whi^ 
are  not  exempt  under  §  86.094-9(h),  are 
capable  of  being  modified  to  meet  high- 
altitude  standees. 

(ix)  Vehicles  selected  for  high  altitude 
exhaust  emission  testing  under 
paragraph  (b)(l)(v)(A)  of  this  section 
may  be  used  to  satisfy  the  evaporative 
emission  testing  requirements  of 
paragraph  (b)(1)  (viii)  (A)  of  this  section. 

(x)  Light-duty  trucks  only.  (A)  The 
manufacturer  may  reconfigure  any  pf 
the  low-altitude  emission  data  vehicles 
to  represent  the  vehicle  configuration 
retired  to  be  tested  at  high  altitude. 

(B)  The  manufactxuer  is  not  required 
to  test  the  reconfigured  vehicle  at  low 
altitude. 

(xi)  For  cold  temperatiue  CO  exhaust 
emission  compliance  for  each  engine 
family,  the  Administrator  will  select  for 
testing  the  vehicle  expected  to  emit  the 
highest  emissions  from  the  vehicles 
selected  in  accordance  with  paragraphs 
(b)(1)  (i),  (ii),  (iii),  and  (iv)  of  this 
section.  vehicle  shall  be  tested  by 


the  manufacture  in  accordance  with  the 
test  procedures  in  subpart  C  of  this  part 
or  with  alternative  procedures  requested 
by  the  manufacturer  and  approved  in 
advance  by  the  Administrator. 

(2)  Otto-cycle  heavy-duty  emission 
data  enffnes.  Paragraph  (b)(2)  of  this 
section  applies  to  Otto-cycle  heavy-duty 
engines. 

(i)-(ii)  (Reserved] 

(iii)  The  Administrator  shall  select  a 
maximiim  of  two  engines  within  each 
en^e  family  based  upon  features 
indicating  that  they  may  have  the 
highest  emission  levels  of  the  engines  in 
the  engine  family  in  accordance  with 
the  criteria  described  in  paragraphs 
(b)(2)(iii)  (A)  and  (B)  of  this  section. 

(A)  The  Administrator  shall  select  one 
emission  data  engine  first  based  on  the 
largest  displacement  within  the  engine 
family.  Then  firom  those  within  the 
largest  displacement  the  Administrator 
shall  select,  in  the  order  listed,  highest 
fuel  flow  at  the  speed  of  maximum  rated 
torque,  the  engine  with  the  most 
advanced  spark  timing,  no  EGR  or 
lowest  EGR  flow,  and  no  air  pump  or 
lowest  actual  flow  air  pump. 

(B)  The  Administrator  shall  select  one 
additional  engine,  firom  within  each 
engine  family.  The  engine  selected  shall 
be  the  engine  expected  to  exhibit  the 
highest  emissions  of  those  engines 
remaining  in  the  engine  family.  If  all 
engines  ^thin  the  engine  family  are 
similar  the  Administrator  may  waive  the 
requirements  of  this  paragraph. 

(iv)  If  the  engines  selected  in 
accoi^ance  vrith  paragraphs  (b)(2)  (ii) 
and  (iii)  of  this  section  do  not  represent 
each  engine  displacement-exhaust 
emission  control  system  combination, 
then  one  engine  of  each  engine 
displacement-exhaust  emission  control 
system  combination  not  represented 
wall  be  selected  by  the  Administrator. 

(v)  Within  an  engine  family/ 
displacement/control  system 
combination,  the  manufacturer  may 
alter  any  emission  data  engine  (or  other 
engine  including  current  or  previous 
m^el  year  emission  data  engines  and 
development  engines  provided  they 
meet  the  emission  data  engines* 
protocol)  to  represent  more  than  one 
selection  under  paragraph  (b)(2)(iii)  of 
this  section. 

(3)  Diesel  heavy-duty  emission  data 
engines.  Paragraph  (b)(3)  of  this  section 
applies  to  diesel  heavy-duty  emission 
data  vehicles. 

(i)  Engines  will  be  chosen  to  be  run 
for  emission  data  based  upon  engine 
family  groupings.  Within  each  engine 
family,  the  requirements  of  paragraphs 
(b)(3)  (i)  through  (iv)  of  this  section 
must  1m  met 
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(ii)  Engines  of  each  engine  family  will 
be  divided  into  groups  based  upon  their 
exhaust  emission  control  systems.  One 
engine  of  each  engine  system 
combination  shall  be  run  for  smoke 
emission  data  (diesel  engines  only)  and 
gaseous  emission  data.  Either  the 
complete  gaseous  emission  test  or  the 
complete  smoke  test  may  be  conducted 
first.  Within  each  combination,  the 
engine  that  features  the  highest  fuel  feed 
per  stroke,  primarily  at  the  speed  of 
meiximiun  rated  torque  and  secondarily 
at  rated  speed,  will  usually  be  selected. 
If  there  are  military  engines  with  higher 
fuel  rates  than  other  engines  in  the  same 
engine  system  combinations,  then  one 
military  engine  shall  also  be  selected. 
The  engine  with  the  highest  fuel  feed 
per  stroke  will  usually  be  selected. 

(iii)  The  Administrator  may  select  a 
maximum  of  one  additional  engine 
within  each  engine-system  combination 
based  upon  features  indicating  that  it 
may  have  the  highest  emission  levels  of 
the  engines  of  that  combination.  In 
selecting  this  engine,  the  Administrator 
will  consider  such  features  as  the 
injection  system,  fuel  system, 
compression  ratio,  rated  speed,  rated 
horsepower,  peak  torque  speed,  and 
peak  torque. 

(iv)  Within  an  engine  family  control 
system  combination,  the  manufacturer 
may  alter  any  emission  data  engine  (or 
other  engine  including  current  or 
previous  model  year  emission  data 
engines  and  development  engines 
provided  they  meet  the  emission  data 
engines’  protocol)  to  represent  more 
than  one  selection  under  paragraphs 

(b)(3)  (ii)  and  (iii)  of  this  section. 

(c)  Durability  data— (1)  Ught-duty 
vehicle  durability  data  vehicles. 
Paragraph  (c)(1)  of  this  section  applies 
to  li^t'duty  vehicle  diu-ability  data 
vehicles. 

(i)  A  durability  data  vehicle  will  be 
selected  by  the  Administrator  to 
represent  each  engine-system 
combination.  The  vehicle  selected  shall 
be  of  the  engine  displacement  with  the 
largest  projected  sales  volume  of 
vehicles  with  that  control-system 
combination  in  that  engine  family  and 
will  be  designated  by  the  Administrator 
as  to  transmission  type,  fuel  system, 
inertia  weight  class,  and  test  weight. 

(ii)  A  manufacturer  may  elect  to 
operate  and  test  additional  vehicles  to 
represent  any  engine-system 
combination.  The  additional  vehicles 
must  be  of  the  same  engine 
displacement,  transmission  type,  fuel 
system  and  inertia  weight  class  as  the 
vehicle  selected  for  that  engine-system 
combination  in  accordance  with  the 
provisions  of  paragraph  (c)(l)(i)  of  this 
section.  Notice  of  an  intent  to  operate 


and  test  additional  vehicles  shall  be 
given  to  the  Administrator  no  later  than 
30  days  following  notification  of  the  test 
fleet  selection. 

(2)  Ught-duty  trucks.  Paragraph  (c)(2) 
of  this  section  applies  to  vehicles, 
engines,  subsystems,  or  components 
used  to  establish  exhaust  emission 
deterioration  factors  for  light^uty 
trucks. 

(i)  The  manufacturer  shall  select  the 
vehicles,  engines,  subsystems,  or 
components  to  be  used  to  determine 
exhaust  emission  deterioration  factors 
for  each  engine-family  control  system 
combination.  Whether  vehicles,  engines, 
subsystems,  or  components  are  used, 
they  shall  be  selected  so  that  their 
emissions  deterioration  characteristics 
may  be  expected  to  represent  those  of 
in-use  vehicles,  based  on  good 
engineering  judgment. 

(ii)  [Reserved] 

(3)  Heavy-duty  engines.  Paragraph 
(c)(3)  of  this  section  applies  to  engines, 
subsystems,  or  components  used  to 
establish  exhaust  emission  deterioration 
factors  for  heavy-duty  engines. 

(1)  The  manufacturer  shall  select  the 
engines,  subsystems,  or  components  to 
be  used  to  determine  exhaust  emission 
deterioration  factors  for  each  engine- 
family  control  system  combination. 
Whether  engines,  subsystems,  or 
components  are  used,  they  shall  be 
selected  so  that  their  emissions 
deterioration  characteristics  may  be 
expected  to  represent  those  of  in-use 
engines,  based  on  good'engineering 
judgment. 

(ii)  [Reserved] 

(d)  For  purposes  of  testing  under 
§  86.094-26(a)(g)  or  (b)(ll).  the 
Administrator  may  require  additional 
emission  data  vehicles  (or  emi^ion  data 
engines)  and  durability  data  vehicles 
(light-duty  vehicles  only)  identical  in  all 
material  respects  to  vehicles  (or  engines) 
selected  in  accordance  with  paragraphs 
(b)  and  (c)  of  this  section,  provided  that 
the  number  of  vehicles  (or  engines) 
selected  shall  not  increase  the  size  of 
either  the  emission  data  fleet  or  the 
durability  data  fleet  by  more  than  20 
percent  or  one  vehicle  (or  engine), 
whichever  is  greater. 

(e) (1)  [Reserved] 

(2)  Any  manufacturer  may  request  to 
certify  engine  families  with  combined 
total  sales  of  fewer  than  10,000  light- 
duty  vehicles,  light-duty  trucks,  heavy- 
duty  vehicles,  and  heavy-duty  engines 
utilizing  the  procedures  contained  in 

§  86.094-14  for  emission  data  vehicle 
selection  and  determination  of 
deterioration  factors.  The  deterioration 
factors  shall  be  applied  only  to  entire 
engine  families. 


(f)  Carryover  and  carryacross  of 
durability  and  emission  data.  In  lieu  of 
testing  an  emission  data  or  durability 
data  vehicle  (or  engine)  selected  under 
paragraph  (b)  or  (c)  of  this  section,  and 
submitting  data  therefore,  a 
manufacturer  may,  with  the  prior 
written  approval  of  the  Administrator, 
submit  es^aust  emission  data  and/or 
evaporative  emission  data,  as  applicable 
on  a  similar  vehicle  (or  engine)  for 
which  certification  has  previously  been 
obtained  or  for  which  all  applicable  data 
required  under  §  86.094-23  has 
previously  been  submitted. 

(g) (1)  Paragraph  (g)  of  this  section 
applies  to  li^t-duty  vehicles  and  light- 
duty  trucks,  but  does  not  apply  to  the 
production  vehicles  selected  under 
paragraph  (h)  of  this  section. 

(2) (i)  Where  it  is  expected  that  more 
than  33  percent  of  a  carline,  within  an 
engine-system  combination,  shall  be 
equipped  with  an  item  (whether  that 
item  is  standard  equipment  m  an 
option),  the  full  estimated  weight  of  that 
item  shall  be  included  in  the  curb 
weight  computation  for  each  vehicle 
available  with  that  item  in  that  carline, 
within  that  engine-system  combination. 

(ii)  Where  it  is  expected  that  33 
percent  or  less  of  the  carline,  within  an 
engine-system  combination,  will  be 
equipped  with  an  item  (whether  that 
item  is  standard  equipment  or  an 
option),  no  weight  for  that  item  will  be 
added  in  computing  the  curb  weight  for 
any  vehicle  in  that  carline,  within  that 
engine-system  combination,  unless  that 
item  is  standard  equipment  on  the 
vehicle. 

(iii)  In  the  case  of  mutually  exclusive 
options,  only  the  weight  of  the  heavier 
option  will  be  added  in  computing  the 
curb  weight. 

(iv)  Optional  equipment  weighing  less 
than  thr^  pounds  per  item  ne^  not  be 
considered. 

(3) (i)  Where  it  is  expected  that  more 
than  33  percent  of  a  carline,  within  an 
engine-system  combination,  will  be 
equipped  with  an  item  (whether  that 
item  is  standard  equipment  or  an 
option)  that  can  reasonably  be  expected 
to  influence  emissions,  then  such  items 
shall  actually  be  installed  (imless 
excluded  under  paragraph  (g)(3)(ii)  of 
this  section)  on  all  emission  data  and 
durability  data  vehicles  of  that  carline, 
within  that  engine-system  combination, 
on  which  the  items  are  intended  to  be 
offered  in  production.  Items  that  can 
reasonably  be  expected  to  influence 
emissions  are:  air  conditioning,  power 
steering,  power  brakes,  and  other  items 
determined  by  the  Administrator. 

(ii)  If  the  manufacturer  determines  by 
test  data  or  engineering  evaluation  that 
the  actual  installation  of  the  optional 
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equipoaent  reqniTod  paragraph 

of  this  section  does  not  affect 
the  ai^snons  or  fuel  economy  values, 
the  optional  equipment  need  not  be 
installed  oo  the  test  vehicle. 

(iii)  The  vvei^t  of  the  options  diall  be 
induded  In  the  design  cu^  weight  and 
also  be  represented  in  the  weight  of  the 
test  vehicles. 

(iv)  The  engineering  evaluation, 
including  any  test  data,  used  to  support 
the  deletion  of  optional  equipment  from 
test  vehicles,  shall  be  maintained  by  the 
manufacturer  and  shall  be  made 
available  to  the  Administrator  upon 
request 

(4)  Where  it  is  expected  that  33 
percent  or  less  of  a  cariine,  within  an 
engine-system  combination,  will  be 
equipped  with  an  item  (whether  that 
item  is  standard  equipment  or  an 
option)  that  can  reasonably  be  expected 
to  influence  emissions,  that  item  shall 
not  be  installed  on  any  emission  data 
vehide  or  durability  data  vehide  of  that 
carline,  within  that  engine-system 
combination,  unless  tlmt  item  is 
standard  equipment  on  that  vehide  or 
spedfically  required  by  the 
Administrator. 

9i)  Production  AMA  Durability 
Program  durability  data  vehicles. 
Paragraph  (h)  of  this  section  applies  to 
light-duty  v^de  durability  data 
vehides  selected  under  the  Production 
AMA  Durability  Program  described  in 
§86J)94-13. 

(1)  In  order  to  update  the  durability 
data  to  be  used  to  determine  a 
deterioration  fador  for  each  engine 
family  group,  the  Administrator  will 
select  durability  data  vehides  from  the 
manufacturer’s  production  line. 
Productimi  vdiides  will  be  selected 
from  each  model  year’s  productkm  for 
those  vehides  certified  using  the 
Production  AMA  Durability  Program 
procedures. 

(i)  The  Administrator  shall  select  the 
pr^uctioD  durd)ility  data  vdiide 
designs  horn  the  designs  that  the 
manufKturer  ofiers  for  sale.  For  eadi 
modal  year  and  for  eadi  engine  family 
group,  the  Administrator  may  sdect 
prodiK:tion  durd>iUty  data  vehicle 
designs  of  equal  number  to  the  number 
of  angina  families  within  the  engine 
family  group,  up  to  a  maximum  of  three 
vehides. 

(ii)  The  production  durability  data 
vehides  representing  the  designs 
selected  in  paragraph  (hKlKi)  of  this 
section  will  be  randomly  selected  from 
the  manufocturer’s  production.  The 
Administrator  vrill  make  dieae  random 
selections  unless  the  manufacturer  (with 
prior  af^Moval  of  the  Administr^or) 
elects  to  make  the  random  sdectfons. 


(iii)  The  manufacturer  may  select 
additimial  production  durability  data 
vdiicle  designs  from  within  the  engine 
funily  group.  The  production  duramlity 
data  vehides  representing  these  designs 
shall  be  randomly  selected  from  the 
manufacturer’s  production  in 
accordance  with  paragraph  (h)(lKii)  of 
this  section. 

(iv)  For  each  production  on  durd)ility 
data  vdiide  sefocted  under  paragraph 
(h)(1)  of  this  section,  the  manufadi^ 
shall  provide  to  the  Administrator 
(before  the  vehide  is  tested  or  begins 
service  accumulation)  the  vehicle 
identification  number.  Before  the 
vehicle  b^ins  service  accumulation  the 
manufactum  shall  also  provide  the 
Administrator  «vith  a  dMcription  of  die 
durability  data  vdiide  as  spedfied  by 
the  Administrator. 

(v)  In  lieu  of  testing  a  production 
durability  data  vehicle  selected  under 
paragraph  (h)(1)  of  this  section,  and 
submitting  data  therefrom,  a 
manufacturer  may,  with  the  prior 
written  approval  ol  the  Administrator, 
submit  ej^ust  emission  data  from  a 
production  vdiide  of  the  same 
configuration  for  which  all  applicable 
data  has  previously  been  submitted. 

(2)  If,  ivithin  an  existing  engine  family 
group,  a  manufridurer  requests  to  certify 
vehides  of  a  new  (fosign,  engine  family, 
emission  control  system,  or  widi  any 
other  durability-related  design 
diffisrenoe,  the  Administrator  will 
determine  if  the  existing  engine  family 
group  dderioration  fador  is  apprc^ride 
for  the  new  design.  If  the  AdminisWor 
cannot  make  this  ddermination  or 
deems  die  dderioration  fador  not 
appropriate,  the  Administrator  diall 
seled  preproduction  durability  data 
vdiidM  under  the  provisions  of 
paragraph  (c)  of  this  section.  If  vehides 
are  then  c^fied  using  the  new  design, 
the  Administrator  may  seled 
production  vehicles  vrith  the  new 
design  under  the  provisions  of 
paragraph  (h)(1)  of  this  section. 

(3)  If  a  manufacturer  requests  to 
certify  vehicles  of  a  new  design  that  the 
Administrator  determines  are  a  new 
engine  family  group,  the  Administrator 
shall  seled  preproduction  durability 
data  vehicles  under  the  provisions  of 
paragraph  (c)  of  diis  sec^n.  If  vehicles 
are  then  certified  using  the  new  design, 
the  Administrator  may  seled 
production  vehides  of  that  design  under 
the  provisions  of  paragraph  (h)(1)  of  this 
section. 

(Approved  by  the  Office  of  Management  and 
Bud^t  under  cxHitrol  number  2060-0104) 

10.  A  new  $  86.0B4-2S  is  added  to 
subpart  A  to  read  as  follows: 


tM.0M-2S  Majntenance. 

(a) (1)  Applicability.  This  section 
apphes  to  light-duty  vehides,  light-duty 
trucks,  and  heavy-duty  engines. 

(2)  l^ntenmice  performed  on 
vehicles,  engines,  sub^stems,  or 
components  used  to  determine  exhaust 
or  evaporative  emission  deterioration 
fadcns  is  classified  as  either  emission- 
related  or  non-emission-related  and 
each  of  these  can  be  classified  as  either 
scheduled  or  unscheduled.  Further, 
some  mnissicMi-related  maintenance  is 
also  classified  as  critical  emission- 
related  maintenance. 

(b)  This  section  spedfies  emission- 
related  scheduled  maintenance  for 
purposes  of  obtaining  durability  data 
and  for  indusion  in  maintenance 
instructions  furnished  to  purchasers  of 
new  motor  vdiicdes  and  new  motor 
vehicles  migines  under  §  86.087-38. 

(1)  All  emission-relat^  scheduled 
maintenancs  for  purposes  of  obtaining 
durability  data  must  occur  at  the  same 
mileage  intervals  (or  equivalent 
intervals  if  engines,  sumystems,  cu’ 
components  are  used)  that  will  be 
spedfied  in  the  manufacturer’s 
maintenance  instructicms  furnished  to 
the  ultimate  purchaser  of  the  motor 
vehicle  or  engine  under  §  86.094-35. 
This  maintenance  schedule  may  be 
updated  as  necessary  throu^iout  the 
testing  of  the  vehicd^engine,  provided 
that  no  maintenance  operation  is 
deleted  from  the  maintenance  schedule 
after  the  operation  has  been  performed 
on  the  test  vehicle  or  engine. 

(2)  Any  mnission-related  maintenance 
whi^  is  performed  on  vdddes, 
engines,  subsystems,  or  components 
must  be  technofogically  necessary  to 
assure  in-uee  compliance  %vith  the 
emission  standarcls.  The  manufachirer 
must  submit  data  vriiich  demcmstrate  to 
the  Administrator  that  all  of  the 
emission-related  scheduled 
maintenance  which  is  to  be  performed 
is  technologically  necessary.  Scheduled 
maintenance  must  be  approved  by  the 
Administrator  prior  to  ^ng  performed 
or  being  Induded  in  the  maintenance 
instruchons  provided  to  purchasers 
undm  §86.087-38.  The  Administrator 
has  determined  that  emissicm-related 
maintenance  at  diorter  intervals  than 
those  outlined  in  paragraphs  (b)  (3)  and 

(4)  of  this  section  is  not  technologically 
necessary  to  ensure  in-use  compliance. 
However,  the  Administrator  may 
determine  that  maintenance  even  more 
restrichve  (e.g.,  longer  intervals)  than 
that  listed  in  paragraphs  (b)  (3)  and  (4) 
of  this  sechon  is  also  not 
technologically  necessary. 

(3)  For  OttcMTcde  li^t-dufy  vdricle&, 
li^t-duty  tnuhs  and  heavy  cluty 
engines,  emissfon-related  maintenance 
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in  addition  to,  or  at  shorter  intervals 
than,  that  listed  in  paragraphs  (b)(3)  (i) 
through  (vii)  of  this  section  will  not  be 
accepted  as  technologic^y  necessary, 
except  as  provided  in  paragraph  (b)(7)  of 
this  section. 

(i) (A)  The  cleaning  or  replacement  of 
li^t-duty  vehicle  or  light-duty  truck 
spark  plugs  shall  occur  at  30,000  miles 
of  use  and  at  30,000-mile  intervals 
thereafter. 

(B)  The  cleaning  or  replacement  of 
Otto-cycle  heavy  duty  engine  spark 
plugs  shall  occur  at  25,000  miles  (or  750 
hours)  of  use  and  at  25,000-mile  (or  750- 
hour)  intervals  thereafter,  for  en^nes 
certified  for  use  with  unleaded  ^el 
only. 

(ii)  For  light-duty  vehicles  and  light- 
duty  trucks,  the  adjustment,  cleaning, 
repair,  or  replacement  of  the  items  listed 
in  paragrap]^  (b)(3)(ii)  (A)  through  (D) 
of  this  section  shall  occur  at  50,000 
miles  of  use  and  at  50,000-mile  intervals 
thereafter. 

(A)  Positive  crankcase  ventilation 
valve. 

(6)  Emission-related  hoses  and  tubes. 

(C)  Ignition  wires. 

(D)  Idle  mixture. 

(iii)  For  heavy-duty  engines,  the 
adjustment,  cleaning,  repair,  or 
replacement  of  the  items  listed  in 
paragraphs  (b)(3)(iii)  (A)  through  (D)  of 
this  section  shall  occur  at  50,000  miles 
(or  1,500  hours)  of  use  and  at  50,000- 
mile  (or  1,500-hour)  intervals  thereafter. 

(A)  Positive  crankcase  ventilation 
valve. 

(B)  Emission-related  hoses  and  tubes. 

(C)  Ignition  wires. 

(D)  Idle  mixture. 

(iv)  For  light-duty  vehicles,  light-duty 
trucks  and  heavy-duty  engines,  the 
adjustment,  cleaning,  repair,  or 
replacement  of  the  oxygen  sensor  shall 
occur  at  80,000  miles  (or  2,400  hoins)  of 
use  and  at  80,000-mile  (or  2,400-hour) 
intervals  thereafter. 

(v)  For  heavy-duty  engines,  the 
adjustment,  cleaning,  repair,  or 
replacement  of  the  items  listed  in 
paragraphs  (b)(3)(v)  (A)  through  (G)  of 
this  section  shall  occur  at  100,000  miles 
(or  3,000  hours)  of  use  and  at  100,000- 
mile  (or  3,000-hour)  intervals  thereafter. 

(A)  Catalytic  converter. 

(B)  Air  injection  system  components. 

(C)  Fuel  injectors. 

(D)  Electronic  engine  control  unit  and 
its  associated  sensors  (except  oxygen 
sensor)  and  actuators. 

(E)  Evaporative  emission  canister. 

(F)  Turtxxdiargers. 

(G)  Carburetors. 

(vi)  For  light-duty  vehicles  and  light- 
duty  trucks,  the  adjustment,  cleaning, 
repair,  or  replacement  of  the  items  listed 
in  paragraphs  (b)(3)(vi)  (A)  throu^  (I)  of 


this  section  shall  occur  at  100,000  miles 
of  use  and  at  100,000-mile  intervals 
thereafter. 

(A)  Catalytic  converter. 

(B)  Air  injection  system  components. 

(C)  Fuel  injectors. 

(D)  Electronic  engine  control  unit  and 
its  associated  sensors  (except  oxygen 
sensor)  and  actuators. 

(E)  Evaporative  emission  canister. 

(F)  Turbochargers. 

(G)  Carburetors. 

(H)  Superchargers. 

(I)  EGR  System  including  all  related 
filters  and  control  valves. 

(vii)  For  heavy-duty  engines  certified 
for  use  with  imleaded  fuel  only,  the 
adjustment,  cleaning,  repair,  or 
replacement  of  the  system 
(including  all  related  filters  and  control 
valves)  shall  occur  at  50,000  miles  (or 
1,500  hours)  of  use  and  at  50,000-mile 
(or  1,500-hour)  intervals  thereafter. 

(4)  For  diesel-cycle  light-duty 
vehicles,  light-duty  tru^,  and  heavy- 
duty  engines,  emission-related 
maintenance  in  addition  to,  or  at  shorter 
intervals  than  that  listed  in  paragraphs 
(b)(4)  (i)  through  (iv)  of  this  section  will 
not  accepted  as  technologically 
necessary,  except  as  provid^  in 
paragraph  (b)(7)  of  this  section. 

(i)  For  heavy-^uty  engines,  the 
adjustment,  cleaning,  repair,  or 
replacement  of  the  items  listed  in 
paragraphs  (b)(4)(i)  (A)  through  (C)  of 
this  section  shall  occur  at  50,000  miles 
(or  1,500  hoiirs)  of  use  and  at  50,000- 
mile  (or  1,500-hour)  intervals  thereafter. 

(A)  Exhaust  gas  recirculation  system 
induding  all  related  filters  and  control 
valves. 

(B)  Positive  crankcase  ventilation 
valve. 

(C)  Fuel  injector  tips  (deaning  only). 

(ii)  For  light-duty  vehicles  and  light- 
duty  trucks,  the  adjustment,  cleaning, 
repair,  or  replacement  of  the  positive 
crankcase  ventilation  valve  shall  occur 
at  50,000  miles  of  use  and  at  50,000- 
mile  intervals  thereafter. 

(iii)  The  adjustment,  deaning,  repair, 
or  replacement  of  items  listed  in 
paragraphs  (b)(4)(iii)  (A)  through  (D)  of 
this  section  shall  occur  at  100,000  miles 
(or  3,000  hours)  of  use  and  at  100,000- 
mile  (or  3,000-hour)  intervals  thereafter 
for  light  heavy-duty  engines,  or,  at 
150,000  miles  (or  4,500  hours)  intervals 
thereafter  for  medium  and  heavy-duty 
engines. 

(A)  Fuel  injectors. 

(B)  Turbocharger. 

(C)  Electronic  engine  control  unit  and 
its  assodated  sensors  and  aduators. 

P)  Particulate  trap  or  trap-oxidizer 
system  (induding  related  components). 

(iv)  For  light-duty  vehides  and  light- 
duty  trucks,  the  adjustment,  cleaning. 


repair,  or  replacement  shall  occur  at 
100,000  miles  of  use  and  at  100,000- 
mile  intervals  thereafter  of  the  items 
listed  in  paragraphs  (b)(4)(iv)  (A) 
throu^  (G)  of  this  section. 

(A)  Fuel  injectors. 

(B)  Turbocn^er. 

(C)  Electronic  engine  control  imit  and 
its  assodated  sensors  and  aduators. 

P)  Particulate  trap  or  trap-oxidizer 
system  (induding  related  components). 

P)  E^diaust  gas  recirculation  system 
induding  all  related  filters  and  control 
valves. 

(F)  Catalytic  converter. 

(G)  Superchargers. 

(5)  [Reserved] 

(6)  (i)  The  components  listed  in 
paragraphs  (b)(6)(i)  (A)  through  (G)  of 
this  section  are  currently  defined  as 
critical  emission-related  components. 

(A)  Catalytic  converter. 

P)  Air  inje<^on  system  components. 

(C)  Electronic  engine  control  imit  and 
its  assodated  sensors  (including  oxygen 
sensor  if  installed)  and  aduators. 

P)  Exhaust  gas  redrculation  system 
(induding  all  related  filters  and  control 
valves). 

P)  Positive  crankcase  ventilation 
valve. 

P)  Evaporative  emission  control 
system  components  (excluding  canister 
air  filter). 

(G)  Particulate  trap  or  trap-oxidizer 
system. 

(ii)  All  critical  emission-related 
scheduled  maintenance  must  have  a 
reasonable  likelihood  of  being 
performed  in-use.  The  manufadvirer 
shall  bo  required  to  show  the  reasonable 
likelihood  of  such  maintenance  being 
performed  in-use,  and  such  showing 
shall  be  made  prior  to  the  performance 
of  the  maintenance  on  the  durability 
data  vehicle.  Critical  emission-related 
scheduled  maintenance  items  which 
satisfy  one  of  the  conditions  defined  in 
paragraphs  (b)(6)(ii)  (A)  through  P)  of 
this  section  will  to  accepted  as  ha^g 
a  reasonable  likelihood  of  the 
maintenance  item  being  performed  in- 
use. 

(A)  Data  are  presented  which 
establish  for  the  Administrator  a 
connection  between  emissions  and 
vehicle  performance  such  that  as 
emissions  increase  due  to  lack  of 
maintenance,  vehicle  performance 'Will 
simultaneoiisly  deteriorate  to  a  point 
imacceptable  for  typical  driving. 

(B)  Survey  data  are  submitted  which 
adequately  demonstrate  to  the 
Adn^nistrator  that,  at  an  80  percent 
confidence  level,  80  percent  of  such 
engines  already  have  this  critical 
maintenance  item  performed  in-use  at 
the  recommended  interval(s) 

(C)  A  clearly  displayed  visible  signal 
system  approved  the  Administrator 
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is  installed  to  alert  the  vehicle  driver 
that  maintenance  is  due.  A  signal 
bearing  the  message  ‘'maintenance 
needed"  or  "check  engine,",  or  a  similar 
message  approved  by  the  Administrator, 
shall  Im  actuated  at  the  appropriate 
mileage  point  or  by  component  failure. 
This  signal  must  be  continuous  while 
the  engine  is  in  (operation  and  not  be 
easily  eliminated  without  performance 
of  the  retired  maintenance.  Resetting 
t^  aigatX  riiall  be  a  required  step  in  the 
maintenance  operation.  The  memod  for 
resetting  the  signal  system  shall  be 
approvM  by  the  Administrator. 

(D)  a  manufacturer  may  desire  to 
demonstrate  through  a  survev  that  a 
critical  maintenance  item  is  likely  to  be 
performed  without  a  visible  signal  on  a 
maintenance  item  for  which  there  is  no 
prior  in-use  experience  without  the 
signaL  To  that  end,  the  manufacturer 
may  in  a  given  model  year  market  up  to 
200  randomly  selected  vehicles  pw 
critical  emissicm-related  maintenance 
item  withoirt  such  visible  sisals,  and 
monitor  the  performance  of  the  critical 
maintenance  item  by  the  owners  to 
show  compliance  with  paragraph 

(b)(6)(ii)(B)  of  this  section.  'This  option 
is  restriried  to  two  consecutive  model 
years  and  may  not  be  repeated  until  any 
previous  survey  has  been  completed.  If 
the  critical  maintenance  involves  more 
than  one  engine  family,  the  sample  will 
be  sales  weighted  to  ensure  that  it  is 
representative  of  all  the  families  in 
question. 

(E)  The  manufacturer  provides  the 
maintenance  free  of  chwga,  and  dearly 
informs  die  customw  that  the 
maintenance  is  free  in  the  instructions 
provided  under  §  86.087-38. 

(F)  Any  other  method  whidi  the 
Adminii^tor  approves  as  establishing 
a  reasonable  likelihood  that  the  critical 
maintenance  will  be  performed  in-use. 

(iii)  Visible  signal  systems  used  undw 
paragraph  (b)(6)(iiKC)  of  this  section  are 
considered  an  element  of  design  of  the 
emisskm  cxmtrol  system.  Thwefrm, 
disabling,  resetting,  or  otherwise 
rendering  such  signals  inoperative 
without  also  performing  the  indicated 
maintenance  procedure  is  a  prdiibited 
act  undffir  section  203(aK3)  of  the  Clean 
Air  Act  (42  U.S.C  7522(a)  (3)). 

(7)  Changes  to  schedule 
maintenance,  (i)  For  maiutmianca 
practices  that  eidsted  prior  to  the  1980 
model  year,  only  the  maintenance  items 
listed  in  paragraphs  (b)  (3)  and  (4)  of 
this  secticm  are  currently  conside^  by 
EPA  to  be  emission-related.  The 
Administrator  may,  however,  determine 
additional  scheduled  maintenance  items 
that  existed  prior  to  the  1980  model  year 
to  be  emission-related  by  announcement 
in  a  Federal  Register  Notice.  In  no  event 


may  this  notification  occur  later  than 
September  1  of  the  calendar  year  two 
years  prior  to  the  affected  model  year. 

(ii)  In  the  case  of  any  new  scheduled 
maintenance,  the  manufacturer  must 
submit  a  request  for  approval  to  the 
Administrator  for  any  maintenance  that 
it  wishes  to  recommend  to  purchasers 
and  perform  during  durability 
determination.  New  schedule 
maintenance  is  that  maintenance  which 
did  not  exist  prior  to  the  1980  model 
year,  including  that  which  is  a  direct 
result  of  the  implementation  of  new 
technology  not  found  in  productkm 
prior  to  the  1980  model  year.  The 
manufacturer  must  also  include  its 
recommendations  as  to  the  category 
(i.8.,  emission-related  or  non-emission- 
related,  critical  or  non-critical)  of  the 
subject  maintenance  and,  for  suggested 
emission-related  maintenance,  the 
maximum  feasible  maintenance 
interval.  Such  requests  must  include 
detailed  evidence  supporting  the  need 
for  the  maintenance  request^,  and 
supporting  data  or  other  substantiation 
for  the  recommraded  maintenance 
category  and  for  the  interval  suggested 
for  emission-related  maintenance. 
Requests  for  new  scheduled 
maintenance  must  be  approved  prior  to 
the  introduction  of  the  new 
maintenance.  The  Administrator  will 
th«i  designate  the  maintenance  as 
emission-related  or  non-emission- 
related.  For  maintenance  items 
est^lished  as  emission-related,  the 
Administrator  will  further  designate  the 
maintenance  as  critical  if  the 
component  which  receives  the 
maintmiance  is  a  critical  compcment 
under  paragraph  (b)(6)  of  this  sectirar. 
For  ea^  maintenance  item  designated 
as  emission-related,  the  Administrator 
will  also  establish  a  technologically 
necessary  maintraance  interval,  based 
on  industry  data  and  any  other 
information  available  to  EPA. 
Designations  of  emission-related 
maintMiance  items,  along  with  their 
identification  as  critical  or  non-critical, 
and  establishment  of  technologically 
necessary  maintenance  interv^,  will  be 
announc^  in  the  Federal  Regisler. 

(iii)  Any  manufacturer  may  request  a 
hearing  on  the  Administrator's 
determinations  in  paragraph  (bK7)  of 
this  section.  Tlte  request  uiall  be  in 
writing  tmd  shall  include  a  statement 
sped^^g  the  manufacturer’s  objectims 
to  the  Administrator’s  detenninatioite, 
and  data  in  support  of  such  ol^ectioQS. 
If,  after  review  of  die  request  and 
supporting  data,  the  Administrator  finds 
thrt  the  request  raises  a  substantid 
factual  issue,  he  shall  provide  the 
manufacturer  a  hearing  in  accordance 


with  §  86.078-6  with  respect  to  such 
issue. 

(c)  Non-emission-related  scheduled 
maintenance  which  is  reasonable  and 
tedmologically  necessary  (e.g..  oil 
change,  oil  filter  change,  fuel  filter 
change,  air  filter  change,  cooling  system 
maintenance,  adjustment  of  idle  speed, 
governor,  engine  boh  torque,  valve  lash, 
injectcff  lash,  timing,  adjustment  of  air 
pump  drive  belt  tension,  lubricaticm  of 
the  cochaust  manifold  heat  control  valve, 
lubrication  of  carburetor  choke  linkage, 
retorqueing  carburetor  mounting  bolts, 
etc.)  may  Iw  performed  on  durability 
data  vehicles  at  the  least  frequent 
intervals  recommended  by  t^ 
manufacturer  to  the  ultimate  piuchaser, 
(e.g.,  not  at  the  intervals  recommended 
for  severe  service). 

(d)  Unschedul^  maintenance  on 
light-duty  durability  data  vehicles.  (1) 
Unscheduled  maintenance  may  be 
performed  during  the  testing  ui^  to 
determine  deterioration  factors,  except 
as  provided  in  paragraphs  (d)  (2)  and  (3) 
of  this  section,  only  under  the  following 
provisions  de^ed  in  paragraphs  (dKl) 

(i)  through  (iii)  of  this  section. 

(1)  A  fuel  injector  or  sparic  plug  may 
be  (Ranged  if  a  pOTsistent  mi^re  is 
detected. 

(ii)  Readjustment  of  an  Otto-cycle 
vehide  cold-start  enrichment  system 
may  be  performed  if  there  is  a  problem 
of  stalling. 

(iii)  Readjustmoit  of  the  engine  idle 
speed  (curb  idle  and  fast  idle)  may  be 
performed  in  addition  to  that  performed 
as  scheduled  maintenance  under 
paragraph  (c)  of  this  section  if  the  idle 
speed  excels  the  manufacturer’s 
recommMided  idle  speed  by  300  rpm  or 
more,  m  if  there  is  a  problem  of  stalling. 

(2)  Any  other  unscheduled  vehicle, 
emisricm  cxmtrol  system,  or  fuel  system 
adjustment,  repair,  removal, 
disassembly,  cleaning,  or  replacement 
during  testing  to  detennine 
deterioration  factors  shall  be  performed 
only  with  the  advance  appro^  of  the 
Administrator.  Such  approval  will  be 
giv«i  if  the  Administrates 

(i)  Has  made  a  preliminary 
determination  that  the  part  failure  or 
system  malfunc^tion,  or  the  repair  of 
such  failure  or  malfimction,  does  not 
render  the  vehicle  or  engine 
unrepresentative  of  vehicles  or  engines 
in-use  and  does  not  require  direct  access 
to  the  combustiem  c^uunber,  except  for 
spark  plug,  fuel  injeertiem  component,  or 
removwle  precduunber  removal  or 
replacement;  and 

(ii)  Has  m^e  a  determinatiem  that  the 
ne^  for  maintenance  or  repairs  is 
indfoated  by  an  overt  indicatiem  of 
malfunction  sucdi  as  perrtstent 
misfiring,  eaghoe  stalling,  overheating. 
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fluid  leakage,  loss  of  oil  pressure, 
excessive  ^el  consumption,  or 
excessive  power  loss.  The  Administrator 
shall  be  given  the  opportrmity  to  verify 
the  existence  of  an  overt  indication  of 
part  failure  and/or  vehicle/engine 
malfunction  (e.g.,  misfiring,  stalling, 
black  smoke],  or  an  activation  of  an 
audible  and/or  visible  signal,  prior  to 
the  performance  of  any  maintenance  to 
which  such  overt  indication  or  signal  is 
relevant  imder  the  provisions  of  diis 
section. 

(3)  Emission  measurement  may  not  be 
used  as  a  means  of  determining  the  need 
for  unscheduled  maintenance  under 
paragraph  (d)(2)  of  this  section,  except 
under  the  conditions  defined  in 
paragraphs  (d)(3)  (i)  through  (ii)  of  this 
section. 

(i)  The  Administrator  may  approve 
unscheduled  maintenance  on  durability 
data  vehicles  based  upon  a  significant 
change  in  emission  levels  that  indicates 
a  vehicle  or  engine  malfunction.  In 
these  cases  the  Administrator  may  first 
approve  specific  diagnostic  procedures 
to  identify  the  source  of  the  problem. 

The  Administrator  may  further  approve 
of  specific  corrections  to  the  problem 
after  the  problem  has  been  identified. 
The  Administrator  may  only  approve 
the  corrective  action  after  it  is 
determined  that: 

(A)  The  malfunction  was  caused  by 
nonproduction  build  practices  or  by  a 
previously  undetected  design  problem; 

(B)  The  malfunction  will  not  occur  in 
production  vehicles  or  engines  in-use; 
and 

(C)  The  deterioration  factor  generated 
by  the  durability  data  vehicle  or  engine 
will  remain  un^fected  by  the 
malfunction  or  by  the  corrective  action 
(e.g.,  the  malfunction  was  present  for 
only  a  short  period  of  time  before 
detection,  replacement  parts  are 
functionally  representative  of  the  proper 
mileage  or  hours,  etc.). 

(ii)  Following  any  unscheduled 
maintenance  approved  imder  paragraph 

(d)(3)(i)  of  this  section,  the  manufacturer 
shall  perform  an  after-maintenance 
emission  test.  If  the  Administrator 
determines  that  the  after-maintenance 
emission  levels  for  any  pollutant 
indicates  that  the  deterioration  factor  is 
no  longer  representative  of  production, 
the  Administrator  may  disqualify  the 
durability  data  vehicle  or  engine. 

(4)  If  the  Administrator  determines 
that  part  failure  or  system  malfimctiim 
occurrmice  and/or  repair  rendered  Uie 
vehicie/engine  unrepresentative  of 
vehides  in-use,  the  vehicie/engine  shall 
not  be  used  for  determining 
deterioration  factors. 

(5)  Repairs  to  vehicle  components  of 
a  durability  data  vehicle  other  than  the 


engine,  emission  control  system,  or  fuel 
system,  shall  be  performed  only  as  a 
result  of  part  failure,  vehide  system 
malfunction,  or  with  the  advance 
approval  of  the  Administrator. 

(e)  Maintenance  on  emission  data 
vehicles  and  engines.  (1)  Adjustment  of 
engine  idle  spera  on  emission  data 
vehicles  may  be  performed  once  before 
the  low-mileage/low-hour  emission  test 
point.  Any  other  engine,  emission 
control  system,  or  fuel  system 
adjustment,  repair,  removal, 
disassembly,  cleaning,  or  replacement 
on  emission  data  vehides  sl^ll  be 
performed  only  with  the  advance 
approval  of  the  Administrator. 

12)  [Reserved] 

(3)  [Reserved] 

(4)  Repairs  to  vehide  components  of 
an  emission  data  vehicle  other  than  the 
engine,  emission  control  system,  or  fuel 
system,  shall  be  performed  only  as  a 
result  of  part  failure,  vehicle  system 
malfunction,  or  with  the  advance 
approval  of  the  Administrator. 

(f)  Equipment,  instruments,  or  tools 
may  not  be  used  to  identify 
malfunctioning,  maladjusted,  or 
defective  engine  components  unless  the 
same  or  equivalent  equipment, 
instruments,  or  tools  will  be  available  to 
dealerships  and  other  service  outlets 
and: 

(1)  Are  used  in  conjunction  with 
scheduled  maintenance  on  such 
components;  or 

(2)  Are  us^  subsequent  to  the 
identification  of  a  vehide  or  engine 
malfunction,  as  provided  in  paragraph 
(d)(2)  of  this  section  for  durability  data 
vehicles  or  in  paragraph  (e)(1)  of  this 
section  for  emission  data  vehides;  or 

(3)  Unless  ^ledfically  authorial  by 
the  Administrator. 

(g) (1)  Paragraph  (g)  of  this  section 
applies  to  lightAluty  vehicles. 

(2)  Complete  emission  tests  (see 
§§  86.106  through  86.145)  are  required, 
unless  waived  by  the  Administrator, 
before  and  after  scheduled  malntenanc:e 
approved  for  durability  data  vehides. 
The  manufacturer  may  perform 
emission  tests  before  unscheduled 
maintenance.  Complete  emission  tests 
are  required  after  unscheduled 
maintenance  which  may  reasonably  be 
expec:ted  to  affect  emissions.  The 
Administrator  may  waive  the 
requirement  to  test  after  unscheduled 
maintenance.  These  test  data  may  be 
submitted  weekly  to  the  Administrator, 
but  shall  be  air  posted  or  delivered 
within  7  days  after  completion  of  the 
tests,  along  with  a  complete  record  of  all 
pertinent  maintenance,  induding  a 
preliminary  engineering  report  of  any 
malfunction  diagnosis  and  the 
corrective  action  taken.  A  complete 


engineering  report  shall  he  delivered  to 
the  Administrator  concurrently  with  the 
manufacturer’s  applic:ation  for 
c:ertificaticm. 

(h)  All  test  data,  maintenance  rmorts, 
and  required  engineering  reports  shall 
be  compiled  and  provided  to  the 
Administrator  in  accordance  with 
§86.090-23. 

11.  A  new  §  86.094-26  is  added  to 
subpart  A  to  read  as  follows: 

§86.004-26  Wllaaga  and  aarvtee 
accuiwuiatton;  amlMion  raqufcemanta. 

(a)(1)  Paragraph  (a)  of  this  section 
applies  to  li^t-duty  vehicles.  It 
prescribes  mileage  and  service 
accumulation  requirements  for 
durability  data  vehicles  run  under  either 
the  Standard  AMA  Durability  Program 
of  §  86.094-13(c)  or  the  Production 
AMA  Durability  Program  of  §  86.094- 
13(d),  and  for  emission  data  vehicles 
regardless  of  the  durability  program 
employed.  Service  accumulation 
requirements  for  durability  data 
vehieJes  run  under  the  Ahemative 
Service  Accumulation  Program  may  be 
found  in  §  86.094-13(e). 

(2)  The  standard  method  of  whole- 
vehiede  service  accumulation  for 
durability  data  vehicles  and  for 
emission  data  vehicles  in  model  years 
1994, 1995,  and  1996  shall  be  mileage 
accumulation  using  the  Durability 
Driving  Schedule  as  specified  in 
appendix  IV  to  this  p^.  A  modified 
procedure  may  also  be  used  if  approved 
in  advance  by  the  Administrator.  Except 
with  the  advance  approval  of  the 
Administrator,  all  vehicles  will 
accumulate  mileage  at  a  measured  curb 
weight  which  is  within  100  pounds  of 
the  estimated  curb  weight  If  the  loaded 
vehicle  weight  is  within  100  pounds  of 
being  ineduded  in  the  next  higher  inertia 
wei^t  class  as  specified  in  §  86.129,  the 
manufacturer  may  elect  to  conduct  the 
respective  emission  tests  at  higher 
loaded  vehiede  weight. 

(3)  Emission  data  vehicles.  Unless 
otherwise  provided  for  in  §  86.094- 
23(a),  emission  data  vehiedes  shall  be 
operated  and  tested  as  described  in 
paragraphs  (a)(3)  (i)  and  (ii)  of  this 
section. 

(i)  Otto-cycle.  (A)  The  manufacturer 
shall  determine,  for  each  engine  family, 
the  mileage  at  which  the  engine-system 
combination  is  stabilized  for  emission 
•  data  testing.  The  manufacturer  shall 
maintain,  and  provide  to  the 
AdministratcHT  if  requested,  a  record  of 
the  rationale  used  in  making  this 
determination.  The  manufacturer  may 
elect  to  accumulate  4,000  miles  on  each 
test  vehicle  within  an  engine  family 
without  making  a  determination.  'Ihe 
mahufacturer  must  accumulate  a 
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minimum  of  2.000  miles  (3,219 
kilometers)  on  each  test  vehicle  within 
an  engine  family.  All  test  vehicle 
mileage  must  be  accrirately  determined, 
recorded,  and  reported  to  the 
Administrator.  Any  vehicle  used  to 
represent  emission  data  vehicle 
selections  under  §  86.094-24(b)(l)  shall 
be  equipped  with  an  engine  and 
emission  control  system  that  has 
accumulated  the  mileage  the 
manufacturer  chose  to  accumulate  on 
the  test  vehicle.  Fuel  economy  data 
generated  from  certification  vehicles 
selected  in  accordance  with  §  86.094- 
24(b)(1)  with  engine-system 
combinations  that  have  accumulated 
more  than  10,000  kilometers  (6,200 
miles)  shall  be  factored  in  accordance 
with  §  600.006(c)  of  this  chapter. 
Complete  exhaust  and  evaporative  (if 
required)  emission  tests  shall  be 
conducted  for  each  emission  data 
vehicle  selection  under  §  86.094- 
24(b)(1) .  The  Administrator  may 
determine  under  §  86.094-24(0  that  no 
testing  is  required. 

(B)  Emission  tests  for  emission  data 
vehicle(s)  selected  for  testing  under 

§  86.094-24(b)(l)  (v)  or  (viii)  shall  be 
conducted  at  the  mileage  (2,000  mile 
minimum)  at  which  the  engine-system 
combination  is  stabilized  for  emission 
testing  imder  high-altitude  conditions. 

(C)  luchaust  and  evaporative 
emissions  tests  for  emission  data 
vehicle(s)  selected  Tor  testing  under 
§  86.094-24(b)(l)  (i),  (ii),  (iii),  (iv),  or 
(vii)(B)  shall  be  conducted  at  the 
mileage  (2,000  mile  minimum)  at  which 
the  engine-system  combination  is 
stabilized  for  emission  testing  under 
low-altitude  conditions. 

(D)  For  each  engine  family,  the 
manufacturer  will  either  select  one 
vehicle  previously  selected  under 

S  86.094-24(b)(l)  (i)  through  (iv)  to  be 
tested  wider  high-altitude  conditions  or 
provide  a  statement  in  accordance  with 
§  86.094-24(b)(l)(v).  Vehicles  shall  meet 
emission  standards  under  both  low-  and 
high-altitude  conditions  without 
manual  adjustments  or  modifications.  In 
addition,  any  emission  control  device 
used  to  conform  with  the  emission 
standards  imder  high-altitude 
conditions  shall  initially  actuate 
(automatically)  no  higher  than  4,000  feet 
above  sea  level. 

(ii)  Diesel-cycle.  (A)  The  manufacturer 
shall  determine,  for  each  engine  family, 
the  mileage  at  which  the  engine-system  ' 
combination  is  stabilized  for  emission 
data  testing.  The  manufacturer  shall 
maintain,  and  provide  to  the 
Administrator  if  requested,  a  record  of 
the  rationale  used  in  making  this 
determination.  The  manufacturer  may 
elect  to  accumulate  4,000  miles  on  each 
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test  vehicle  within  an  engine  family 
without  making  a  determination,  llie 
manufacturer  must  accumulate  a 
minimum  of  2,000  miles  (3,219 
kilometers)  on  each  test  vehicle  within 
an  engine  family.  All  test  vehicle 
mileage  must  be  accurately  determined, 
recorded,  and  reported  to  the 
Administrator.  Any  vehicle  used  to 
represent  emission  data  vehicle 
selections  under  §  86.094-24(b)(l)  shall 
be  equipped  with  an  engine  and 
emission  control  system  that  has 
accumulated  the  mileage  the 
manufacturer  chose  to  accumulate  on 
the  test  vehicle.  Fuel  economy  data 
generated  from  certification  vehicles 
selected  in  accordance  with  §  86.094- 
24(b)(1)  with  engine-system 
combinations  that  have  accumulated 
more  than  10,000  kilometers  (6,200 
miles)  shall  be  factored  in  accordance 
with  §  600.006  of  this  chapter.  Complete 
exhaust  emission  tests  shall  be 
conducted  for  each  emission  data 
vehicle  selection  under  §  86.094- 
24(b)(1).  The  Administrator  may 
determine  under  §  86.094-24(1)  that  no 
testing  is  required. 

(B)  Emission  tests  for  emission  data 
vehicle(s)  selected  for  testing  under 

§  86.094-24(b)(l)(v)  shall  be  conducted 
at  the  mileage  (2,000  mile  minimum)  at 
which  the  engine-system  combination  is 
stabilized  for  emission  testing  under 
hi^-altitude  conditions. 

(C)  Exhaust  and  evaporative  emission 
tests  for  emission  data  vehicle(s) 
selected  for  testing  under  §  86.094- 
24(b)(1)  (i),  (ii),  (iii),  (iv),  or  (vii)(B)  shall 
be  conducted  at  the  mileage  (2,000  mile 
minimum)  at  which  the  engine-system 
combination  is  stabilized  for  emission 
testing  under  low-altitude  conditions. 

(D)  For  each  engine  family,  the 
manufacturer  will  either  select  one 
vehicle  previously  selected  under 

§  86.094-24(b)(l)  (i)  through  (iv)  to  be 
tested  under  high-altitude  conditions  or 
provide  a  statement  in  accordance  with 
§  86.094-24(b)(l)(v).  Vehicles  shall  meet 
emission  standards  under  both  low-  and 
high-altitude  conditions  without 
manual  adjustments  or  modifications.  In 
addition,  any  emission  control  device 
used  to  conform  with  the  emission 
standards  under  high-altitude 
conditions  shall  initially  actuate 
(automatically)  no  higher  than  4,000  feet 
above  sea  level. 

(4)  (i)  Durability  data  vehicles.  (A) 
Unless  otherwise  provided  for  in 
§  86.094-13(e)  or  §  86.094-23(a)  or  in 
paragraph  (a)(4)(i)(B)  of  this  section, 
each  durability  data  vehicle  shall  be 
driven  on  the  whole-vehicle  mileage 
accumulation  cycle  specified  in 
paragraph  (a)(2)  of  this  section,  with  all 
emission  control  systems  installed  and 
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operating,  up  to  a  mileage  endpoint 
corresponding  to  the  vehicle’s  durability 
useful  life  as  defined  in  §  86.094-2. 

(B)  Extrapolation  of  durability  data 
and  changes  to  the  mileage 
accumulation  cycle.  (1)  Once  a 
durability  vehicle  has  reached  the 
greater  of  75,000  miles  or  three-quarters 
of  the  applicable  durability  useful  life, 
the  manufacturer  may  petition  the 
Administrator  to  extrapolate  the 
durability  data  obtained  up  to  that  point 
out  to  the  durability  useful  life  or  to 
replace  the  mileage  accumulation  cycle 
with  an  alternative  that  meets  the 
criteria  of  paragraph  (a)(2)  of  this 
section.  In  the  petition,  the 
manufacturer  shall  supplement  the 
durability  vehicle  data  with  other 
information  demonstrating  the 
durability  of  the  vehicle’s  emission 
control  components  and  systems  at  or 
beyond  the  durability  useful  life. 

(2)  Factors  the  Administrator  will 
consider  in  evaluating  petitions  for 
extrapolation  of  durability  data  or  for 
changes  to  the  mileage  accumulation 
cycle  include,  but  are  not  limited  to,  any 
unusual  scheduled  maintenance, 
unscheduled  maintenance,  the  general 
linearity  and  scatter  of  the  actual  data, 
reasonable  explanations  for  all  outlier 
data,  the  technical  validity  of  any 
substitute  mileage  accumulation  cycle, 
and  evidence  supplied  by  the  vehicle 
manufacturer  of  component  and  system 
durability. 

(3)  If  a  petition  for  extrapolation  of 
durability  data  is  approved,  the 
endpoint  for  whole-vehicle  mileage 
accumulation  of  the  durability  data 
vehicle  shall  be  the  mileage  attained  by 
the  vehicle  as  reflected  in  the  petition. 

(4)  Discontinuation  of  a  durability 
data  vehicle  shall  be  allowed  only  with 
the  consent  of  the  Administrator. 

(C)  Complete  exhaust  emission  tests 
shall  be  made  at  nominal  test  point 
mileage  intervals  that  the  manufacturer 
determines.  At  a  minimum,  two 
complete  exhaust  emission  tests  shall  be 
made.  The  first  test  shall  be  made  at  a 
distance  not  greater  than  6,250  miles. 
The  last  shall  be  made  at  the  mileage 
accumulation  endpoint  determined  in 
paragraph  (a)(4)(i)  (A)  or  (B)  of  this 
section,  whichever  is  applicable. 

(D)  Except  with  advance  approval  of 
the  Administrator,  the  mileage  interval 
between  nominal  test  points  must  be  of 
equal  length  except  for  the  interval 
between  zero  miles  and  the  first  test, 
and  any  interval  before  or  after  testing 
conducted  in  conjunction  with  vehicle 
maintenance  as  specified  in  §  86.094- 
25(g)(2). 

(ii)  The  manufacturer  may,  at  its 
option,  alter  the  durability  data  vehicle 
at  the  selected  nominal  test  point  to 
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represent  emission  data  vehicle(s) 
within  the  same  engine-^stem 
combination  and  perform  emisaioa  tests 
on  the  altered  vehicle.  Upon  completion 
of  emissicm  testing,  the  manufacturer 
may  return  the  test  vehicle  to  the 
durability  data  vehicle  configuration 
and  continue  mileage  acciunulation. 

(5) (i)  All  tests  required  by  this  subpart 
on  emission  data  vehicles  ^all  be 
conducted  at  a  mileaga  equal  to  or 
greater  than  the  mileage  the 
manufacturer  determines  undw 
paragr^h  (a)(3)  of  this  section. 

(ii)  All  tests  required  by  this  subpart 
on  dun^lity  data  vehicle  shall  be 
conducied  within  250  miles  of  each  of 
the  nominal  test  points.  This  ±250  mile 
test  point  mileage  tolerance  may  be 
modified  with  the  advance  approval  of 
the  Administrator  if  the  basis  for  the 
written  request  is  to  prevent  an 
interruption  of  durability  mileage 
accumulaticm  due  to  test  scheduling 
conflicts  for  weekends,  holidays,  and 
other  similar  circumstances. 

(6) (i)(A}  The  manufacturer  may 
conduct  multiple  tests  at  any  test  point 
at  which  the  data  are  intended  to  ro 
used  in  the  deterioration  factor.  At  each 
test  point  where  multiple  tests  are 
conducted,  the  test  results  from  all  valid 
tests  shall  be  averaged  to  determine  the 
data  point  to  be  us^  in  the 
deterioration  factor  calculation,  except 
under  paragraph  (aK6Ki)(B)  of  this 
section.  The  test  results  l^m  emission 
tests  performed  before  maintenance 
aflact^  emissions  shall  not  be 
averaged  with  test  results  after  the 
maintenance. 

(B)  The  manufacturer  is  not  requiied 
to  average  multiple  testa  if  the 
manuCa^urer  coquets  no  more  than 
three  testa  at  each  teat  point  and  if  the 
number  of  tests  at  each  test  point  is 
equal.  All  test  pmnts  must  Iw  treated  the 
same  for  all  exhaust  dilutants. 

(ii)  The  results  of  ^  emission  testing 
shall  be  supplied  to  the  Administrator. 
The  manufiacAurer  shall  furnish  to  the 
Administrates  explanation  for  voiding 
any  test  The  Ad^nistrator  will 
determine  if  voiding  the  test  was 
appropriate  based  upon  the  explanatimi 
given  by  the  manufacturer  fes  the 
voided  test  Tests  betwemi  test  points 
may  be  conducted  as  required  by  the 
Administrator.  Data  firom  all  te^s 
(including  voided  teats)  may  be 
submitted  weekly  to  the  Adininistrator. 
but  shall  be  air  posted  or  delivered  to 
the  Administrator  within  7  days  after 
completion  of  the  test  In  additioa.  all 
test  data  shall  be  compiled  and 
provided  to  the  Administrator  In 
accordance  with  & 86.091-23.  Where  the 
Adminiatiator  conduf^  a  test  on  a 
durability  data  v^icle  at  a  prescribed 


test  point,  the  results  of  that  test  will  be 
used  in  the  calculatian  of  the 
deterioration  factor. 

(iii)  The  results  of  all  emission  tests 
shall  be  rounded  to  the  number  of 
places  to  the  ri^t  of  the  decimal  point 
indicated  by  expressing  the  applicable 
emission  standard  of  this  subp^  to  one 
additional  significant  figure,  in 
accordance  with  the  rounding  off 
method  specified  in  ASTM  E  29-67 
(reappro^^  1980)  ("Standard 
recommended  practice  for  indicating 
which  places  of  figures  are  to  be 
considered  significant  in  specified 
limiting  values,"  American  Society  for 
Testing  and  Materials).  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  American  Society  for 
Testing  and  Materials,  1916  Race  St, 
Philadelphia,  PA  19103.  Copies  may  be 
inspected  at  the  U.S.  Environmental 
Protection  Agency,  Air  Docket  Section, 
room  M-1500, 401  M  Street  SW., 
Washington,  IX^  20460  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700, 
Washington  DC 

(7)  Whenever  a  manufacturer  intends 
to  operate  and  test  a  vehicle  which  may 
be  used  for  emission  or  durability  data, 
the  manufacturer  shall  retain  in  its 
records  all  information  concerning  all 
emissions  tests  and  mamtenance. 
including  vehicle  alterations  to 
represent  other  vehicle  selectimis.  For 
emission  data  vehicles,  this  information 
shall  be  sulnnitted.  including^the 
vehicle  description  and  specification 
information  required  by  the 
Administrator,  to  the  Administrator 
following  the  emisrion  data  test  For 
durability  data  v^cles.  this 
information  shall  be  submitted 
following  the  5,OOO-mil0  test 

(8)  The  data  from  emission  d^ 
vehicles  and  durability  data  vehiclee 
obtained  pursuant  to  the  provisions  of 
this  section  will  be  used  in  the 
calculations  under  $  86.094-28. 

(9)  (i)  The  Administrator  may  elect  to 
operate  and  test  any  test  vehicle  during 
all  Of  any  part  of  the  mileage 
accumulation  and  testing  {moedure.  In 
such  leases,  the  manufM^urer  shall 
provide  the  vdriciefs)  to  the 
Administrator  with  all  infornmlkHi 
neceesary  to  conduct  this  testing, 

(ii)  The  test  procedures  in  §§  86.106 
through  86.145  will  be  followed  by  the 
Administrator.  The  Administrator  will 
test  the  vehicles  at  each  test  point 
Mmntenance  may  be  performed  1^  the 
manufacturer  under  such  conditions  as 
the  Administrator  may  {describe. 


(iii)  The  data  developed  by  the 
Administrator  for  the  engine-system 
combination  shall  be  combined  with 
any  applicable  data  supplied  hy  the 
manufacturer  on  other  vehicles  of  that 
combination  to  determine  the  applicable 
deterioration  factors  for  the 
coml^ation.  In  the  case  of  a  significant 
discrepancy  between  data  developed  by 
the  Administrator  and  that  submitted 
the  manufacturer,  the  Administrator’s 
data  shall  be  used  in  the  determination 
of  deterioration  factors. 

(10)  Emission  testing  of  any  type  with 
respect  to  any  cmtification  v^icle  other 
than  that  specified  in  this  part  is  not 
allowed  except  as  such  testing  may  be 
specifically  authorized  by  the 
Administrator. 

(11)  This  secticHi  does  not  apply  to 
testing  conducted  to  meet  the 
requirements  of  $  86.091-23(b)(2). 

(d)  (1)  Paragraph  (b)  of  this  section 
applies  to  light-duty  trucks. 

(2)  Four  types  of  mileage  or  service 
accumulation  are  applicable  to  li^t- 
duty  tnicks,  as  described  in  paragraphs 
(b)(2)  (i)  throu^  (iv)  of  this  section. 

(i)  Paragrajm  (bK2Mi)  of  this  section 
applies  to  service  accumulation 
conducted  under  the  Standard  Self- 
Approval  Durability  Program  of 

§  86.094-13(0  .  This  type  of  service 
accumulation  is  applicable  for  model 
years  1994, 1995,  and  1996  only.  The 
manufacturer  determines  the  form  and 
extent  of  this  service  accumulation, 
consistent  with  good  engineering 
practice,  and  describes  it  in  the 
application  for  certification.  Service 
accumulation  under  the  Standard  Self- 
Approval  Durability  Program  is 
conducted  on  vehicles,  engines, 
subsystems,  or  components  selected  by 
the  manufacturer  under  §  86.094- 
24(c)(2Xi). 

(ii)  Paragraph  (bK2)(ii)  of  this  section 
applies  to  service  accumulation 
conducted  under  the  Alternative  Service 
Accumulation  Durability  Program  of 
S86.094-13(e) .  TTiis  type  of  service 
accumulation  is  appHc^le  for  model 
years  1994, 1995,  and  1996  c  nly.  The 
service  accumulation  metho  i  is 
developed  by  the  manufacti;  rer  to  be 
consistent  with  good  engine  ning 
practice  and  to  accurately  p.  edict  the 
deterioration  of  the  vehicle’s  emissions 
in  actual  use  over  its  full  useful  life.  The 
method  is  subject  to  advance  approval 
by  the  Administrator  and  to  ver^cation 
by  an  in-use  verification  program 
conducted  by  the  manufecturer  under 

§  86.094-1 3(eK5). 

(iii)  Paragra{^  (bK2Kiii)  of  this  section 
applies  tn  mileage  actmnmlation  of  the 
duration  selected  by  the  manufacturer 
on  emission  data  v^cles  selected 
under  §  86.094-24(b)(l).  The  procedure 
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for  mileage  accumulation  will  be  the 
Durability  Driving  Schedule  as  specified 
in  Appendix  IV  to  this  part.  A  modified 
procedure  may  also  be  used  if  approved 
in  advance  by  the  Administrator.  Except 
with  the  advance  approval  of  the 
Administrator,  all  vehicles  will 
accumulate  mileage  at  a  measured  curb 
weight  which  is  within  100  pounds  of 
the  estimated  curb  weight.  If  the  loaded 
vehicle  weight  is  within  100  pounds  of 
being  included  in  the  next  higher  inertia 
wei^t  class  as  specified  in  §  86.129,  the 
manufacturer  may  elect  to  conduct  the 
respective  emission  tests  at  higher 
loaded  vehicle  wei^t. 

(iv)  Service  or  mileage  accumulation 
may  also  be  part  of  the  test  procedures 
used  by  the  manufacturer  to  establish 
evaporative  emission  deterioration 
factors. 

(3)  Exhaust  emission  deterioration 
factors  will  be  determined  on  the  basis 
of  the  mileage  or  service  accumulation 
described  in  paragraph  (b)(2)  (i)  or  (ii) 
of  this  section  and  related  testing, 
according  tothe  manufacturer’s 
procedures. 

(4)  Each  emission  data  vehicle  shall 
be  operated  and  tested  as  follows: 

(i)  Otto-cycle.  (A)  The  manufacturer 
shall  determine,  for  each  engine  family, 
the  mileage  at  which  the  engine-system 
combination  is  stabilized  for  emission 
data  testing.  The  manufacturer  shall 
maintain,  and  provide  to  the 
Administrator  if  requested,  a  record  of 
the  rationale  used  in  making  this 
determination.  The  manufacturer  may 
elect  to  accumulate  4,000  miles  on  each 
test  vehicle  within  an  engine  family 
without  making  a  determination.  Ihe 
manufacturer  must  accumulate  a 
minimum  of  2,000  miles  (3,219 
kilometers)  on  each  test  vehicle  within 
an  engine  family.  All  test  vehicle 
mileage  must  be  accurately  determined, 
recorded,  and  reported  to  the 
Administrator.  Any  vehicle  used  to 
represent  emission  data  vehicle 
selections  under  §  86.094-24(b)(l)  shall 
be  equipp>ed  with  an  engine  and 
emission  control  system  that  has 
accumulated  the  mileage  the 
manufactiuer  chose  to  acciimulate  on 
the  test  vehicle.  Fuel  economy  data 
generated  from  certification  vehicles 
selected  in  accordance  with  §  86.094- 
24(b)(1)  with  engine-system 
combinations  that  have  accumulated 
more  than  10,000  kilometers  (6,200 
miles)  shall  be  factored  in  accordance 
Mrith  §  600.006  of  this  chapter.  (Complete 
exhaust  emission  tests  shall  be 
conducted  for  each  emission  data 
vehicle  selection  imder  §  86.094- 
24(b)(1).  The  Administrator  may 
determine  under  §  86.094-24(1)  that  no 
testing  is  required. 


(B)  Emission  tests  for  emission  data 
vehicle(s)  selected  for  testing  tmder 

§  86.094-24(b)(l)  (v)  or  (viii)  shall  be 
conducted  at  the  mileage  (2,000  mile 
minimum)  at  which  the  engine-system 
combination  is  stabilized  for  emission 
testing  or  at  6,436  kilometers  (4,000 
miles)  imder  high-altitude  conditions. 

(C)  Exhaust  and  evaporative  emission 
tests  for  emission  data  vehicle(s) 
selected  for  testing  imder  §  86.094- 
24(b)(1)  (ii),  (iii),  (iv)(A),  or  (vii)(B)  shall 
be  conducted  at  the  mileage  (2,000  mile 
'minimum)  at  which  the  engine-system 
combination  is  stabilized  for  emission 
testing  or  at  6,436  kilometer  (4,000  mile) 
test  point  under  low-altitude  conditions. 

(D)  If  the  manufacturer  recommends 
adjustments  or  modifications  in  order  to 
conform  to  emission  standards  at  high 
altitude,  such  adjustments  or 
modifications  shall  be  made  to  the  test 
vehicle  selected  under  §  86.094-24(b)(l) 
(v)  and  (viii)  (in  accordance  with  the 
instructions  to  be  provided  to  the 
ultimate  purchaser)  before  being  tested 
vmder  lii^-altitude  conditions. 

(ii)  Diesel-cycle.  (A)  The  manufacturer 
shall  determine,  for  each  engine  family, 
the  mileage  at  which  the  engine-system 
combination  is  stabilized  for  emission 
data  testing.  The  manufactiuer  shall 
maintain,  and  provide  to  the 
Administrator  if  requested,  a  record  of 
the  rationale  used  in  making  this 
determination.  The  manufacturer  may 
elect  to  acciunulate  4,000  miles  on  each 
test  vehicle  within  an  engine  family 
without  making  a  determination.  The 
manufacturer  miist  accumulate  a 
minimum  of  2,000  miles  (3,219 
kilometers)  on  each  test  veUcle  within 
an  engine  family.  All  test  vehicle 
mileage  must  be  accurately  determined, 
recorded,  and  reported  to  the 
Administrator.  Any  vehicle  used  to 
represent  emission  data  vehicle 
selections  under  §  86.094-24(b)(l)  shall 
be  equipped  with  an  engine  and 
emission  control  system  that  has 
accumulated  the  mileage  the 
manufacturer  chose  to  accumulate  on 
the  test  vehicle.  Fuel  economy  data 
generated  from  certification  vehicles 
selected  in  accordance  with  §  86.094- 
24(b)(1)  with  engine-system 
combinations  that  have  accumulated 
more  than  10,000  kilometers  (6,200 
miles)  shall  be  factored  in  accordance 
with  §  600.006(c)  of  this  chapter. 
Complete  exhaust  emission  tests  shall 
be  conducted  for  each  emission  data 
vehicle  selection  under  §  86.094- 
24(b)(1).  The  administrator  may 
determine  imder  §  86.094-24(f)  that  no 
testing  is  required. 

(B)  Emission  tests  for  emission  data 
vehicle(s)  selected  for  testing  under 
§  86.094-24(b)(l)(v)  shall  be  conducted 


at  the  mileage  (2,000  mile  minimum)  at 
which  the  engine-system  combination  is 
stabilized  for  emission  testing  or  at  the 
6,436  kilometer  (4,000  mile)  test  point 
under  high-altitude  conditions. 

(C)  Exhaust  and  evaporative  emission 
tests  for  emission  data  vehicle(s) 
selected  for  testing  under  §  86.094- 
24(b)(1)  (ii),  (iii),  and  (iv)  shall  be 
conducted  at  the  mileage  (2,000  mile 
minimum)  at  which  the  engine-system 
combination  is  stabilized  for  emission 
testing  or  at  the  6,436  kilometer  (4,000 
mile)  test  point  under  low-altitude 
conditions. 

(D)  If  the  manufacturer  recommends 
adjustments  or  modifications  in  order  to 
conform  to  emission  standards  at  high- 
altitude,  such  adjustments  or 
modifications  shall  be  made  to  the  test 
vehicle  selected  under  §  86.094-24(b)(l) 
(v)  and  (viii)  (in  accordance  with  the 
instructions  to  be  provided  to  the 
ultimate  purchaser)  before  being  tested 
under  high-altitude  conditions. 

(iii)  [Reserved] 

(iv)  All  tests  required  by  this  subpart 
on  emission  data  vehicles  shall  be 
conducted  at  a  mileage  equal  to  or 
greater  than  the  mileage  the 
manufacturer  determines  under 
para^ph  (b)(4)  of  this  section. 

(c)(1)  Paragraph  (c)  of  this  section 
applies  to  heavy-duty  engines. 

(2)  Two  types  of  service  acctimulation 
are  applicable  to  heavy-duty  engines,  as 
described  in  paragraphs  (c)(2)  (i)  and  (ii) 
of  this  section. 

(i)  Service  accumulation  on  engines, 
subsystems,  or  components  selected  by 
the  manufacturer  under  §  86.094- 
24(c)(3)(i).  The  manufacturer  determines 
the  form  and  extent  of  this  service 
accumulation,  consistent  with  good 
engineering  practice,  and  describes  it  in 
the  application  for  certification. 

(ii)  l^amometer  service 
accumulation  on  emission  data  engines 
selected  vmder  §  86.094-24(b)  (2)  or  (3). 
The  manufactvirer  determines  the  engine 
operating  schedule  to  be  used  for 
dynamometer  service  accumulation, 
consistent  with  good  engineering 
practice.  A  single  engine  operating 
schedule  shall  be  us^  for  all  engines  in 
an  engine  family-control  system 
combination.  Operating  scdiedules  may 
be  difierent  for  different  combinations. 

(3)  Exhaust  emission  deterioration 
factors  will  be  determined  on  the  basis 
of  the  service  accvunulation  described  in 
paragraph  (b)(2)(i)  of  this  section  and 
related  testing,  according  to  the 
manufacturer’s  procedures. 

(4)  The  manufacturer  shall  determine, 
for  each  engine  family,  the  number  of 
hours  at  which  the  engine  system 
combination  is  stabilized  (no  less  than 
62  hours  for  catalyst  equipped)  for 
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emission  data  testing.  The  manufacturer 
shall  maintain,  and  provide  to  the 
Administrator  if  requested,  a  record  of 
the  rationale  used  in  making  this 
determination.  The  manufacturer  may 
elect  to  accumulate  125  hours  on  each 
test  engine  within  an  engine  family 
without  making  a  determination.  Any 
engine  used  to  represent  emission  data 
engine  selections  under  §  86.094- 
24(b)(2)  shall  be  equipped  with  an 
engine  system  combination  that  has 
accumulated  at  least  the  number  of 
hours  determined  imder  this  para^ph. 
Complete  exhaust  emission  tests  ^all 
be  conducted  for  each  emission  data 
engine  selection  imder  $  86.094- 
24(b)(2).  Evaporative  emission  controls 
ne^  not  be  connected  provided  normal 
operating  conditions  are  maintained  in 
the  engine  induction  system.  The 
Administrator  may  determine  under 
§  86.094-24(0  that  no  testing  is 
required. 

(d)(1)  Paragraph  (d)  of  this  section 
applies  to  bo^  light*duty  trucks  and 
heavy-duty  engines. 

(2) (i)  The  results  of  all  emission 
testing  shall  be  supplied  to  the 
Administrator.  The  manufacturer  shall 
furnish  to  the  Administrator 
explanation  for  voiding  any  test  The 
Administrator  ivill  determine  if  voiding 
the  test  was  appropriate  based  upon  the 
explanation  given  hy  the  manufacturer 
for  the  voided  test.  Tests  between  test 
points  may  be  conducted  as  required  by 
the  Administrator.  Data  from  all  tests 
(including  voided  tests)  may  be 
submitted  weekly  to  the  Administrator, 
but  shall  be  air  posted  or  delivered  to 
the  Administrator  within  7  days  after 
completion  of  the  test  In  addition,  all 
test  data  shall  be  compiled  and 
provided  to  the  Administrator  in 
accordance  with  §  86.094-23.  Where  the 
Administrator  conducts  a  test  on  a 
durability  data  vehicle  at  a  prescribed 
test  point,  the  results  of  that  test  will  be 
used  in  the  calculation  of  the 

i  deterioration  factor. 

(ii)  The  results  of  all  emission  tests 
shall  be  recorded  and  reported  to  the 
Administrator.  These  test  results  shall 
be  rounded,  in  accordance  with  ASTM 
E  29-67  (reapproved  1980)  (as 
referenced  in  paragraph  (a)(6)(iii)  of  this 
section),  to  the  number  of  decimal 
places  contained  in  the  applicable 
emission  standard  express^  to  one 
additional  significant  figure. 

(3)  Whenever  a  manuracturer  intends 
to  operate  and  test  a  vehicle  (or  engine) 
which  may  be  used  for  emission  data, 
the  manuracturer  shall  retain  in  its 
records  all  information  concerning  all 
emissions  tests  and  maintenance, 
including  vehicle  (or  engine)  alterations 
to  represent  other  vehicle  (or  engine) 


selections.  This  information  shall  be 
submitted,  including  the  vehicle  (or 
engine)  description  and  specification 
information  required  by  the 
Administrator,  to  the  Administrator 
following  the  emission  data  test. 

(4)-(5)  (Reserved] 

(6)  Mission  testing  of  any  type  with 
respect  to  any  certification  vehicle  or 
en^ne  other  than  that  specified  in  this 
subpart  is  not  allowed  except  as  such 
testing  may  be  specifically  authorized 
by  the  Administrator. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0104) 

12.  A  new  §  86.094-28  is  added  to 
read  as  follows: 

186.004-28  Compliance  wHh  emisalon 
atandarda. 

(a)  (1)  Paragraph  (a)  of  this  section 
applies  to  li^tduty  vehicles. 

(2)  Each  exhaust  and  evaporative 
emission  standard  (and  family 
particulate  emission  limit,  as 
appropriate)  of  §  86.094-8  applies  to  the 
emissions  of  vehicles  for  the  appropriate 
useful  life  as  defined  in  §§  86.094-2  and 
86.094-8. 

(3)  Since  it  is  expected  that  emission 
control  efficiency  will  change  with 
mileage  accumulation  on  the  vehicle, 
the  emission  level  of  a  vehicle  which 
has  accumulated  mileage  equal  to  the 
specified  useful  life  will  be  used  as  the 
basis  for  determining  compliance  with 
the  standard  (or  family  particulate 
emission  limit,  as  appropriate). 

(4)  The  procedure  for  determining 
compliance  of  a  new  motor  vehicle  with 
exhaust  and  evaporative  emission 
standards  (or  family  particulate 
emission  limit,  as  appropriate)  is  as 
described  in  paragraphs  (a)(4)  (i) 
through  (v)  of  this  section,  except  where 
specified  by  paragraph  (a)(7)  of  this 
section  for  the  Production  AMA 
Durability  Program. 

(i)  Separate  emission  deterioration 
factors  shall  be  determined  frt>m  the 
exhaust  emission  results  of  the 
durability  data  vehicle(s)  for  each 
engine-system  combination.  A  separate 
evaporative  emission  deterioration  ^ 
factor  shall  be  determined  for  each 
evaporative  emission  family-evaporative 
emission  control  system  combination 
from  the  testing  conducted  by  the 
manufacturer  (gasoline-fueled  and 
methanol-fueled  vehicles  only). 

(A)  The  applicable  results  to  be  used, 
unless  excluded  by  paragraph 
(a)(4)(i)(A)(4)  of  this  section,  in 
determining  the  exhaust  emission 
deterioration  factors  for  each  engine- 
system  combination  shall  be  those 
described  in  paragraphs  (a)(4)(i)(A)  (1) 
through  (3)  of  this  section. 


(2)  All  valid  exhaust  emission  data 
from  the  tests  required  under  §  86.094- 
26(a)(4)  except  the  zero-mile  tests.  This 
shall  include  the  official  test  results,  as 
determined  in  §  86.094-29  for  all  tests 
conducted  on  all  durability  data 
vehicles  of  the  combination  selected 
under  $  86.094-24(c)  (including  all 
vehicles  elected  to  be  operated  by  the 
manufacturer  under  §  86.094- 
24(c)(l)(ii)). 

(2)  All  exhaust  emission  data  from  the 
tests  conducted  before  and  after  the 
scheduled  maintenance  provided  in 
§86.094-25. 

(3)  All  exhaust  emission  data  from 
tests  required  by  maintenance  approved 
under  §  86.094-25,  in  those  cases  where 
the  Administrator  conditioned  his 
approval  for  the  performance  of  such 
maintenance  on  the  inclusion  of  such 
data'  in  the  deterioration  factor 
calculation. 

(4)  The  manufacturer  has  the  option 
of  applying  an  outlier  test  point 
procedure  to  completed  durability  data 
within  its  certification  testing  program 
for  a  given  model  year.  The  outlier 
procedure  will  be  specified  by  the 
Administrator.  For  any  pollutant, 
durability  data  test  points  that  are 
identified  as  outliers  shall  not  be 
included  in  the  determination  of 
deterioration  factors  if  the  manufacturer 
has  elected  this  option.  The 
manufacturer  shall  specify  to  the 
Administrator  before  the  certification  of 
the  first  engine  family  for  that  model 
year,  if  it  intends  to  use  the  outlier 
prooadiue.  The  manufacturer  may  not 
change  procedures  after  the  first  engine 
family  of  the  model  year  is  certified. 
Where  the  manufacturer  chooses  to 
apply  both  the  outlier  procedure  and 
averaging  (as  allowed  under  §  86.094- 
26(a)(6)(i))  to  the  same  data  set.  the 
outlier  procedure  shall  be  completed 
prior  to  applying  the  averaging 
procedure. 

(B)(2)  Line  cmssing.  For  each  exhaust 
constituent  to  which  a  standard  in 
§  86.094-8  applies,  all  applicable 
exhaust  emission  results  shall  be 
rounded  to  the  nearest  mile  and  plotted 
as  a  function  of  the  mileage  on  the 
system.  The  best  fit  strai^t  line,  fitted 
by  the  method  of  least  squares,  shall  be 
drawn  through  all  these  data  points.  The 
data  for  a  given  exhaust  constituent  will 
be  accbptal^le  for  use  in  the  calculation 
of  deterioration  factors  only  if  the  first 
official  test  point  as  determined  in 
§  86.094-26(a)(4)(i)(C),  the  interpolated 
intermediate  useffilTife  mile  point,  and 
the  interpolated  full  useful  life  mile 
point  on  this  line,  as  applicable,  are 
each  less  than  or  equal  to  the  respective 
low-altitude  standards  provided  in 
§  86.094-8.  An  exception  to  this  where 
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data  are  sbB  aooBptablo  is  oribM  s  best 
fit  straigbt  liae  oossea  aai  afyMcabte 
staadanl  bot  no  data  poutaaoKeedad 
the  standenL  This  exceptioB  shall  not 
apply  when  awhwge  accumulation  has 
bwn  curtailed  bel^  the  dnrability 
useful  Ufa  has  beafo  readied,  under  the 
provisions  of  $  86,094-2^M4)(i)(B). 

(2)  Exhaust  deterioratioit  factor 
determinatkm.  Multiplicative  exhaust 
emission  deterioration  factors  siiaU  ba 
calculated  far  each  standard  and  for 
each  mgme-systeni  cooafainaiion  from 
points  on  the  regresskm  hue  derived  in 
paragraph  (a)(4)(i)(B)(I)  of  this  section, 
and  in  accorchmce  wi^  paragraphs 
(aM4)(i)(B)(2)  (i)  and  {i/1  of  th^  section, 

(/)  Pactor=EdiaBSt  emissions  at  the 
useful  li&  mileage  far  that  standard 
divided  by  exhaust  sarissions  at  4,000 
miles. 

(ij)  These  interpolated  values  shall  be 
carried  out  to  a  minimum  of  four  places 
to  the  tigM  of  the  decimal  point  b^ore 
dividing  one  by  the  other  to  determine 
the  deteriormkni  factor.  The  results 
shall  be  rounded  to  three  places  to  the 
right  of  the  dedmsl  point  in  accordance 
with  ASTM  E  29-67  (leapprcved  1960) 
r'Standard  recommoaded  practica  for 
indicating  whidi  places  of  figures  are  to 
be  considered  significant  in  specified 
limiting  valuas,*'  American  Society  for 
Testing  and  Materials).  This 
incorporation  by  refarenca  was  ' 
approved  by  the  Efiractor  of  the  Feder^ 
Roister  in  acccardmKX  with  5  U.SJC. 
5S2Ca)  and  1 CFR  pmt  51.  Copies  asay 
be  obtained  firom  Araeriemi  Society  for 
Testing  and  Materials,  1916  Race 
Philadelidiia,  PA  19103.  Copies  may  be 
inspected  at  the  U.&  Environmental 
Protection  Agency,  Air  Dodmt  Section, 
room  M-ISOO,  401  M  Street  SW., 
Washington,  DC  20460  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(iii)  When  calculating  intermediate 
and  foil  useful  hfa  cfatoioratioB  factors 
all  data  points  should  be  included  in  the 
calculations,  except  that  total 
hydrocarbon  (THC)  test  points  be3N)nd 
t^  50,000-mile  (useful  life)  test  point 
shall  not  be  included  in  the 
calculations. 

(nd  The  calcufation  qjecified  in 
paragraph  (aX4){i)(B){2)  of  this  section 
nwy  be  modified  with  advastce  af^arova! 
of  the  Administrator  for  eugine-i^em 
combinations  which  are  certified  under 
the  Alternative  Service  Accumulatkm 
Durability  Program  q>ecified  in 
§8&0»4-13(e). 

(C)  Evaposative  deterwxatkm  factor 
deteminaboB.  An  ereporative 
easissiatts  detarioralian  factor  (gasoline- 
fueled  and  raalhanol-fiieied  vehicles 
only)  shall  be  determined  from  the 


testing  cowducfad  as  dascribad  in 
§  86.094-21(b){4Ki)  end  in  accordanca*  ' 
with  pesagraph*  faXtXiXQ  (f )  md  (2)  of 
this  section,  for  each  evaporative 
emission  faouly-ev^wralivewnission 
control  sy^m  combination  to  indicate 
the  evaporative  emission  level  at  the 
appBcahle  usefal  lifa  relative  to  tire 
evaporative  emission  level  st  44XX> 
mil^ 

(])  FactorsEvaporative  amissfon  level 
at  the  Qselul  life  mileage  far  that 
standard  minus  the  evaporative 
emission  level  at  4,000  miles. 

i3\  The  factor  sh^  be  established  to 
a  minimum  of  two  places  to  the  right  of 
the  decimel. 

(ii) (A)(])  The  official  exhaust 
emission  test  results  for  each  af^plicable 
exhaust  emission  standard  for  each 
emission  data  vehicle  at  the  selected  test 
point  shall  be  multiplied  by  the 
appropriate  deterioration  facton 
I^viaed,  that  if  a  deterioration  factor  as 
computed  in  paragraph  (aK4KiKB)  of 
this  section  is  less  thm  one,  that 
deterioration  factor  shall  be  one  for  the 
purposes  of  this  ppagraph. 

The  calculation  specified  in 
paragraph  (a)(4)(ii)(A)(l)  of  this  section 
may  be  modified  with  advance  approval 
of  the  Administrator  for  engrne-system 
combinations  iriiich  are  certified  under 
the  Ahematrre  Service  Accunralatian 
Durability  Prograan  specified  in 
§86.094-73(e). 

(B)  The  offiiia)  evaporative  emission 
test  results  (gasoiine-faeled  and 
methanol-fueled  v^ides  only)  for  eedi 
evaporative  emission  data  vehicle  at  the 
seized  test  point  shall  be  adjusted 
addition  of  t^  appropriate  deterioration 
factor,  provided  t^  if  a  deterioration 
factor  as  computed  in  peragraph 
(a)(4)(i)(C)  of  this  section  is  less  than 
zero,  that  deterioration  fimtor  shall  be 
zero  for  the  purposes  of  this  paragrepfa. 

(iii)  The  emissions  to  compare  wiQi 
the  standard  (or  the  family  particulefe 
emission  tiroit.  as  approiniste)  diall  be 
the  adjusted  emissions-crf  paragraphs 
(a)(4)(ii)  (A)  and  (B)  of  tins  section  for 
each  emission  data  vdtkde.  Before  any 
emission  value  is  compared  with  die 
standard  (or  the  funity  partknilale 
emission  limit,  as  appropriate)  it  ^all 
be  rounded,  in  accor^nce  widi  ASTM 
E  29-67  (reapproved  1980)  (as 
referenced  in  paragraph  (a){4)(iXBK^//) 
of  this  section),  to  two  signifo^f 
figures.  The  rounded  emissian  values 
may  not  exceed  the  stwidard  (or  the 
family  particulate  emission  limit,  as 
appropriate). 

(iv)  Every  test  vehicle  ctf  an  angina 
family  must  com|%  with  the 
emissicm  standards  for  the  fanrily 
particulata  emission  limi*,  as 
appropriate),  as  dntermhW  in 


preagr^ih  foX^Kui)  of  this  section, 
before  msj  v^ticle  in  that  family  may  bn 
certified, 

(v)  Every  test  vriude  of  an 
evaporative  eeoissioa  family  must 
confdy  with  the  evaporative  emissicm 
stands^,  as  detvmined  in  para^priph 
(a)(4Xni)  of  this  section,  before  any 
vehi^  Bi  that  family  may  be  certified. 

(5)  If  a  niantifacturer  chooses  to 
change  the  level  oi  any  family 
particuJale  eraissioB  )^t(s)  is  the 
particulate  averaging  program. 
compliancB  with  the  new  limiKs)  naist 
be  based  upon  existing  cmtification 
data. 

(6)  If  a  manufacturer  chooses  to 
participate  in  the  direel  particulate 
averaging  pro^am.  the  production- 
weighted  average  of  the  family 
particulate  emisBton  liinits  of  all 
affected  engine  famibes  must  amply 
with  the  paiticulala  standards  in 

§  86.094-6(a)(l)(iv).  or  the  composite 
particulate  stan^d  defined  in 
§  86jOS4-2,  re  appropriate,  at  the  end  of 
the  production  year. 

(7)  Tire  procedure  to  determine  the 
compliance  of  new  motes  vehicles  in 
the  Produetkm  AMA  Duralubty  Program 
described  in  $:  S6d)94-13  is  the  same  as 
deserffied  in  narsgiaphs  (aX4)  (iu) 
through  (v)  of  tins  section.  For  the 
engkra  fainilim  that  are  included  in  tire 
Prodoetkm  AMA  Durabibty  Program, 
the  exhaust  emisskHi  deterkBatfoa 
factors  used  to  determine  compliance 
shall  be  those  that  tire  Adminikiator  has 
approved  under  $86,094-13.  The 
evspmative  emission  deterioralkm 
factor  for  eadi  evapoc^ve  emisskm 
family  shall  be  determined  and  applied 
accmdii^  to  paragraph  (aX4)  of  ffifa 
section.  The  prooKhirre  to  determine 
the  minimum  exhaust  emission 
deterioration  factors  required  under 

§  86.094-13{d)  are  as  described  in 
pan^phs  (a){7}  (i)  and  (ii)  of  this 
section, 

(i)  Separate  deterioration  factors  shall 
be  determined  firom  the  exhaust 
emission  results  of  the  durafolity  data 
vehicles  for  each  emissioR  stmidard 
applic^>)e  under  $  86.094-8,  for  each 
engine  family  group.  The  evaporative 
emission  deterioratiem  factor  for  eadi 
evaporative  family  will  be  determined 
and  applied  in  accordance  with 
paragraph  (aX4)  of  Ibis  section. 

(ii)  Tne  deterioration  factors  for  each 
engine  family  group  shall  be  determined 
by  the  Administrator  using  historical 
durability  data  from  as  many  as  tiuree 
previous  model  yean.  These  data  wiB 
consist  of  deterioration  factors  generated 
by  durability  data  vehicles  r^resmiting 
certified  engine  families  and  of 
deterioration  factors  firom  vebiefos 
selected  undre  $  86.094-24(h) .  The 
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Administrator  shall  determine  how 
these  data  will  be  combined  for  each 
engine  family  group. 

(A)  The  test  result  to  be  used  in  the 
calculation  of  each  deterioration  factor 
to  be  combined  for  each  engine  family 
group  shall  be  those  test  results 
specified  in  paragraph  (a)(4)(i)(A)  of  this 
section. 

(B)  For  each  durability  data  vehicle 
selected  under  §  86.094-24(h),  all 
applicable  exhaust  emission  results 
shall  be  plotted  as  a  function  of  the 
mileage  on  the  system  rounded  to  the 
nearest  mile,  and  the  best  fit  straight 
lines,  fitted  by  method  of  least  squares, 
shall  be  drawn  through  all  these  data 
points.  The  exhaust  deterioration  factor 
for  each  durability  data  vehicle  shall  be 
calculated  as  specified  in  paragraph 

(a)(4)(i)(B)  of  tMs  section. 

(Cj  Line-crossing.  The  line-crossing 
criteria  of  §  86.094-28  (a)(4)(i)(B)  apply. 

(1)  The  Administrator  will  not  accept 
for  certification  line-crossing  data  from 
preproduction  durability  data  vehicles 
selected  under  $  86.094-24(c). 

(2)  The  Administrator  will  not  accept 
for  certification  line-crossing  data  from 
production  durability  data  vehicles 
selected  under  §  86.094-24(h)(l)  unless 
the  4,000-mile  test  result  multiplied  by 
the  engine  family  group  deterioration 
factor  does  not  exroed  the  applicable 
emission  standards.  The  deterioration 
factors  used  for  this  purpose  shall  be 
those  that  were  used  in  the  certification 
of  the  production  vehicle. 

Manufrcturers  may  calculate  this 
product  inunediately  after  the  4,000- 
mile  test  of  the  vehicle.  If  the  product 
exceeds  the  applicable  standa^,  the 
manufacturer  may,  with  the  approval  of 
the  Administrator,  discontinue  the 
vehicle  and  substitute  a  new  vehicle. 
The  manufacturer  may  cmitinue  the 
original  vehicle,  but  the  data  will  not  be 
acceptable  if  line  crossine  ocmirs. 

foKl)  Para^ph  (b)  of  tnis 'section 
applies  to  li^t-duty  trucks. 

(2)  Each  exhaust  and  evaporative 
emission  standard  (and  fainily 
particulate  emission  limit,  as 
appropriate)  of  §  86.094-9  applies  to  the 
emissions  of  vehicles  for  the  appropriate 
usefiil  Ufa  as  defined  in  §§  86.094-2  and 
86.094-9. 

(3)  Since  emission  control  efficiency 
generally  decreases  with  the 
accumulation  of  mileage  on  the  vehicle, 
deterioration  factors  will  be  used  in 
combination  with  emission  data  vehicle 
test  results  as  the  basis  for  determining 
compliance  with  the  standards  (or 
family  emission  limits,  as  appropriate). 

(4) Ci)  Paragraph  (b)(4)  of  tnis  section 
describes  the  procedure  for  determining 
compliance  of  a  new  vehicle  with 
exhaust  emissirm  standards  (or  family 


emission  limits,  as  appropriate),  based 
on  deterioration  factors.  If  the 
manufacturer  certifies  under  the 
Standard  Self-Approval  Program  as 
specified  in  §  86.094-13(f),  the 
manufactiuer  supplies  the  deterioration 
factors.  If  the  manufacturer  certifies 
under  the  Alternative  Service 
Accumulation  Durability  Program  as 
specified  in  §  86.094-13(e),  the 
applicable  procedure  for  the 
determination  of  deterioration  factors 
for  light-duty  trucks  is  the  same  as  that 
described  in  paragraph  (a)(4)  of  this 
section  for  li^t-duty  vehicles. 

(ii)  Separate  exhaust  emission 
deterioration  factors,  determined  from 
tests  of  vehicles,  engines,  subsystems,  or 
components  conducted  by  the 
manufacturer,  shall  be  supplied  for  each 
standard  and  for  each  engine-system 
combination. 

(iii)  The  official  exhaust  emission 
results  for  each  applicable  exhaust 
emission  standard  for  each  emission 
data  vehicle  at  the  selected  test  point 
shall  be  adjusted  by  multiplication  by 
the  appropriate  deterioration  factor. 
However,  if  the  deterioration  factor 
supplied  by  the  manufacturer  is  less 
than  one,  it  shall  be  one  for  the 
pu^oses  of  this  paragraph. 

(iv)  The  emission  values  to  compare 
with  the  standards  (or  family  emission 
limits,  as  appropriate)  shall  be  the 
adjusted  emission  values  of  paragraph 

(b)(4)(iii)  of  this  section  rounded  to  two 
significant  figures  in  accordance  %dth 
ASTM  E  29-67  (reapproved  1980)  (as 
referenced  in  paragraph  (a)(4)(i)(B)(2)(ii) 
of  this  section)  for  ea^  ei^9ion  ^ta 
engine. 

t5)(i)  Paragraphs  (b)(5)(i)  (A)  and  (B) 
of  this  section  apply  only  to 
manufacturers  electing  to  participate  in 
the  particulate  averaging  program. 

(A)  If  a  manufacturer'  chooses  to 
change  the  level  of  any  fainily 
particulate  emission  limit(s), 
compliance  with  the  new  limitfs)  must 
be  b^d  upon  existing  certification 
data. 

(B)  The  production-weighted  average 
of  the  family  particulate  emission  limits 
of  all  applicable  engine  famiUes, 
rounded  to  two  significant  figures  in 
accordance  with  ASTM  E  29-67 
(reapproved  1980)  (as  referenced  in 
paragraph  (a)(4)(i)(B)(2)(/i)  of  this 
section),  must  comply  wiffi  the 
particulate  standard  in  §  86.094- 
9(a)(l)(iv)  or  (d)(l)(iv),  or  the  composite 
peculate  standard  as  defined  in 

§  86.094-2,  as  appropriate,  at  the  end  of 
the  product  year. 

(ii)  Paragraphs  (bK5)(ii)  (A)  and  (B)  of 
this  section  apply  only  to  manufacturers 
electing  to  participate  in  the  NO. 
averaging  program. 


(A)  If  a  manufacturer  diooses  to 
change  the  level  of  any  family  NO. 
emission  limit(s),  compliance  with  the 
new  limit(s)  must  be  based  upcm 
existing  certification  data. 

(B)  The  production-weighted  average 
of  the  family  NO*  emission  limits  of  all 
applicable  mrgine  families,  rounded  to 
two  significant  figures  in  accordance  , 
with  ASTM  E  29-67  (reapproved  1980) 

(as  referenced  in  paragraph 
(a)(4)(i)(B)(2Kri)  of  this  section),  must 
comply  with  the  NO,  emission 
stands!^  of  $  86.0d4-9(a)(l)(iii)  (A)  or 
(B)  of  $  86.094-9(d)(l)(iii)  (A)  or  (B),  or 
the  composite  NO,  stmdard  as  defined 
in  §  86.094-2,  at  the  end  of  the  product 
year. 

(6)  (Reserved). 

(7) (i)  Paragraph  (b)(7)  of  this  section 
describes  the  procedure  for  determining 
compliance  of  a  new  vehicle  with 
evaporative  emission  standards.  The 
procedure  described  here  shall  be  used 
for  all  vehicles  in  all  model  years. 

(ii)  The  manufacturer  shall  determine, 
ba^d  on  testing  described  in  §  86.091- 
21(b)(4)(i),  and  supply  an  evaporative 
emission  deterioration  factor  for  each 
evaporative  emission  family-evaporative 
emission  control  system  combination. 
The  factor  shall  be  calculated  by 
subtracting  the  emission  level  at  the 
selected  test  point  from  the  emission 
level  at  the  useful  life  point. 

(iii)  The  official  evaporative  emission 
test  results  for  each  evaporative 
emission  data  vehicle  at  the  selected  test 
point  shall  be  adjusted  by  the  addition 
of  the  appropriate  deterioratirm  factor. 
However,  if  the  deterioration  factor 
supplied  by  the  manufacturer  is  less 
than  zero,  it  shall  be  zero  for  the 
purposes  of  this  paragraph. 

(iv)  The  emission  value  to  compare 
with  the  standards  shall  be  the  adjusted 
emission  value  of  paragraph  (b)(7)(iii)  of 
this  section  rounded  to  two  significant 
figures  in  accordance  with  ASTld  E  29- 
67  (reapproved  1980)  (as  refarmiced  in 
paragraph  (a)(4)(i)(B)(2)(ii)  of  this 
section)  for  each  evaporative  emission 
data  vehicle. 

(8)  Every  test  vehicle  of  an  engine 
family  must  comply  with  all  applicable 
standards  (and  fa^y  emission  limits, 
as  appropriate),  as  determined  in 
paragraphs  (b)(4)(iv)  and  (b)(7)(iv)  of 
this  section,  before  any  vehicle  in  that 
family  will  be  certified 

(c)  (1)  Paragraph  (c)  of  this  section 
applies  to  heavy-duty  engines. 

(2)  The  erdiaust  emission  standards 
(or  fomily  emission  limits,  as 
appropriate)  for  Otto-cycle  engines  in 
§  86.094-10  or  for  diesel-cycle  engines 
in  §  86.094-11  apply  to  the  emissions  of 
engines  for  their  useful  life. 
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(3)  Since  emission  control  efficiency 
generally  decreases  with  the 
accumulation  of  service  on  the  engine, 
deterioration  factors  will' be  used  in 
combination  with  emission  data  engine 
test  results  as  the  basis  for  determining 
compliance  with  the  standards. 

(4J  (i)  Paragraph  (c)(4)  of  this  section  • 
describes  the  procedure  for  determining 
compliance  of  an  engine  with  emission 
standards  (or  family  emission  limits,  as 
appropriate),  based  on  deterioration 
factors  supplied  by  the  manufacturer. 

(ii)  Separate  exhaust  emission 
deterioration  factors,  determined  from 
tests  of  engines,  subsystems,  or 
components  conducted  by  the 
manufactuxer.  shall  be  supplied  for  each 
engine-system  combination.  For  Otto- 
cyde  engines,  separate  factors  shall  be 
established  for  transient  HC  (C^flHCE). 
CX),  and  NO,;  and  idle  GO.  for  those 
engines  utilizing  aftertreatment 
technology  (e.g..  catalytic  converters). 

For  diesel-cycle  en^es.  separate 
factors  shall  be  estwlished  for  transient 
HC  (OMHCE).  00.  NO,,  and  exhaust 
particulate.  For  diesel-cyde  smoke 
testing,  separate  factors  shall  also  be 
established  for  the  acceleration  mode 
(designated  as  “A”)>  the  lugging  mode 
(designated  as  "B”),  and  peak  opadty 
(designated  as  "C'j. 

(iiiKA)  Paragraphs  (c)(4)(iii)(A)  (1) 
and  [2)  of  this  section  apply  to  Otto- 
cycle  heavy-duty  engines. 

(1)  Otto-cycle  heavy-duty  engines  not 
utilizing  aftertreatwent  technology  (e.g., 
catalytic  converters).  For  transient  HC 
(OMHCE).  CO.  and  NO,,  the  offidal 
exhaust  emission  results  for  each 
emission  data  engine  at  the  seleded  test 
point  shall  be  adjusted  by  the  addition 
of  the  appropriate  deterioration  fador. 
However,  if  the  deterioration  factor 
supplied  by  the  manufacturer  is  less 
than  zero,  it  shall  be  zero  for  the 
purposes  of  this  paragraph. 

(2)  Otto-cycle  neavy-auty  engines 
utilizing  aftertreatment  technology  (e.g., 
catalytic  converters).  For  transient  HC 
(OMHCE),  00,  and  NO,,  and  for  idle 
CO,  the  offidal  exhaust  emission  results 
for  each  emission  data  engine  at  the 
seleded  test  point  shall  be  adjusted  by 
multiplication  by  the  appropriate 
deterioration  fador.  However,  if  the 
deterioration  fador  supplied  by  the 
manufadmer  is  less  than  one,  it  shall  be 
one  for  the  purposes  of  this  paragraph. 

(B)  Paragraph  (c)(4)(iii)(B)  of  tms 
section  applies  to  diesel-cycle  heavy- 
duty  engines. 

(1)  Diesel-cycle  heavy-duty  engines 
not  utilizing  aftertreatment  technology 
(e.g.,  particulate  traps).  For  transient  HC 
(OMHCE),  00,  NO,,  and  exhaust 
particulate,  the  official  exhaust  emission 
results  for  each  emission  data  engine  at 


the  seleded  test  point  shall  be  adjusted 
by  the  addition  of  the  appropriate 
deterioration  fador.  However,  if  the 
deterioration  fador  supplied  by  the 
manufadurer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
para^ph. 

{2)  Diesel-cycle  heavy-duty  engines 
utilizing  aftertreatment  technology  (e.g., 
particulate  traps).  For  transient  HC 
(OMHCE),  CO,  NO,,  and  exhaust 
particulate,  the  offidal  exhaust  emission 
results  for  each  emission  data  engine  at 
the  seleded  test  point  shall  be  adjusted 
by  multiplication  by  the  appropriate 
deterioration  fador.  However,  if  the 
deterioration  fador  supplied  by  the 
manufadurer  is  less  than  one,  it  shall  be 
one  for  the  purposes  of  this  paragraph. 

(3)  Dieset-cycle  heavy-duty  engines 
ordy.  For  acceleration  smoke  (“A"), 
lugging  smoke  (“B*’)i  and  peak  smoke 
(“C”),  the  offidal  e^^aust  emission 
results  for  each  emission  data  engine  at 
the  seleded  test  point  shall  be  adjusted 
by  the  addition  of  the  appropriate 
deterioration  fador.  However,  if  the 
deterioration  fador  supplied  by  the 
manufad\irer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
paragri^h. 

(i>0  lire  emission  values  to  compare 
with  the  standards  (or  family  emission 
limits,  as  appropriate)  shall  be  the 
adjusted  emission  values  of  paragraph 
(c)(4)(iii)  of  this  section,  rovmded  to  the 
same  number  of  significant  figures  as 
contained  in  the  applicable  standard  in 
accordance  with  ASTM  E  29-67 
(reapproved  1980)  (as  refsrenced  in 
para^ph  (a)(4)(i)(B)(2)(ij)  of  this 
section),  for  ea(±  emission  data  engine. 

(5)-(6)  [Reserved] 

(7)  Every  test  engine  of  an  engine 
family  must  comply  with  all  applicable 
standiards  (or  family  emission  limits,  as 
appropriate),  as  determined  in 
paragraph  (c)(4)(iv)  of  this  section, 
before  any  engine  in  that  family  will  be 
certified. 

(d)  (1)  Paragraph  (d)  of  this  section 
apphes  to  heavy-duty  vehicles  equipped 
with  gasoline-fueled  or  methanol-fueled 
en^es. 

(2)  The  applicable  evaporative 
emission  standard  in  §  86.091-10  or 

§  86.094-11  applies  to  the  emissions  of 
vehides  for  their  useful  life. 

(3) (i)  For  vehicles  with  a  GVWR  of  up 
to  26,000  pounds,  because  it  is  expect^ 
that  emission  control  effidency  lAdll 
change  during  the  useful  life  of  the 
vehide,  an  evaporative  emission 
deterioration  factor  shall  be  determined 
frt)m  the  testing  described  in  §  86.088- 
23(b)(3)  for  ea(^  evaporative  emission 
family-evaporative  emission  control 
system  combination  to  indicate  the 
evaporative  emission  control  system 


deterioration  during  the  useful  life  of 
the  vehide  (minimum  50,000  miles). 

Ihe  factor  shall  be  established  to  a 
minimum  of  two  places  to  the  right  of 
the  decimal. 

(ii)  For  vehides  with  a  GVWR  of 
greater  than  26,000  poimds,  because  it 
is  expected  that  emission  control 
effidency  will  change  during  the  useful 
life  of  the  vehide,  each  manufacturer’s 
statement  as  required  in  §  86.094-23(b) 

(4)  (ii)  shall  indude,  in  accordance  with 
good  engineering  practice,  consideration 
of  control  system  deterioration. 

(4)  The  evaporative  emission  test 
results,  if  any,  shall  be  adjusted  by  the 
addition  of  the  appropriate  deterioration 
factor,  provided  that  if  the  deterioration 
fador  as  computed  in  paragraph  (d)(3) 
of  this  section  is  less  than  zero,  that 
deterioration  fador  shall  be  zero  for  the 
purposes  of  this  paragraph. 

(5)  The  emission  level  to  compare 
with  the  standard  shall  be  the  adjusted 
emission  level  of  paragraph  (d)(4)  of  this 
section.  Before  any  emission  value  is 
compared  with  the  standard,  it  shall  be 
rounded,  in  accordance  with  ASTM  E 
29-67  (reapproved  1980)  (as  referenced 
in  paragraph  (a)(4)(i)(B)(2)(i/)  of  this 
section),  to  two  significant  figures.  The 
rounded  emission  values  may  not 
exceed  the  standard. 

(6)  Every  test  vehide  of  an 
evaporative  emission  family  must 
comply  with  the  evaporative  emission 
standara,  as  determined  in  paragraph 
(d)(5)  of  this  section,  before  any  vemde 
in  that  family  may  be  certified. 

(Approved  by  the  Office  of  Management  and 
Bud^  under  control  number  2060-0104) 

13.  Section  86.094-30  is  revised  to 
read  as  follows: 

186.094-90  Certification. 

(a)(l)(i)  If,  after  a  review  of  the  test 
reports  and  data  submitted  by  the 
manufadurer,  data  derived  from  any 
inspection  carried  out  under  §  86.091- 
7(c)  and  any  other  pertinent  data  or 
information,  the  Administrator 
determines  that  a  test  vehicle(s)  (or  test 
engine(s))  meets  the  requirements  of  the 
Ad  and  of  this  subpart,  he  will  issue  a 
certificate  of  conformity  with  resped  to 
such  vehide(s)  (or  engine(s))  except  in 
cases  covered  by  paragraphs  (a)  (1)  (ii) 
and  (c)  of  this  section. 

(ii)  Gasoline-fueled  and  methanol- 
fueled  heavy-duty  vehicles.  If,  after  a 
review  of  the  statement(s)  of  compliance 
submitted  by  the  manufadurer  under 
§  86.094-23(b)(4)  and  any  other 
pertinent  data  or  information,  the 
Administrator  determines  that  the 
requirements  of  the  Ad  and  this  subpart 
have  been  met,  he  will  issue  one 
certificate  of  conformity  per 
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manufocturer  with  respect  to  the 
evaporative  emission  mmiiy(ies) 
covered  by  paragraph  (c)  of  this  section. 

(2)  Such  certificate  will  be  issued  for 
sudi  period  not  to  exceed  one  model 
year  as  the  Administrator  may 
determine  and  upon  such  terms  as  he 
may  deem  necessary  or  appropri^  to 
assure  that  any  new  motor  veUcle  (or 
new  motor  vehicle  engine)  covered  by 
the  certificate  will  meet  the 
reouirements  of  the  Act  and  of  this  part 

(3) (i)  One  such  certificate  will  be 
issued  for  each  engine  family.  For 
gasoline-fueled  and  methanol-fiieled 
light-duty  vehicles  and  light-duty 
trucks,  one  such  certificate  will  be 
issued  for  each  engine  family 
evaporative  emission  family 
combination. 

(A)  Light-duty  vehicles.  Each 
certificate  will  certify  compliance  with 
no  more  than  one  set  of  in-use  and 
certification  standards  (or  family 
emission  limits,  as  appropriate). 

(B)  Light-duty  tru(^.  &ch  certificate 
will  certify  compliance  with  no  more 
than  one  set  of  in-use  and  certification 
standards  (or  family  emission  limits,  as 
appropriate),  except  where  there  are 
both  low-altitude  standards  and  high 
altitude  standards  applicable.  The 
certificate  shall  state  that  it  covers 
vehicles  sold  or  delivered  to  an  ultimate 
purchaser  for  principal  use  at  a 
designated  hi^-altitude  location  only  if 
the  vehicle  conforms  in  all  material 
respects  to  the  design  specifications  that 
apply  to  those  vehicles  described  in  the 
application  for  certification  at  high 
altitude. 

(ii)  For  gasoline-fueled  and  methanol- 
fuel^  heavy-duty  vehicles,  one  such 
certificate  will  be  issued  for  each 
manufEN^turer  and  will  certify 
compliance  for  those  vehicles 
previously  identified  in  that 
manufacturer’s  statement(s)  of 
compliance  as  required  in  {^86.094- 
23(b)  (4)  (i)  and  (ii). 

(iii)  For  diesel-cycle  light-duty 
vehicles  and  light-duty  trucks,  or  diesel- 
cycle  heavy-duty  engines,  included  in 
the  applicable  particulate  averaging 
program,  the  manufacturer  may  at  any 
time  during  production  elect  to  change 
the  level  of  any  family  particulate 
emission  limit  by  demonstrating 
compliance  with  the  new  limit  as 
desc^bed  in  §§  86.094-28(a)(6)  and 
86.094-28(b)(S)(i) .  New  certificates 
issued  under  this  paragraph  will  be 
applicable  only  for  vefocles  (or  engines) 
prMuced  subsequent  to  the  date  of 
issuance. 

(iv)  For  light-duty  trucks  or  heavy- 
duty  engines  included  in  the  applicable 
NO.  averaging  program,  the 
manufacturer  may  at  any  time  during 


production  elect  to  diange  the  level  of 
any  family  NO.  emission  limit  by 
demonstrating  compliance  «vith  the  new 
limit  as  described  in  $  86.094- 
28(b)(5)(ii).  New  certificates  issued 
under  this  paragraph  will  be  applicable 
only  for  vraicles  (or  engines)  produced 
subsemtent  to  the  day  of  issue. 

(4)(i  j  The  adjustment  or  modification 
of  any  light-duty  truck  in  accordance 
with  instructions  provided  by  the 
manufacturer  for  the  altitude  where  the 
vehicle  is  principally  used  will  not  be 
considered  a  violation  of  section 
203(a)(3)  of  the  Clean  Air  Act  (42  U.S.C 
7522  (a)(3)). 

(ii)  A  violation  of  section  203(a)(1)  of 
the  Clean  Air  Act  (42  U.S.C.  7522(a)(1)) 
occurs  when  a  maniifacturer  sells  or 
delivers  to  an  ultimate  purchaser  any 
light-duty  vehicle  or  li^t-duty  truck, 
subject  to  the  regulations  imder  the  Act, 
under  any  of  the  conditions  specified  in 
the  remainder  of  this  paragraph. 

(A)  When  a  light-duty  vehicle  or  light- 
duty  trudc  is  not  configured  to  meet 
hi^-altitude  requirements: 

(1)  At  a  designated  high-altitude 
location,  unless  such  manufacturer  has 
reason  to  believe  that  such  vehicle  will 
not  be  sold  to  an  ultimate  purchaser  for 
principal  \ise  at  a  designated  high- 
altitude  location;  or 

(2)  At  a  location  other  than  a 
designated  high-altitude  location,  when 
such  manufacturer  has  reason  to  believe 
that  sudi  motor  vehicle  will  be  sold  to 
an  ultimate  purdiaser  for  principal  use 
at  a  des^ated  high-altitude  location. 

(B)  When  a  light-duty  vehicle  is  not 
configured  to  meet  low-altitude 
requirements,  as  provided  in  §  86.094- 
8(i) : 

(7)  At  a  designated  low-altitude 
location,  unless  such  manufacturer  has 
reason  to  believe  that  such  v^icle  will 
not  be  sold  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  low- 
altitude  location;  cur 

(2)  At  a  location  other  than  a 
designated  low-altitude  location,  when 
such  manufacturer  has  reason  to  believe 
that  such  motor  v^cle  will  be  sold  to 
an  ultimate  purchaser  for  principal  use 
at  a  designated  low-altitude  location. 

(iii)  A  manufacturer  ^11  be  deemed 
to  have  reason  to  believe  that  a  light- 
duty  v^icle  that  has  been  exempted 
from  compliance  with  emission 
standards  at  high-altitude,  or  a  light- 
duty  truck  which  is  not  cxmfigur^  to 
meet  hi^-altitude  requirements,  will 
not  be  sold  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  high- 
altitude  location  if  the  manufacturer  has 
informed  its  dealers  and  field 
representatives  about  the  terms  of  these 
high-altitude  regulations,  has  not  caused 
the  improper  sale  itself,  and  has  taken 


reasonable  achon  which  shall  include, 
but  not  be  limited  to,  either  paragraph  ; 
(aK4)(iii)  (A)  or  (B).  and  paragraph 
(a)(4Kiii)(C)  of  tfos  sechon: 

(A)  Requiring  dealers  in  designated 
high^titude  locations  to  submit  written 
statements  to  the  manufacrturer  signed 
by  the  ultimate  purchaser  that  a  vehicle 
w^ch  is  not  configured  to  meet  high-  j 
altitude  requirements  will  not  be  used 
principally  at  a  designated  high-altitude 
IcKatioa;  requiring  clralers  in  cxiunties 
contiguous  to  designated  high-altitude 
lcx:ations  to  submit  written  statements 
to  the  manufacturer,  signed  by  the 
ultimate  purchaser  who  represents  to 
the  dealer  in  the  normal  course  of 
business  that  he  or  she  resides  in  a 
designated  high-altitude  lcx»tion,  that  a 
vehicJe  which  is  not  configured  to  meet 
high-altitude  requirements  will  not  be 
u^  princapally  at  a  designated  high- 
altitude  location:  and  for  each  sale  or 
delivery  of  fleets  of  ten  or  more  such 
vehicles  in  a  high-altitude  Icxation  or  in 
counties  contiguous  to  high-altitude 
locaticms,  requiring  either  the  selling 
dealer  or  the  delivering  dealer  to  submit 
written  statements  to  the  manuCachtrer, 
signed  by  the  ultimate  purchaser  who 
represents  to  the  dealer  in  the  normal 
course  of  business  that  he  or  she  resides 
in  a  desimated  high-altitude  location, 
that  a  vehicle  which  is  not  configured 
to  meet  high-altitude  requirements  will 
not  be  used  principally  at  a  designated 
high-altitude  Icxation.  In  addition,  the 
manufacturer  will  make  available  to 
EPA,  upon  reasonable  written  request 
(but  not  more  frequently  than  ciuarteriy, 
unless  EPA  has  demonstrated  that  it  has 
substantial  reason  to  believe  that  an 
improperly  configured  vehicle  has  been 
sold),  sales,  warranty,  or  other 
information  pertaining  to  sales  of 
vehicles  by  tne  dealers  described  above 
maintained  the  manufacturer  in  the 
normal  course  of  business  relating  to  the 
altitude  configuration  of  vehicles  and 
the  locations  of  ultimate  purchasers:  or 

(B)  Implementing  a  system  whicii 
monitors  factory  orders  of  low-altitude 
vehicles  by  high-altitude  dealers,  or 
through  other  means,  identifies  dealers 
that  may  have  sold  ch*  delivered  a 
vehicde  not  configured  to  meet  the  hi^- 
altitude  requirements  to  an  ultimate 
purchaser  tor  principal  use  at  a 
designated  hi^-altitude  focation;  and 
making  such  information  available  to 
EPA  upc»  reascmable  written  request 
(but  not  more  frequently  than  quarterly, 
unless  EPA  has  demonstrated  that  it  has 
substantial  reason  to  believe  that  an 
improperly  configured  vehicle  has  been 
sold);  and 

(C)  Within  a  reasonable  time  after 
receiving  written  notice  from  EPA  or  a 
State  or  local  government  agencry  that  a 
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dealer  may  have  improperly  sold  or 
delivered  a  vehicle  not  configured  to 
meet  the  high-altitude  requirements  to 
an  ultimate  purchaser  residing  in  a 
designated  high-altitude  location,  or 
based  on  information  obtained  pursuant 
to  paragraph  (a)(4)(iii)  of  this  section 
that  a  dealer  may  have  improperly  sold 
or  delivered  a  significant  number  of 
such  vehicles  to  ultimate  purchasers  so 
residing,  reminding  the  dealer  in 
writing  of  the  requirements  of  these 
regulations,  and,  where  appropriate, 
warning  the  dealer  that  sale  by  the 
dealer  of  vehicles  not  configiued  to 
meet  high-altitude  requirements  may  be 
contrary  to  the  terms  of  its  fi^chise 
agreement  with  the  manufacturer  and 
the  dealer  certification  requirements  of 
'  §  85.2108  of  this  chapter. 

(iv)  A  manufacturer  shall  be  deemed 
to  have  reason  to  believe  that  a  light- 
duty  vehicle  which  has  been  exempted 
from  compliance  with  emission 
standards  at  low-altitude,  as  provided  in 
§  86.094-8(i),  will  not  be  sold  to  an 
ultimate  purchaser  for  principal  use  at 
a  designated  low-altitude  location  if  the 
manufacturer  has  informed  its  dealers 
and  field  representatives  about  the 
terms  of  the  high-altitude  regulations, 
has  not  caused  the  improper  sale  itself, 
and  has  taken  reasonable  action  which 
shall  include,  but  not  be  limited  to, 
either  paragraph  (a)(4)(iv)  (A)  or  (B),  and 
(a)(4)(iv)(C)  of  this  section: 

(A)  Requiring  dealers  in  designated 
low-altitude  locations  to  submit  written 
statements  to  the  manufacturer  signed 
by  the  ultimate  purchaser  that  a  vehicle 
which  is  not  configured  to  meet  low- 
altitude  requirements  will  not  be  used 
principally  at  a  designated  low-altitude 
location;  requiring  dealers  in  counties 
contiguous  to  designated  low-altitude 
locations  to  submit  written  statements 
to  the  manufacturer,  signed  by  the 
ultimate  purchaser  who  represents  to 
the  dealer  in  the  normal  course  of 
business  that  he  or  she  resides  in  a 
designated  low-altitude  location,  that  a 
vehicle  which  is  not  configured  to  meet 
low-altitude  requirements  will  not  be 
used  principally  at  a  designated  low- 
altitude  location;  and  for  each  sale  or 
delivery  of  fleets  of  ten  or  more  such 
vehicles  in  a  low-altitude  location  or  in 
coimties  contiguous  to  low-altitude 
locations,  requiring  either  the  selling 
dealer  or  the  delivering  dealer  to  submit 
written  statements  to  the  manufacturer, 
signed  by  the  ultimate  purchaser  who 
represents  to  the  dealer  in  the  normal 
course  of  business  that  he  or  she  resides 
in  a  designated  low-altitude  location, 
that  a  vehicle  which  is  not  configvtred 
to  meet  low-altitude  requirements  will 
not  be  used  principally  at  a  designated 
high-altitude  location.  In  addition,  the 


manufacturer  will  make  available  to 
EPA,  upon  reasonable  written  request 
(but  not  more  firequently  than  quarterly, 
unless  EPA  has  demonstrated  that  it  has 
substantial  reason  to  believe  that  an 
improperly  configured  vehicle  has  been 
sold),  sales,  warranty,  or  other 
information  pertaining  to  sales  of 
vehicles  by  the  dealers  described  above 
maintained  by  the  manufacturer  in  the 
normal  coxirse  of  business  relating  to  the 
altitude  configuration  of  vehicles  and 
the  locations  of  ultimate  purchasers;  or 

(B)  Implementing  a  system  which 
monitors  factory  o^ers  of  high-altitude 
vehicles  by  low-altitude  dealers,  or 
through  o&er  means,  identifies  dealers 
that  may  have  sold  or  delivered  a 
vehicle  not  configured  to  meet  the  low- 
altitude  requirements  to  an  ultimate 
purchaser  for  principal  use  at  a 
designated  low-altitude  location;  and 
making  such  information  available  to 
EPA  upon  reasonable  written  request 
(but  not  more  fiequently  than  quarterly, 
uhless  EPA  has  demonstrated  ^at  it  has 
substantial  reason  to  believe  that  an 
improperly  configured  vehicle  has  been 
sold);  and 

(C)  Within  a  reasonable  time  after 
receiving  written  notice  from  EPA  or  a 
state  or  local  government  agency  that  a 
dealer  may  have  improperly  sold  or 
delivered  a  vehicle  not  configured  to 
meet  the  low-altitude  requirements  to 
an  ultimate  purchaser  residing  in  a 
designated  low-altitude  location,  or 
based  on  information  obtained  pursuant 
to  paragraph  (a)(4)(iv)  of  this  section 
that  a  dealer  may  have  improperly  sold 
or  delivered  a  significant  number  of 
such  vehicles  to  ultimate  piirchasers  so 
residing,  reminding  the  dealer  in 
writing  of  the  requirements  of  these 
regulations,  and,  where  appropriate, 
warning  the  dealer  that  sale  by  the 
dealer  of  vehicles  not  configured  to 
meet  low-altitude  requirements  may  be 
contrary  to  the  terms  of  its  franchise 
agreement  with  the  manufacturer  and 
the  dealer  certification  requirements  of 
§  85.2108  of  this  chapter. 

(5)(i)  For  the  purpose  of  paragraph  (a) 
of  this  section,  a  “designated  high- 
altitude  location”  is  any  coimty  which 
has  substantially  all  of  its  area  located 
above  1,219  meters  (4,000  feet)  and: 

(A)  Requested  and  extension  past  the 
attainment  date  of  December  31, 1982, 
for  compliance  with  either  the  National 
Ambient  Air  Quality  Standards  for 
carbon  monoxide  or  ozone,  as  indicated 
in  part  52  (Approval  and  Promulgation 
of  Implementation  Plans)  of  this  title;  or 

(B)  Is  in  the  same  state  as  a  county 
designated  as  a  high-altitude  location 
according  to  paragraph  (a)(5)(i)(A)  of 

‘  this  section. 


(ii)  The  designated  high-altitude 
locations  defined  in  paragraph  (a)f5)(i) 
of  this  section  are  listed  below: 

State  of  Colorado 

Adams 

Alamosa 

Arapahoe 

Archuleta 

Boulder  - 

Chaffee 

Cheyenne 

Qear  Creek 

Conejos 

Costilla 

Crowley 

Custer 

Delta 

Denver 

Dolores 

Douglas 

Eagle 

Elbert 

El  Paso 

Fremont 

Garfield 

Gilpin 

Grand 

Gunnison 

Hinsdale 

Huerfano 

Jackson 

Jefferson 

Kit  Carson 

Lake 

La  Plata 

Larimer 

Las  Animas 

Lincoln 

Mesa 

Mineral 

Moffat 

Montezuma 

Montrose 

Morgan 

Otero 

Ouray 

Park 

Pitkin 

Pueblo 

Rio  Blanco 

Rio  Grande 

Routt 

Saguache 

San  Juan 

San  Miguel 

Sununit 

Teller 

Washington 

Weld 

State  of  Nevada 
Carson  Qty 
Douglas 
Elko 

Esmeralda 

Eureka 

Humboldt 

Lander 

Lincoln 

Lyon 

Mineral 

Nye 

Pershing 
Storey 
Washoe 
White  Pine 
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State  of  New  Mexico 

Bernalillo 

Catron 

Colfax 

Curry 

De  Baca 

Grant 

Guadalupe 

Harding 

Hidalgo 

Lincom 

Los  Alamos 

Lima 

McKinley 

Mora 

Otero 

Rio  Arriba 

Roosevelt 

Sandoval 

San  Juan 

San  Miguel 

Santa  Fe 

Sierra 

Socorro 

Taos 

Torrance 

Union 

Valencia 

State  of  Utah 

Beaver 

Box  Elder 

Cache 

Carbon 

Daggett 

Davis 

Duchesne 

Emery 

Garfield 

Grand 

Iron 

Juab 

Kane 

Millard 

Morgan 


State  of  Idaho 

Bannock 

Bear  Lake 

Bingham 

Blaine 

Boimeville 

Butte 

Camas 

Caribou 

Cassia 

Clark 

Custer 

Franklin 

Fremont 

Jefferson 

Lemhi 

Madison 

Minidoka 

Oneida 

Power 

Treton 

Valley 

State  of  Montana 

Beaverhead 

Deer  Lodge 

Gallatin 

Jefferson 

Judith  Basin 

Madison 

Meagher 

Park 

Powell 

Silver  Bow 

Wheatland 

State  of  Nebraska 

Banner 

Cheyenne 

Kimball 

Sioux 

State  of  Oregon 
Harney 
Klamath 
Lake 


Piute 

Rich 

Salt  Lake 

San  Juan 

Sanpete 

Sevier 

Summit 

Tooele 

Uintah 

Utah 

Wasatch 

Wayne 

Weber 

(iii)  For  the  purpose  of  paragraph  (a) 
of  this  section,  a  “designated  low- 
altitude  location"  is  any  county  which 
has  substantially  all  of  its  area  located 
helow  1,219  meters  (4,000  feet). 

(iv)  The  designated  low-altitude 
locations  so  defined  include  all  counties 
in  the  United  States  which  are  not  listed 
in  either  paragraph  (a)(5)(ii)  of  this 
section  or  in  delist  below: 

State  of  Arizona 

Apache  ' 

Cochise 

Coconino 

Navajo 

Yavapai 


State  Texas 
Jeff  Davis 
Hudspeth 
Parmer 

State  of  Wyoming 

Albany 

Campbell 

Carbon 

Converse 

Fremont 

Goshen 

Hot  Springs 

Johnson 

Laramie 

Lincoln 

Natrona 

Niobrara 

Park 

Platte 

Sublette 

Sweetwater 

Teton 

Uinta 

Washakie 

Weston 

(6)  Catalyst-equipped  vehicles, 
otherwise  covert  by  a  certificate, 
which  are  driven  outside  the  United 
States,  Canada,  and  t^xico  will  be 


{iresumed  to  have  been  operated  on 
eaded  gasoline  resulting  in  deactivation 
of  the  catalysts.  If  these  vehicles  are 
imported  or  offered  for  importation 
without  retrofit  of  the  catalyst,  they  will 
be  considered  not  to  be  within  the 
coverage  of  the  certificate  unless 
included  in  a  catalyst  control  program 
operated  by  a  manufacturer  or  a  United 
States  Government  agency  and 
approved  by  the  Administrator. 

(7)  For  incomplete  light-duty  trucks,  a 
certificate  covers  only  those  new  motor 
vehicles  which,  when  completed  by 
having  the  primary  load-carrying  device 
or  container  attadied,  conform  to  the 
maximum  curb  weight  and  frontal  area 
limitations  describe  in  the  application 
for  certification  as  required  in  §  86.094- 
21(d). 

(8)  For  heavy-duty  engines,  a 
certificate  covers  only  those  new  motor 
vehicle  engines  installed  in  heavy-duty 
vehicles  which  conform  to  the 
minimum  gross  vehicle  wei^t  rating, 
curb  weight,  or  fiontal  area  limitations 
for  heavyduty  vehicles  described  in 
§  86.082-2. 

(9)  For  incomplete  gasoline-fueled 
and  methanol-fueled  heavy-duty 
vehicles  a  certificate  covers  only  those 
new  motor  vehicles  which,  when 
completed,  conform  to  the  nominal 
maximum  fuel  tank  capacity  limitations 
as  described  in  the  application  for 
certification  as  requir^  in  §  86.094- 
21(o). 

(10)(i)  For  diesel-cycle  light-duty 
vehicle  and  diesel-cycle  li^t-duty  truck 
fiamilies  which  are  includ^  in  a 
particulate  averaging  program,  the 
manufacturer’s  production-weighted 
average  of  the  particulate  emission 
limits  of  all  engine  families  in  a 
participating  class  or  classes  shall  not 
exceed  the  applicable  diesel-cycle 
particulate  standard,  or  the  composite 
particulate  standard  defined  in 
§  86.090-2  as  appropriate,  at  the  end  of 
the  model  year,  as  determined  in 
accordance  with  this  part.  The 
certificate  shall  be  void  ab  initio  for 
those  vehicles  causing  the  production- 
weighted  FEL  to  exce^  the  particulate 
standard. 

(ii)  For  all  heavy-duty  diesel-cycle 
engines  which  are  included  in  the 
particulate  averaging,  trading,  or 
banking  programs  under  $  86.094-15, 
the  provisions  of  paragraphs  (a)(10)(ii) 
(A)  through  (C)  of  this  section  apply. 

(A)  All  certificates  issued  are 
conditionai  upon  the  manufacturer 
complying  with  the  provisions  of 
§  86.094-15  and  the  averaging,  trading, 
and  banking  related  provision  of  other 
applicable  sections,  both  during  and 
after  the  model  year  production. 
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(B)  Failure  to  comply  with  all 
{Visions  of  §  86.094-15  will  be 
considered  to  be  a  failure  to  satisfy  the 
conditions  upon  whidi  the  certificate 
was  issued,  and  the  certificate  may  be 
deemed  void  ah  initio. 

(C)  The  manufacturer  shall  bear  the 
bu^en  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  whidi  the  certificate  was  issued 
were  satisfied  or  excused. 

(11)  (i)  For  light-duty  truck  families 
wUch  are  included  in  a  NO.  averaging 
program,  the  manufacturer’s 
production-weighted  average  of  the  NO. 
emissicm  limits  of  all  such  engine 
families  shall  not  wtceed  the  applicable 
NOa  emission  standard,  or  the 
composite  NO.  emission  standard 
defined  in  §  86.088-2,  as  appropriate,  at 
the  end  of  the  model  year,  as 
determined  in  accmdance  with  this 
part  The  certificate  shall  be  void  ab 
initio  for  those  vehicles  causing  the 
production-weighted  FEL  to  exceed  the 
NO.  standard. 

(11)  For  all  heavy  diity  engines  which 
are  included  in  the  N(X  averaging, 
trading,  or  banking  programs  under 

§  86.091-15,  the  provisions  of 
paragraphs  (aMll)(ii)  (A)  through  (C)  of 
this  section  apply. 

(A)  All  certificates  issued  are 
conchtional  upon  the  manufacturer 
compl3nng  with  the  {Hovisions  of 
§  86.094-15  and  the  averaging,  trading, 
and  banking  related  provision  of  other 
applicable  sections,  both  during  and 
ahw  the  model  year  production. 

(6)  Failure  to  comply  with  all 
provisicms  of  $  86.094-15  will  be 
considered  to  be  a  failure  to  satisfy  the 
conditions  upon  which  the  certificate 
was  issued,  and  the  CMtificate  may  be 
deemed  void  ab  initio. 

(C)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the 
“fxmditions  upon  which  the  certificate 
was  issued  were  satisfied  or  excused. 

(12)  For  all  li^t-duty  vehicles 
certified  to  standards  under  $  86.094-8 
or  to  which  standards  under  $  86.708- 
94  are  applicable,  the  provisions  of 
paragraph  (a)(12)  (i)  through  (iii)  of  this 
secticm  apply. 

(i)  All  certificates  issued  are 
conditional  upon  the  manufacturer 
complying  with  all  provisions  of 

§§  86.094-8  and  86.708-94  both  during 
and  after  model  year  production. 

(ii)  Failure  to  meet  the  required 
implementaticm  sdiedule  sales 
percentages  as  specified  in  $§  86.094-8 
and  $  86.708-94  will  be  considered  to 
be  a  failure  to  satisfy  the  conditions 
upon  which  the  oertificate(s)  was  issued 
and  the  vehicles  sold  in  violation  of  the 


implementation  schedule  shall  not  be 
covered  by  the  certificate. 

(iii)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(13)  For  all  light-duty  trucks  certified 
to  standards  vmder  $  86.094-9  and  to 
which  standards  under  §  86.709-94  are 
applicable,  the  provisions  of  paragraphs 
(^(13)  (i)  through  (iii)  this  section 
apply. 

(i)  All  certificates  issued  are 
conditional  upon  the  manufacturer 
complying  with  all  provisions  of 

§§  86.094-9  and  86.709-94  both  during 
and  after  model  year  production. 

(ii)  Failure  to  meet  the  required 
implementation  schedule  sales 
percentages  as  specified  in  §§  86.094-9 
and  86.709-94  will  be  considered  to  be 
a  failure  to  satisfy  the  conditions  upon 
which  the  certificate(s)  was  issued  and 
the  individual  vehicles  sold  in  vicdation 
of  the  implementation  schedule  shall 
not  be  covered  by  the  certificate. 

(iii)  The  manufactiirer  shall  bear  the 
bitten  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(14)  For  all  light-duty  vehicles  and 
lig^t-duty  truclu  certified  with  an 
Alternative  Service  Accumxilation 
Durability  Program  under  §  86.094— 
13(e),  paragraphs  (a)(14)  (i)  through  (iii) 
of  this  section  apply. 

(i)  All  certificates  issued  are 
conditional  upon  the  manufacturer 
performing  the  in-use  verification 
program  pursuant  to  the  agreement 
described  in  §  86.094-13(e)(8). 

(ii)  Failure  to  fully  comply  with  all 
the  terms  of  the  in-use  verification 
program  pursuant  to  the  agreement 
described  in  §  86.094-13(e)(8)  will  be 
considered  a  failure  to  satisfy  the 
conditions  upon  which  the  certificate 
was  issued.  A  vehicle  or  truck  will  be 
considered  to  be  covered  by  the 
certificate  only  if  the  manufacturer 
fulfills  the  conditions  upon  which  the 
certificate  is  issued. 

(iii)  The  manufacturer  shall  bear  the 
bmden  of  establishing  to  the  satisfaction 
of  the  Administrator  &at  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(b)(1)  The  Administrator  will 
determine  whether  a  vehicle  (or  engine) 
covered  by  the  application  complies 
with  applicable  standards  (or  family 
emission  limits,  as  appropriate)  by 
observing  the  following  relationsUps:  in 
paragraphs  (bKl)  (i)  through  (iv)  of  this 
section: 

(i)  Light-duty  vehicles.  (A)  The 
durability  data  vehic)e(s)  selected  under 


§  86.094-24(c)(l)(i)  shall  represent  all 
vehicles  of  the  same  engine  system 
combination. 

(B) ’rhe  emission  data  vehicle(s) 
selected  under  §  86.094-24(b)(l)  (ii) 
through  (iv)  shall  represent  all  vehicles 
of  the  same  engine-system  combination 
as  ^plicable. 

(C)  The  emission  data  vehicle(s) 
selected  imder  §  86.094-24(b)(l)(^i)  (A) 
and  (B)  shall  represent  all  veUcles  of 
the  same  evaporative  control  system 
within  the  evaporative  famify. 

(ii)  Light-duty  trucks.  (A)  The 
emission  data  vehicle(s)  selected  under 
§  86.094-24(b)(l)(ii),  ^all  represent  all 
vehicles  of  the  same  engine-system 
combination  as  applicable. 

(B)  'The  emission  data  vehicle(s) 
selected  under  $  86.094-24  (b)(I)(vii)  (A) 
and  (B)  shall  represent  all  vehicles  of 
the  same  evaporative  control  system 
within  the  evaporative  famify. 

(C)  The  emission  data  vehicle(s) 
selected  imder  §  86  .09424(b)  (1)  (v) 
shall  represent  all  vehicles  of  the  same 
enginesystem  combination  as 
appUcable. 

(D)  The  emission  data  vehicle(s) 
selected  under  §  86.094-24(b)(l)(viii) 
shall  represent  all  vehicles  of  the  same 
evaporative  control  system  within  the 
evaporative  emission  family,  as 
applicable. 

(iii)  Heavy-duty  engines.  (A)  An  Otto- 
cycle  emission  data  test  engine  selected 
under  §  86.094-24(b)(2)(iv)  shall 
represent  all  engines  in  the  same  family 
of  the  same  engine  displacement- 
exhaust  emission  control  system 
combination. 

(8)  An  Otto-cycle  emission  data  test 
engine  selected  under  §  86.094- 
24(b)(2)(iii)  shall  represent  all  engines 
in  the  same  engine  family  of  the  same 
engine  displacement-exhaust  emission 
control  system  combination. 

(C)  A  (liesel  emission  data  test  engine 
selected  under  §  86.094-24(b)(3)(ii) 
shall  represent  all  engines  in  the  same 
en^ne-system  combination. 

(D)  A  diesel  emission  data  test  engine 
selected  under  §  86.094-24(b)(3)(iii) 
shall  represent  all  engines  of  that 
emission  control  system  at  the  rated  fuel 
delivei^  of  the  test  engine. 

(iv)  (!«soline-fueled  and  methanol- 
fueled  heavy-duty  vehicles.  A  statement 
of  compliance  submitted  under 

§  86.094-23(b)(4)  (i)  or  (u)  shall 
represent  all  vehicles  in  the  same 
evaporative  emission  family-evaporative 
emission  control  system  combination. 

(2)  The  Administrator  will  proceed  as 
in  paragraph  (a)  of  this  section  with 
respect  to  the  vehicles  (or  engines) 
belonging  to  an  engine  family  or  engine 
family-evaporative  emission  family 
combination  (as  applicable),  all  of 
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which  comply  with  all  applicable 
standards  (or  family  emission  Hmits,  as 
appropriate). 

l3)  if  after  a  review  of  the  test  reports 
and  data  submitted  by  the  manufacturer, 
data  derived  from  any  additional  testing 
conducted  pursuant  to  §  86.091-29,  data 
or  information  derived  from  any 
inspection  carried  out  under  §  86.094- 
7(d)  or  any  other  pertinent  data  or 
information,  the  Administrator 
determines  that  one  or  more  test 
vehicles  (or  test  engines)  of  the 
certification  test  fleet  do  not  meet 
applicable  standards  (ot  family  emission 
limits,  as  appropriate),  he  will  notify  the 
manufacturer  in  writing,  setting  forth 
the  basis  for  his  deteni^ation.  Within 
30  days  following  receipt  of  the 
notification,  the  manuf^urer  may 
request  a  hearing  on  the  Administrator's 
determination,  llie  request  shall  be  in 
writing,  signed  by  an  authorized 
representative  of  the  manufacturer  and 
shall  include  a  statement  specifying  the 
manufacturer's  objections  to  the 
Administrator’s  determination  and  data 
in  support  of  such  objections.  If,  after  a 
review  of  the  request  and  supporting 
data,  the  Administrator  finds  that  the 
request  raises  a  substantial  factual  issue, 
he  shall  provide  the  manufacturer  a 
hearing  in  accordance  with  §  86.078-6 
with  respect  to  such  issue. 

(4)  For  light-duty  vehicles  and  fight- 
duty  trucks  the  manufacturer  may,  at  its 
option,  proceed  with  any  of  the 
following  alternatives  with  respect  to  an 
emission  data  vehicle  determined  not  in 
compliance  with  all  applicable 
standards  (or  family  emission  limits,  as 
appr^riate)  for  which  it  was  tested: 

(i)  Request  a  hearing  under  §  86.078- 
6;  or 

(ii)  Remove  the  vehicle  configuration 
(or  evaporative  vehicle  configuration,  as 
applic^le)  which  failed,  from  his 
application: 

(A)  If  the  failed  vehicle  was  tested  for 
compliance  with  exhaust  emission 
standards  (or  family  emission  limits,  as 
appropriate)  only:  The  Administrator 
may  select,  in  place  of  the  failed 
vehicle,  in  accordance  with  the 
selection  criteria  employed  in  selecting 
the  failed  vehicle,  a  new  emission  data 
vehicle  to  be  tested  for  exhaust  emission 
compliance  only;  or 

(Bj  If  the  failed  vehicle  was  tested  for 
compliance  with  both  exhaust  and 
evaporative  emission  standards:  The 
Administrator  may  select,  in  place  of 
the  failed  vehicle,  in  accordance  with 
the  selection  criteria  employed  in 
selecting  the  failed  vehicle,  a  new 
emission  data  vehicle  which  will  be 
tested  for  compliance  with  both  exhaust 
and  evaporative  emission  standards.  If 
one  vehicle  cannot  be  selected  in 


accordance  with  the  selection  criteria 
employed  in  selecting  the  failed  vehicle, 
then  two  vehicles  may  be  selected  (i.e., 
one  vehicle  to  satisfy  the  exhaust 
emission  vehicle  selection  criteria  and 
one  vehicle  to  satisfy  the  evaporative 
emission  vehicle  selection  criteria).  The 
vehicle  selected  to  satisfy  the  exhaust 
emission  vehicle  selection  criteria  will 
be  tested  for  compliance  with  exhaust 
emission  standards  (or  family  emission 
limits,  as  appropriate)  only.  The  vehicle 
selected  to  sati^-  the  evaporative 
emission  vehicle  selection  criteria  will 
be  tested  for  compliance  with  both 
exhaust  and  evaporative  emission 
standards;  or 

(iii)  Remove  the  vehicle  configiuration 
(or  evaporative  vehicle  configuration,  as 
applicwle)  which  failed  from  the 
application  and  add  a  vehicle 
configuration(s)  (or  evaporative  vehicle 
configuration(s).  as  applicable)  not 
previously  fisted.  The  Administrator 
may  require,  if  applicable,  that  the 
failed  vehicle  be  modified  to  the  new 
engine  code  (or  evaporative  emission 
code,  as  applicable)  and  demonstrate  by 
testing  that  it  meets  applicable 
standards  (or  family  emission  limits,  as 
appropriate)  for  which  it  was  originally 
tested.  In  addition,  the  Administrator 
may  select,  in  accordance  with  the 
vehicle  selection  criteria  given  in 

§  86.094-24(b),  a  new  emission  data 
vehicle  or  vehicles.  The  vehicles 
selected  to  satisfy  the  exhaust  emission 
vehicle  selection  criteria  will  be  tested 
for  compliance  with  exhaust  emission 
standards  (or  family  emission  limits,  as 
appropriate)  only.  The  vehicles  selected 
to  satisfy  the  evaporative  emission 
vehicle  selection  criteria  will  be  tested 
for  compliance  with  both  exhaust  and 
evaporative  emission  standards  (or 
family  emission  limits,  as  appropriate); 
or 

(iv)  Correct  a  component  or  system 
malfiiinction  and  show  that  with  a 
correctly  functioning  system  or 
component  the  failed  vehicle  meets 
applicable  standards  (or  family  emission 
limits,  as  appropriate)  for  which  it  was 
originally  tested.  The  Administrator 
may  require  a  new  emission  data 
vehicle,  of  identical  vehicle 
configuration  (or  evaporative  vehicle 
configuration,  as  applicable)  to  the 
failed  vehicle,  to  be  operated  and  tested 
for  compliance  with  the  applicable 
standards  (m  family  emission  limits,  as 
appropriate)  for  which  the  failed  vehicle 
was  originally  tested. 

(5)  For  heavy-duty  engines  the 
manufacturer  may,  at  his  option, 
proceed  with  any  of  the  following 
alternatives  with  respect  to  any  engine 
family  represented  by  a  test  engine  (s) 
determined  not  in  compliance  with 


applicable  standards  (or  family  emission 
limit,  as  appropriate): 

(i)  Request  a  nearing  under  §  86.078- 
6;  or 

(ii)  Delete  from  the  application  for 
certification  the  engines  represented  by 
the  failing  test  engine.  (Engines  so 
deleted  may  be  included  in  a  later 
request  fm  certification  under  $  86.079- 
32.)  The  Administrator  may  then  select 
in  place  of  each  failing  engine  an 
alternate  engine  chosen  in  accordance 
with  selection  criteria  employed  in 
selecting  the  engine  that  or 

(iii)  Mo<fify  the  test  engine  and 
demonstrate  by  testing  that  it  meets 
applicable  standards.  Another  engine 
which  is  in  all  material  respect  the  same 
as  the  first  engine,  as  modified,  may 
then  be  operated  and  tested  in 
accordance  with  applicable  test 
procedures. 

(6)  If  the  manufacturer  does  not 
request  a  hearing  or  present  the  required 
data  under  paragraphs  (b)  (4)  or  (5)  of 
this  section  (as  applicable)  of  this 
section,  the  Administrator  will  deny 
certification. 

(c)(1)  Notwithstanding  the  fact  that 
any  certification  vehicles)  (or 
certification  engine(s))  may  comply  with 
other  provisions  of  this  subpart,  the 
Administrator  may  withhold  or  deny 
the  issuance  of  a  cotificate  of 
conformity  (or  suspend  or  revoke  any 
such  certificate  wUch  has  been  issu^) 
with  respect  to  any  such  vehicle(s)  (or 
en^ne(s))  if: 

U)  The  manufacturer  submits  false  or 
incomplete  information  in  his 
application  for  certification  thereof; 

(ii)  The  manufacturer  renders 
inaccurate  any  test  data  which  he 
submits  pertaining  thereto  or  otherwise 
circumvents  the  intent  of  the  Act,  or  of 
this  part  with  respect  to  such  vehicle  (or 
engine); 

(lii)  Any  EPA  Enforcement  Officer  is 
deni^  access  on  the  terms  specified  in 
§  86.091-7(d)  to  any  facility  or  portion 
thereof  which  contains  any  of  the 
following: 

(A)  The  vehicle  (or  engine); 

(B)  Any  components  used  or 
consider^  for  use  in  its  modification  or 
buildup  into  a  certification  vehicle  (or 
certification  engine); 

(C)  Any  production  vehicle  (or 
pr^uction  engine)  which  is  or  will  be 
claimed  by  the  manufacturer  to  be 
covered  by  the  certificate; 

(D)  Any  step  in  the  crmstruction  of  a 
vehicle  (or  engine)  described  in 
paramaph  (c)(iii)(Q  of  this  section; 

(E)  Any  records,  documents,  reports, 
or  histories  required  by  this  part  to  be 
kept  concerning  anv  of  the  a!x)ve;  or 

(iv)  Any  EPA  Enforcement  Officer  is 
denied  "reasonable  assistance"  (as 
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defined  in  S  86.091-7(d)  in  examining 
any  of  the  items  listed  in  paragraph 

(c)(l)(iii)  of  this  section. 

(2)  The  sanctions  of  withholding, 
denying,  revoking,  or  suspending  of  a 
certificate  may  be  impost  for  the 
reasons  in  paragraphs  (c)(1)  (i),  (ii),  (iii), 
or  (iv)  of  this  section  only  when  the 
infraction  is  substantial. 

(3)  In  any  case  in  which  a 
manufacturer  knowingly  submits  false 
or  inaccurate  information  or  knowingly 
renders  inaccurate  or  invalid  any  test 
data  or  commits  any  other  fraudulent 
acts  and  such  acts  contribute 
substantially  to  the  Administrator’s 
decision  to  issue  a  certificate  of 
conformity,  the  Administrator  may 
deem  such  certificate  void  ab  initio. 

(4)  In  any  case  in  which  certification 
of  a  vehicle  (or  engine)  is  proposed  to 
be  withheld,  deni^,  revoked,  or 
suspended  imder  paragraph  (c)(1)  (iii)  or 

(iv)  of  this  section,  and  in  which  the 
Administrator  has  presented  to  the 
manufacturer  involved  reasonable 
evidence  that  a  violation  of  §  86.091- 
7(d)  in  fact  occurred,  the  manufacturer, 
if  he  wishes  to  contend  that,  even 
though  the  violation  occurred,  the 
vehicle  (or  engine)  in  question  was  not 
involved  in  the  violation  to  a  degree  that 
would  warrant  withholding,  denial, 
revocation,  or  suspension  of 
certification  under  either  paragraph 
(c)(1)  (iii)  or  (iv)  of  this  section,  shall 
have  the  burden  of  establishing  that 
contention  to  the  satisfaction  of  the 
Administrator. 

(5)  Any  revocation  or  suspension  of 
certification  imder  paragraph  (c)(1)  of 
this  section  shall: 

(i)  Be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with  §  86.078- 
6  hereof;  and 

(ii)  Extend  no  further  than  to  forbid 
the  introduction  into  commerce  of 
vehicles  (or  engines)  previously  covered 
by  the  certification  which  are  still  in  the 
hands  of  the  manufacturer,  except  in 
cases  of  such  fraud  or  other  misconduct 
as  makes  the  certification  invalid  ab 
initio. 

(6)  The  manufacturer  may  request  in 
the  form  and  marmer  specified  in 
paragraph  (b)(3)  of  this  section  that  any 
determination  made  by  the 
Administrator  under  paragraph  (c)(1)  of 
this  section  to  withhold  or  deny 
certification  be  reviewed  in  a  hearing 
conducted  in  accordance  with  §  86.078- 
6.  If  the  Administrator  finds,  after  a 
review  of  the  request  and  supporting 
data,  that  the  request  raises  a  substantial 
f^ual  issue,  he  will  grant  the  request 
with  respect  to  such  issue. 


(d)(1)  For  light-duty  vehicles. 
Notwithstanding  the  fact  that  any 
vehicle  configuration  or  engine  family 
may  be  cove^  by  a  valid  outstanding 
certificate  of  conformity,  the 
Administrator  may  suspend  sudi 
outstanding  certificate  of  conformity  in 
whole  or  in  part  with  respect  to  si^ 
vehicle  configuration  or  engine  family 
if: 

(1)  The  manufacturer  refuses  to 
comply  with  the  provisions  of  a  test 
order  issued  by  the  Administrator 
pursuant  to  §  86.603;  or 

(ii)  The  manufacturer  refuses  to 
comply  with  any  of  the  requirements  of 
§86.603;  or 

(iii)  Hie  manufacturer  submits  false  or 
incomplete  information  in  any  report  or 
information  provided  pursuant  to  the 
requirements  of  §  86.609;  or 

(iv)  The  manufacturer  renders 
inaccurate  any  test  data  which  he 
submits  pursuant  to  §  86.609;  or 

(v)  Any  EPA  Enforcement  Officer  is 
denied  the  opportunity  to  conduct 
activities  related  to  entry  and  access  as 
authorized  in  §  86.606  of  this  part  and 
in  a  warrant  or  court  order  presented  to 
the  manufacturer  or  the  party  in  charge 
of  a  facility  in  question;  or 

(vi)  EPA  Enforcement  Officers  are 
unable  to  conduct  activities  related  to 
entry  and  access  or  to  obtain 
"reasonable  assistance"  as  authorized  in 
§  86.606  of  this  part  because  a 
manufacturer  has  located  its  facility  in 

a  foreign  jurisdiction  where  local  law 
prohibits  those  activities;  or 

(vii)  The  manufacturer  refuses  to  or  in 
fact  does  not  comply  with  §  86.604(a), 

§  86.605,  §  86.607,  §  86.608,  or  §  86.610. 

(2)  The  sanction  of  suspending  a 
certificate  may  not  be  imposed  for  the 
reasons  in  paragraph  (d)(1)  (i),  (ii),  or 
(vii)  of  this  section  where  the  refusal  is 
caused  by  conditions  and  circumstances 
outside  the  control  of  the  manufacturer 
which  render- it  impossible  to  comply 
with  those  requirements. 

(3)  The  sanction  of  suspending  a 
certificate  may  be  impost  for  the 
reasons  in  paragraph  (d)(1)  (iii),  (iv),  or 

(v)  of  this  section  only  when  the 
infrBction  is  substantial. 

(4)  In  any  case  in  which  a 
manufacturer  knowingly  submitted  false 
or  inaccurate  information  or  knowingly 
rendered  inaccurate  any  test  data  or 
committed  any  other  fraudulent  acts, 
and  such  acts  contributed  substantially 
to  the  Administrator’s  original  decision 
not  to  suspend  or  revoke  a  certificate  of 
conformity  in  whole  or  in  part,  the 
Administrator  may  deem  such 
certificate  void  from  the  date  of  such 
fraudulent  act. 

(5)  In  any  case  in  which  certification 
of  a  vehicle  is  proposed  to  be  suspended 


under  paragraph  (d)(l)(v)  of  this  section 
and  in  which  the  Administrator  has 
presented  to  the  manufacturer  involved 
reasonable  evidence  that  a  violation  of 
§  86.606  in  fact  occurred,  if  the 
manufacturer  wishes  to  contend  that, 
although  the  violation  occurred,  the 
vehicle  configuration  or  engine  family 
in  question  was  not  involv^  in  the 
violation  to  a  degree  that  would  warrant 
suspension  of  certification  under 
paragraph  (d)(l)(v)  of  this  section,  the 
manufacturer  shall  have  the  burden  of 
establidiing  the  contention  to  the 
satisfaction  of  the  Administrator. 

(6)  Any  suspension  of  certification 
under  paragraph  (d)(1)  of  this  section 
shall: 

(i)  Be  made  only  after  the 
manufacturer  concerned  has  been 
oftered  an  opportimity  for  a  hearing 
conducted  in  accordance  with  §  86.614; 
and 

(ii)  Not  apply  to  vehicles  no  longer  in 
the  hands  of  the  manufacturer. 

(7)  Any  voiding  of  a  certificate  of 
conformity  under  paragraph  (d)(4)  of 
this  section  will  be  made  only  after  the 
manufacturer  concerned  has  been 
oftered  an  opportunity  for  a  hearing 
conducted  in  accordance  with  §  86.614. 

(8)  Any  voiding  of  the  certificate 
under  §86.091-30(a)(10)  will  be  made 
only  after  the  manufacturer  concerned 
has  been  offered  an  opportunity  for  a 
hearing  conducted  in  accordance  with 
§86.614. 

(e)  For  light-duty  trucks  and  heavy- 
duty  engines.  (1)  Notwithstanding  the 
fact  that  any  vehicle  configuration  or 
engine  family  may  be  covered  by  a  valid 
outstanding  certificate  of  conformity, 
the  Administrator  may  suspend  such 
outstanding  certificate  of  conformity  in 
whole  or  in  part  with  respect  to  such 
vehicle  or  engine  configuration  or 
engine  family  if: 

(i)  The  manufacturer  refuses  to 
comply  with  the  provisions  of  a  test 
order  issued  by  the  Administrator 
pursuant  to  §  86.1003;  or 

(ii)  The  manufacturer  refuses  to 
comply  with  any  of  the  requirements  of 
§86.1003;  or 

(iii)  The  manufacturer  submits  false  or 
incomplete  information  in  any  report  or 
information  provided  pursuant  to  the 
requirements  of  §  86.1009;  or 

(iv)  The  manufacturer  renders 
inaccurate  any  test  data  submitted 
pursuant  to  §  86.1009;  or 

(v)  Any  EPA  Enforcement  Officer  is 
denied  the  opportunity  to  conduct 
activities  related  to  entry  and  access  as 
authorized  in  §  86.1006  of  this  part  and 
in  a  warrant  or  court  order  presented  to 
the  manufacturer  or  the  party  in  charge 
of  a  fecility  in  question;  or 
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(vi)  EPA  Enforcemeot  Officers  are 
unable  to  conduct  activities  related  to 
entry  and  access  as  authorized  in 
§86.1006  of  this  part  because  a 
manufacturer  has  located  a  facility  in  a 
foreign  jurisdiction  where  local  law 
prohibits  those  activities;  or 

(vii)  The  manufacturer  rehises  to  or  in 
fact  does  not  comply  with  the 
requirements  of  §§  86.1004(a),  86.1005, 
86.1007,  86.1008,  86.1010, 86.1011,  or 
86.1013. 

(2)  The  sanction  of  ^spmiding  a 
certificate  may  not  be  imposed  for  the 
reasons  in  paragraph  (e)(1)  (i),  (ii),  or 
(vii)  of  this  section  where  su(^  refusal 
or  denial  is  caused  by  conditions  and 
circumstances  outside  the  control  of  the 
manufacturer  which  renders  it 
impossible  to  comply  with  those 
requirements.  Such  conditions  and 
circumstances  shall  include,  but  are  not 
limited  to,  any  imcontrollable  factors 
which  result  in  the  temporary 
unavailability  of  equipment  and 
personnel  needed  to  conduct  the 
required  tests,  such  as  equipment 
br^down  or  failure  or  illness  of 
personnel,  but  shall  not  include  failure 
of  the  manufacturers  to  adequately  plan 
for  and  provide  the  equipment  and 
personnel  needed  to  conduct  the  tests. 
The  manufactiirer  will  bear  the  burden 
of  establishing  the  presence  of  the 
conditions  and  circumstances  required 
by  thi^aragrajph. 

(3)  The  sanction  of  suspending  a 
certificate  may  be  imposed  for  the 
reasons  outlined  in  paragraph  (e)(1)  (iii), 
(iv),  or  (v)  of  this  se^on  only  when  the 
inaction  is  substantial. 

(4)  In  any  case  in  which  a 
manufacturer  knowingly  submitted  false 
or  inaccurate  informaUon  or  knowingly 
rendered  inaccurate  any  test  data  or 
committed  any  other  fiaudulent  acts, 
and  such  acts  ccmtributed  substantially 
to  the  Administrator’s  original  decision 
not  to  suspend  or  revoke  a  certificate  of 
conformity  in  whole  or  in  part,  the 
Administrator  may  deem  such 
certificate  void  from  the  date  of  such 
fraudulent  act. 

(5)  In  any  case  in  whidi  certification 
of  a  light-duty  truck  or  heavy-duty 
engine  is  proposed  to  be  suspended 
under  paragraph  (e)(l)(v)  of  this  section 
and  in  which  the  Administrator  has 
presented  to  the  manufacturer  involved 
reasonable  evidence  that  a  violation  of 
§  86.1006  in  fact  occurred,  if  the 
manufacturer  wishes  to  contend  that, 
although  the  violation  occurred,  the 
vehicle  or  engine  configuration  or 
engine  family  in  question  was  not 
involved  in  ffie  violation  to  a  degree  that 
would  warrant  suspension  of 
certification  under  paragraph  (e)(l)(v)  of 
this  section,  he  shall  have  the  bu^en  of 


establishing  that  contmtion  to  the 
satisfaction  of  the  Administrator. 

(6)  Any  suspension  of  certification 
under  paragraj^  (eKl)  of  this  section 
shall: 

(i)  Be  made  only  after  the 
manufacturer  concerned  has  been 
ofiored  an  opportunity  for  a  hearing 
conducted  in  accordance  with 
§86.1014;  and 

(ii)  Not  apply  to  vehicles  or  engines 

no  longer  in  the  hands  of  the  ^ 

manu&cturer. 

(7)  Any  voiding  of  a  certificate  of 
confonnity  under  paragraph  (e)(4)  of 
this  section  shall  m  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with 
§86.1014. 

(8)  Any  voiding  of  the  certificate 
under  paragraph  (a)  (10)  or  (11)  of  this 
section  will  be  made  only  after  the 
manufactvirer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with 
§86.1014. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0104) 

14.  Section  86.094-35  is  amended  by 
removing  and  reserving  paragraphs 
(a)(2)(iii)(F)and(c)(l)(ii)(B)(2). 

15.  Section  86.095-14  is  revised  to 
read  as  follows: 

§86.096-14  SmaN-vokime  immufacturers 
certification  procedurea. 

Section  86.095-14  includes  text  that 
specifies  requirements  that  differ  frt)m 
§  66.094-14.  Whme  a  paragraph  in 
§  86.094-14  is  identical  and  applicable 
to  §  86.095-14,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  ’’(Reserved).  For 
guidance  see  §  86.094-14.”  Where  a 
corresponding  paragraph  of  §  86.094-14 
is  not  applicable,  this  is  indicated  by  the 
statement  ’’(Reserved).” 

(a)  throu^  (c)(ll)(ii)(B)(f  5) 
(Reserved).  For  guidance  see  §  86.094- 
14. 

(c)(ll)(ii)(B)(16)  A  description  of 
vehicle  adjustments  or  modifications 
required  by  §§  86.094-8(j)  and  86.094- 
9(j),  if  any,  to  assure  that  light-duty 
v^cles  and  light-duty  trucks  covered 
by  a  certificate  of  conformity  conform  to 
the  regulations  while  being  operated  at 
any  altitude  locations,  and  a  statement 
of  the  altitude  at  which  the  adjustments 
or  modifications  apply. 

(17)  A  description  of  the  light-duty 
vehicles  and  li^t-duty  truclw  which  are 
exempted  fivm  the  hi^  altitude 
emission  standards. 

(18)  Proof  that  the  manufactiirer  has 
obtained  or  entered  an  agreement  to 
purchase,  when  applicable,  the 


insurance  policy  required  by  the 
§  8S.lS10(b)  of  this  chapter.  The 
manufacturer  may  submit  a  copy  of  the 
insurance  policy  or  purchase  agreement 
as  proof  th^  the  manufacturer  has 
obtained  or  entered  an  agreement  to 
purchase  the  insurance  policy. 

(C)  The  results  of  all  emission  tests 
the  manufacturer  performs  to 
demonstrate  compliance  with  the 
applicable  standards. 

^)(])  The  following  statement  signed 
by  the  authorized  representative  of  the 
manufacturer:  ”The  vehicles  (or 
engines)  descTibed  hwein  have  been 
tested  in  accordance  with  (list  of  the 
applicable  subparts  A,  B,  D,  I,  M,  N,  or 
P)  of  part  86,  title  40,  Code  of  Federal 
Regulations,  and  cm  the  basis  of  those 
tests  are  in  conformance  with  that 
subpart  All  of  the  data  and  records 
required  by  that  subpart  are  on  file  and 
are  available  for  inspechon  by  the  EPA 
Administrator.  We  project  the  total  U.S. 
sales  of  vehicles  (engines)  subject  to  this 
subpart  (including  all  vehicles  and 
engines  imported  under  the  provisions 
of  40  CFR  85.1505  and  40  CFR  85.1509) 
to  be  fewer  than  10,000  units.” 

(2)  A  statement  as  required  by  and 
contained  in  §  86.094-14(cM5)  rigned  by 
the  authorized  representative  of  the 
manufacturer. 

(3)  A  statement  that  the  vehicles  or 
engines  descaibed  in  the  manufec:turer*s 
application  for  certification  are  not 
equipped  with  auxiliary  emissicm 
control  devices  which  can  be  classified 
as  a  defeat  device  as  defined  in 
§86.092-2. 

(4)  A  Statement  of  compliance  with 
section  206(a)(3)  of  the  Clean  Air  Ac:t 
(42  U.S.C  7525(a)(3)). 

(5)  A  statement  that,  based  cm  the 
manufacturer’s  engineering  evaluation 
and/or  mnission  testing,  the  li^t-duty 
vehicles  and  light-duty  trucks  c»mply 
with  emission  standards  at  high  altitude 
unless  exempt  under  §86.094-8(h)  (V 
§86.094-9(h). 

(6)  (Reserved) 

(c)(ll)(ii)  (D)(7)  through  (c)(15) 
[Reserved) .  For  guidance  see  §86.094- 
14. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0104) 

16.  Section  86.095-24  is  revised  to 
read  as  follows: 

§86.095-24  Test  vehictae  and  angineo. 

Section  86.095-24  includes  text  that 
specdfies  requirements  that  differ  from 
§  86.094-24.  Where  a  paragraph  in 
§  86.094-24  is  identic^al  and  applicable 
to  §  86.095-24,  this  may  be  indicated  by 
specifying  the  correspcmding  paragraph 
and  the  statement  ’’(Reserved).  For 
guidance  see  §  86.094r-24.”  t^ere  a 
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corresponding  paragraph  of  §  86.094-24 
is  not  applicable,  this  is  indicated  by  the 
statement  “[Reserved].” 

(a)  throu£^  (b)(l)(v)  introductory  text 
(R^rvedj.  For  guidance  see  §  86.094- 
24. 

(b) (l)(v)(A)  The  manufacturer  will 
select  for  testing  imder  high-altitude 
conditions  the  vehicle  expected  to 
exhibit  the  highest  emissions  from  the 
nonexempt  vehicles  selected  in 
accordance  with  §  86.094-24(b)(l)  (ii), 
(iii),  and  (iv);  or 

(B)  In  lieu  of  testing  vehicles 
according  to  paragraph  (b)(l)(v)(A)  of 
this  section,  a  manufacturer  may 
provide  a  statement  in  its  application 
for  certification  that,  based  on  the 
manufacturer’s  engineering  evaluation 
of  such  high-altitude  emission  testing  as 
the  manufacturer  deems  appropriate 
that  all  light-duty  vehicles  and  light- 
duty  trudi»  not  exempt  under  §  86.090- 
8(h)  or  §  86.094-9(h)  comply  with  the 
*  emission  standards  at  high  altitude. 

(vi)  If  90  percent  or  more  of  the  engine 
family  sales  will  be  in  California,  a 
manufacturer  may  substitute  emission 
data  vehicles  selected  by  the  California 
Air  Resotuces  Board  criteria  for  the 
selections  specified  in  §  86.094-24(b)(l) 
(i),  (ii).  and  (iv). 

(vii) (A)  Vehicles  of  each  evaporative 
emission  family  Mrill  be  divided  into 
evaporative  emission  control  systems. 

(B)  The  Administrator  will  select  the 
vehicle  expected  to  exhibit  the  highest 
evaporative  emissions,  from  within  each 
evaporative  family  to  be  certified,  firom 
among  the  vehicles  represented  by  the 
exhaust  emission  data  selections  for  the 
engine  family,  unless  evaporative 
testing  has  ahnaady  been  completed  on 
the  vehicle  expected  to  exhibit  the 
highest  evaporative  emissions  for  the 
evaporative  family  as  part  of  another 
engine  family’s  testing. 

(C)  If  the  vehicles  selected  in 
accordance  with  paragraph  (b)(l)(vii)(B) 
of  this  section  do  not  represent  each 
evaporative  emission  control  system 
then  the  Administrator  will  select  the 
hipest  expected  evaporative  emission 
vemcle  frt>m  within  tne  unrepresented 
evaporative  system. 

(^ii)  For  high-altitude  evaporative 
emission  compliance  for  each 
evaporative  emission  family,  the 
manufacturer  shall  follow  one  of  the 
following  procedures: 

(A)  The  manufacturer  will  select  for 
testing  under  high-altitude  conditions 
the  one  nonexempt  vehicle  previously 
selected  under  paragraph  (b)(lKvii)  (B) 
or  (C)  of  this  section  which  is  expected 
to  have  the  highest  level  of  evapmative 
emissions  when  operated  at  hi^ 
altitude;  or 


(B)  In  lieu  of  testing  vehicles 
according  to  §  86.094-24(b)(l)(viii)(A),  a 
manufacturer  may  provide  a  statement 
in  its  application  for  certification  that, 
based  on  the  manufacturer’s  engineering 
evaluation  of  such  high-altitude 
emission  testing  as  the  manufactiirer 
deems  appropriate,  that  all  light-duty 
vehicles  and  light-duty  trucks  not 
exempt  under  §  86.090-8(h)  or  §  86.094- 
9(h)  comply  with  the  emission 
standards  at  high  altitude. 

(ix)  Vehicles  selected  under  paragraph 
(b)(l)(v)(A)  of  this  section  may  be  used 
to  satisfy  the  requirements  of  paragraph 
(b)(l)(viii)(A)  of  this  section. 

(x)  [Reserved]. 

(b)(2)  through  (h)  [Reserved].  For 
guidance  see  §  86.094-24. 

(Approved  by  the  Office  of  Management  and 
Bu^t  under  control  number  2C60-0104) 

17.  Section  86.095-26  is  revised  to 
read  as  follows: 

{86J)95-26  Mileage  and  eervice 
accumulation;  amiaaion  measurements. 

Section  86.095-26  includes  text  that 
specifies  requirements  that  difier  from 
§  86.094-26.  Where  a  paragraph  in 
§  86.094-26  is  identical  and  applicable 
to  §  86.095-26,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “[Reserved].  For 
guidance  see  §  86.094-26.”  Where  a 
corresponding  paragraph  of  §  86.094-26 
is  not  applicable,  this  is  indicated  by  the 
statement  “[Reserved].” 

(a)  through  (b)(4)(i)(C)  [Reserved].  For 
guidance  see  §  86.094-26. 

(b) (4)(i)(D)  For  each  engine  family,  the 
manufactruer  will  either  select  one 
vehicle  previously  selected  under 

§  86.094-24(b)(l)  (i)  through  (iv)  to  be 
tested  imder  high  altitude  conditions  or 
provide  a  statement  in  accordance  with 
§  86.095-24(b)(l)(v).  Vehicles  shall  meet 
emission  standaMs  under  both  low-  and 
high-altitude  conditions  without 
manual  adjustments  or  modifications.  In 
addition,  any  emission  control  device 
used  to  conform  with  the  emission 
standards  under  high-altitude 
conditions  shall  initially  actuate 
(automatically)  no  higher  than  4,000  feet 
above  sea  level. 

(ii)  Diesel.  (A)  ’The  manufacturer  shall 
determine,  for  each  engine  family,  the 
mileage  at  which  the  engine-system 
combination  is  stabilized  for  emission 
data  testing.  Tlie  manufacturer  shall 
maintain,  and  provide  to  the 
Administrator  if  requested,  a  record  of 
the  rationale  used  in  making  this 
determination.  *1110  manufacturer  may 
elect  to  accumulate  4,000  miles  (xi  each 
test  vehicle  within  an  engine  family 
without  making  a  determination.  Tlie 
manufacturer  must  accumulate  a 


minimum  of  2,000  miles  (3,219 
kilometers)  on  each  test  vehicle  within 
an  engine  family.  All  test  vehicle 
mileage  must  be  accurately  determined, 
recorded,  and  reported  to  the 
Administrator.  Any  vehicle  used  to 
represent  emission  data  vehicle 
selections  under  §  86.094-24(b)(l)  shall 
be  equipped  with  an  engine  and 
emission  control  system  that  has 
accumulated  the  mileage  the 
manufacturer  chose  to  accumulate  on 
the  test  vehicle.  Fuel  economy  data 
generated  finm  certification  vehicles 
selected  in  accordance  with  §  86.094- 
24(b)(1)  with  engine-system 
combinations  that  have  accumulated 
more  than  10,000  kilometers  (6,200 
miles)  shall  be  factored  in  accordance 
with  §  600.006-87(c)  of  this  chapter. 
Complete  exhaust  emission  tests  shall 
be  conducted  for  each  emission  data 
vehicle  selection  under  §  86.094- 
24(b)(1).  The  Administrator  may 
determine  under  §  86.094-24(f)  that  no 
testing  is  required. 

(B)  Emission  tests  for  emission  data 
vehicle(s)  selected  for  testing  under 

§  86.094-24(b)(l)(v)  shall  be  conducted 
at  the  mileage  (2,000  mile  minimum)  at 
which  the  engine-system  combination  is 
stabilized  for  emission  testing  or  at  the 
6,436  kilometer  (4,000  mile)  test  point 
imder  high-altitude  conditions. 

(C)  Exhaust  and  evaporative  emission 
tests  for  emission  data  vehicle(s) 
selected  for  testing  under  §  86.094- 
24(b)(1)  (ii),  (iii),  and  (iv)  shall  be  . 
conduct^  at  the  mileage  (2,000  mile 
minimum)  at  which  the  engine-system 
combination  is  stabilized  for  emission 
testing  or  at  the  6,436  kilometer  (4,000 
mile)  test  point  under  low-altitude 
conditions. 

(D)  For  each  engine  family,  the 
manufacturer  will  either  select  one 
vehicle  previously  selected  under 

§  86.094-26(b)(l)  (i)  through  (iv)  to  be 
tested  under  high  altitude  conditions  or 
provide  a  statement  in  accordance  with 
§  86.095-24(b)(l)(v).  Vehicles  shall  meet 
emission  standards  under  both  low-  and 
high*altitude  conditions  without 
manual  adjustments  or  modifications.  In 
addition,  any  emission  control  device 
used  to  conform  with  the  emission 
standards  under  high-altitude 
conditions  shall  initially  actuate 
(automatically)  no  higher  than  4,000  feet 
above  sea  level. 

(bK4)(iii)  through  (d)  [Reserved].  For 
guidance  see  §  86.094-26. 

(Approved  by  the  Office  of  Management  and 
Bud^  under  control  number  2060-0104) 

18.  Section  86.095-30  is  revised  to 
read  as  follows: 
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186.095-30  Certification. 

Section  86.095-30  includes  only  text 
that  specifies  requirements  that  differ 
from  §  86.094-30.  Where  a  paragraph  in 
§  86.094-30  is  identical  and  applicable 
to  §  86.095-30,  this  is  indicate  by 
specifying  the  corresponding  paragraph 
and  the  statement  “[Reserved].  For 
guidance  see  §  86.094-30.“  Where  a 
corresponding  paragraph  of  §  86.094-30 
is  not  applicable,  this  is  indicated  by  the 
statement  “[Reserved].” 

(a)(l)(i)  through  (a)(2)  [Reserved].  For 
guidance  see  §  86.094-30. 

(a)(3)(i)  One  such  certificate  will  be 
issued  for  each  engine  family.  For 
gasoline-fueled  and  methanol-fueled 
light-duty  vehicles  and  light-duty 
trucks,  one  such  certificate  will  ^ 
issued  for  each  engine  family 
evaporative  emission  family 
combination.  Each  certificate  will 
certify  compliance  with  no  more  than 
one  set  of  in-use  and  certification 
standards  (or  family  emission  limits,  as 
appropriate). 

(ii)  For  gasoline-fueled  and  methanol 
fueled  heavy-duty  vehicles,  one  such 
certificate  will  be  issued  for  each 
manufacturer  and  will  certify 
compliance  for  those  vehicles 
previously  identified  in  that 
manufacturer’s  statement(s)  of 
compliance  as  required  in  §  86.094- 
23(b)(4)  (i)  and  (ii). 

(iii)  For  diesel  light-duty  vehicles  and 
li^t-duty  trucks,  or  diesel  heavy-duty 
engines,  included  in  the  applicable 
particulate  averaging  program,  the 
manufacturer  may  at  any  time  dvuing 
production  elect  to  change  the  level  of 
any  family  particulate  emission  limit  by 
demonstrating  compliance  with  the  new 
limit  as  described  in  §§  86.094-28(a)(6) 
and  86.094— 28(b)(5)(i).  New  certificates 
issued  under  this  paragraph  will  be 
applicable  only  for  vehicles  (or  engines) 
produced  subsequent  to  the  date  of 
issuance. 

(iv)  For  light-duty  trucks  or  heavy- 
duty  engines  included  in  the  applicable 
NO.  averaging  program,  the 
manufacturer  may  at  any  time  during 
production  elect  to  change  the  level  of 
any  family  NO,  emission  limit  by 
demonstrating  compliance  with  the  new 
limit  as  described  in  §  86.094- 
28(b)(5)(ii).  New  certificates  issued 
\mder  this  paragraph  will  be  applicable 
only  for  vehicles  (or  engines)  produced 
subsequent  to  the  day  of  issue. 


(4)(i)  For  exempt  light-duty  vehicles 
and  li^t-duty  trucks  under  the 
provisions  of  $§  86.094-8(j)  or  86.094- 
9(j),  an  adjustment  or  modification 
performed  in  accordance  with 
instructions  provided  by  the 
manufacturer  for  the  altitude  where  the 
vehicle  is  principally  used  will  not  be 
considered  a  violation  of  section 
203(a)(3)  of  the  Clecm  Air  Act  (42  U.S.C 
7522(a)(3)). 

(ii)  A  violation  of  section  203(a)(1)  of 
the  Clean  Air  Act  (42  U.S.C.  7522(a)(1)) 
occurs  when  a  manufacturer  sells  or 
delivers  to  an  ultimate  purchaser  any 
light-duty  vehicle  or  li^t-duty  truck, 
subject  to  the  regulations  under  the  Act, 
under  any  of  the  conditions  specified  in 
paragraph  (a)(4)(ii)  of  this  section. 

(A)  When  a  li^t-duty  vehicle  or  light- 
duty  truck  is  exempted  from  meeting 
high-altitude  requirements  as  provided 
in  §  86.090-8(h)  or  §  86.094-9(h): 

(1)  At  a  designated  high-altitude 
location,  vmless  such  manufacturer  has 
recison  to  believe  that  such  vehicle  will 
not  be  sold  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  high- 
altitude  location;  or 

(2)  At  a  location  other  than  a 
designated  high-altitude  location,  when 
such  manufacturer  has  reason  to  believe 
that  such  motor  vehicle  will  be  sold  to 
an  ultimate  piirchaser  for  principal  use 
at  a  designated  high-altitude  location. 

(B)  When  a  light-duty  vehicle  or  light- 
duty  truck  is  exempted  firom  meeting 
low-altitude  requirements  as  provided 
in  §  86.094-6(i)  or  §  86.094-9(i): 

(1)  At  a  designated  low-altitude 
location,  vmless  such  manufacturer  has 
reason  to  believe  that  such  vehicle  will 
not  be  sold  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  low- 
altitude  location;  or 

(2)  At  a  location  other  than  a 
designated  low-altitude  location,  when 
such  manufacturer  has  reason  to  believe 
that  such  motor  vehicle  will  be  sold  to 
an  ultimate  pipchaser  for  principal  use 
at  a  designated  low-altitude  location. 

(iii)  A  manufacturer  shall  be  deemed 
to  have  reason  to  believe  that  a  light- 
duty  vehicle  or  light-duty  truck  that  has 
been  exempted  frnm  compliance  with 
emission  standards  at  hi^  altitude,  will 
not  be  sold  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  high 
altitude  location  if  the  manufacturer  has 
informed  its  dealers  and  field 
representatives  about  the  terms  of  those 
high  altitude  regulations,  has  not  caused 


the  improper  sale  itself,  and  has  taken 
reasonable  action  which  shall  include, 
but  shall  not  be  limited  to,  either 
§  86.094-30(a)(4)(iii)  (A)  or  (B),  and 
§  86.094-30(a)(4)(iii)(C). 

(a)(4)(iii)  (A)  t^ugh  (C)  [Reserved]. 
For  guidance  see  §  86.094-30. 

(a)(4)(iv)  A  manufacturer  shall  be 
deemed  to  have  reason  to  believe  that  a 
light-duty  vehicle  or  light-duty  truck 
which  has  been  exempted  from 
compliance  with  emission  standards  at 
low  altitude,  as  provided  in  $  86.094- 
8(i)  or  §  86.094-9(i),  will  not  be  sold  to 
an  ultimate  piurchaser  for  principal  use 
at  a  designated  low-altitude  location  if 
the  manufacturer  has  informed  its 
dealers  and  field  representatives  about 
the  terms  of  the  hi^-altitude 
regulations,  has  not  caused  the 
improper  sale  itself,  and  has  taken 
reasonable  action  which  shall  include, 
but  not  be  limited  to  either  §  86.094-30 
(a)(4)(iv]  (A)  or  (B)  and  §  86.094- 
30(a)(4)(iv)(C): 

(a)(4)(iv)(A)  through  (a)(12) 

[Reserved].  For  guidance  see  §  86.094- 
30. 

(a)(13)  For  all  light-duty  trucks 
certified  to  Tier  0  standards  under 
§  86.094-9  and  to  which  standards 
under  §  86.709-94  are  applicable: 

(i)  All  certificates  issued  are 
conditional  upon  the  manufacturer 
complying  with  all  provisions  of 

§§  86.094-9  and  86.709-94  both  during 
and  after  model  year  production. 

(ii)  Failure  to  meet  the  required 
implementation  schedule  sales 
percentages  as  specified  in  §§  86.094-9 
and  86.709-94  will  be  considered  to  be 
a  failure  to  satisfy  the  conditions  upon 
which  the  certificate(s)  was  issued  and 
the  individual  vehicles  sold  in  violation 
of  the  implementation  schedule  shall 
not  be  covered  by  the  certificate. 

(iii)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied. 

(a)(14)  through  (e)(8)  [Reserved].  For 
guidance  see  §  86.094-30. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0104) 

19.  Section  86.095-35  is  amended  by 
removing  and  reserving  paragraphs 
(a)(2)(iii)(F)  and  (c)(l)(ii)(B)(2). 

(FR  Doc.  93-72  Filed  1-11-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parte  155  and  156 
[CGD90-071a] 

RIN2115-AOe7 

Overfill  Devices 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  minimum  standards  for 
overfill  devices  for  tank  vessels  that 
carry  oil  as  their  primary  cargo.  The 
proposed  regulations  also  would  require 
the  phased-in  installation  and  use  of 
overfill  devices  on  the  cargo  tanks  of 
certain  tank  vessels  that  carry  oil.  These 
regulations  are  required  by  the  Oil 
Pollution  Act  of  1990.  The  piupose  of 
the  regulations  is  to  reduce  the 
likelihood  of  oil  spills  when  oil  is 
loaded  as  cargo. 

DATES:  Comments  must  be  received  by 
March  15. 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secr^ary.  Marine  Safety 
Council  (G-LRA/3406)  (CCD  90-071a). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
Room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  on  collection  of  information 
must  be  mailed  also  to  the  Office  of 
Information  and  Regulatcny  Afiairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington.  DC  20503. 
ATTN:  Ded:  Officer.  U.S.  Coast  Guard. 

The  Executive  Sectary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  the 
docket  and  will  be  available  for 
inspection  and  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Michael  B.  Karr. 
Project  Manager,  (202)  267-6756. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  armments.  Persons  submitting 
comments  would  include  their  names 
and  addresses,  identify  both  this 
rulemaking  (CQ)  90-071a)  and  the 
specific  section  of  the  rulemaking  to 
which  each  comment  applies,  and  give 
the  reason  for  the  comment  Each 
person  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 


stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  considw  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  In 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  ad^ss  listed  under 
“ADDRESSES."  If  the  Coast  Guard 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
it  will  hold  a  public  hearing  at  a  time 
and  place  annoimced  by  a  later  notice 
in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutmant 
Commander  Michael  B.  Karr,  Project 
Manager,  and  Pamela  M.  Pelcovits, 
Project  Cormsel,  Oil  Pollution  Act  (OTA 
90)  Staff. 

Background  and  Purpose 

Section  4110  of  the  Oil  Pollution  Act 
of  1990  (Pub.  L  101-380)  (OTA  90), 
(found  as  a  statutory  note  following  46 
U.S.C.  3703)  contains  two  regulatory 
initiatives  concerning  the  carriage  of  oil 
in  bulk  as  cargo  aboard  vessels.  The  first 
addresses  the  establishment  of 
minimum  standards  for  overfill 
warning,  tank  level,  and  pressure 
monitoring  devices.  The  second 
initiative  establishes  requirements 
concerning  the  use  of  these  devices. 
These  devices  would  warn  of  tank 
overfills  (overfill  devices)  and  detect  the 
loss  of  cargo  (tank  level  or  pressure 
monitoring  devices). 

The  Coast  Guard  is  proposing 
requirements  in  this  notice  of  proposed 
rulemaking  (NPRM)  that  address 
minimum  standards  for  overfill  devices 
and  the  use  of  these  devices.  Tank  level 
and  pressure  monitoring  devices  are 
being  dealt  with  xmder  a  separate 
rulemaking.  The  Coast  GuaM  published 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  addressing 
minimum  standards  for  and  the  use  of 
tank  level  or  pressure  monitoring 
devices  on  hfey  7, 1991  (56  FR  21116). 

An  overfill  spill  occurs  when  too 
much  oil  is  pij^  into  a  cargo  tank 
during  a  transfer  operation  (e  g.,  horn  a 
fecility  to  a  tank  vessel  or  from  one  tank 
vessel  to  another).  Human  error  is  the 
most  often  reported  cause  of  this  type  of 
spill.  Many  overfill  spills  are  small; 
however,  some  reported  spills  have 
involved  large  quantities  of  oiL  For 
example,  17,000  gallons  of  Na  2  feel  oil 
were  accidentally  discharged  as  the 
result  of  an  overfill  into  Kill  Van  Kull, 
near  New  York  City,  in  June  1991. 


While  current  Coast  Guard  regulations 
(33  CFR  parts  155  and  156)  reqviire 
vessel  operators  to  follow  pollution 
prevention  procedures  (including 
equipment  requirements)  during  oil 
transfer  operations,  devices  to  detect 
and  warn  of  impending  overfills  are  not 
required  presently  on  cargo  tanks. 

However,  Coast  Guard  regulations  do 
address  procedures  to  follow  when 
transfer  operations  include  the  use  of  a 
vapor  control  system.  Vapor  control 
involves  collecting  the  vapors  that  are 
emitted  from  a  cargo  tank  during 
transfers  and  piping  them  away  from  the 
transfer  location  for  processing.  Vapor 
control  may  improve  air  quality  and  can 
reduce  occupational  exposure  to  toxic 
fumes.  The  use  of  a  vapor  control 
system,  though,  introduces  the  potential 
for  additional  hazards  to  transfer 
operations  on  tank  vessels. 

In  recognition  of  these  hazards,  the 
Coast  Guard  has  issued  regulations  for 
the  safe  desim,  installation,  and  use  of 
vapor  contrm  systems  (provided  in 
sections  of  33  CFR  parts  154, 155,  and 
156  and  46  CFR  parts  30,  32  35.  and  39). 
At  least  four  states.  New  Jersey, 
Pennsylvania,  Louisiana,  and  California, 
are  implementing  requirements  for  the 
use  of  vapor  control  systems  for  loading 
oil.  Additional  States  may  require  the 
use  of  vapor  control  systems  in  response 
to  the  Clean  Air  Act  amendments  of 
1990  (Pub.  L.  101-549). 

One  of  the  primary  hazards  associated 
with  vapor  control  equipment  is 
overpressurization  of  a  cargo  tank 
caused  by  overfilling.  Therefore,  the 
Coast  Guard’s  current  regulations  for 
acceptable  vapor  control  systems 
include  standards  for  overfill  devices 
(called  liquid  overfill  protection 
devices).  For  a  tankship,  the  liquid 
overfill  protection  device  requirements 
include  closed  gauging,  a  high  level 
alarm,  and  an  overfill  alarm.  For  a  tank 
barge,  an  alternative  system  is 
acceptable.  This  alternate  system 
includes:  closed  gauging;  a  high  level 
indicating  device;  and  either  an 
automatic  shutdown  system,  spill 
valves,  or  rupture  discs. 

The  use  of  overfill  devices  has  been 
an  accepted  practice  for  certain  liquid 
bulk  cargos  for  some  time.  They  are 
required  for  specified  chemicals  and 
gases  under  the  International  Maritime 
Organization  (IMO)  codes  in  order  to 
protect  personnel  involved  in  the 
transfer  of  these  cargos,  the  vessels,  and 
the  mvironment. 

INacussion  of  Proposed  Amendments 

1.  Location  of  Regulations 

In  section  4110(b)(2)  of  OPA  90,  the 
Coast  Guard  is  directed  to  establish 
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“*  *  *  requirements  concerning  the  use 
of  *  *  *”  overfill  devices.  The  Coast 
Guard  proposes  placing  the  regulations 
requiring  me  installation  and  use  of 
overfill  devices  in  33  CFR  parts  155  and 
156.  These  parts  provide  regulations  for 
preventing  pollution  to  the  marine 
environment  during  transfer  operations, 
including  requirements  for  written 
transfer  procedures. 

2.  Definition  of  CHI 

The  definition  of  oil  in  OPA  90 
includes  oil  of  any  type  or  in  any  form, 
including  petroleum,  fuel  oil,  sludge,  oil 
refuse,  and  oil  mixed  with  wastes 
except  dredged  spoil.  This  definition 
includes  non-petroleum  oils. 

Under  international  agreements  to 
which  the  United  States  is  a  signatory, 
a  different  definition  of  oil,  that 
excludes  non-petroleum  oils,  is  used  for 
purposes  of  preventing  pollution  to  the 
marine  environment,  l^e  Coast  Guard's 
policy  is  that  this  more  limited 
definition  of  oil  applied  for 
international  purposes  is  appropriate  for 
this  rulemaking  and  within  the 
discretion  permitted  under  section 
4110(b)  of  OPA  90.  Accordinglv,  the 
proposed  regulations  specifically  apply 
the  definitions  of  oil  provided  in 
§  151.05,  which  is  based  on  Annex  I  to 
the  International  Convention  for  the 
Prevention  of  Pollution  by  Ships,  1973, 
as  amended  W  the  Protocol  of  1978 
(MARPOL).  The  NPRM  also  revises  the 
language  of  §  155.10  and  §  156.105  to 
reflect  this  approach.  The  Coast  Guard 
may  extend  the  regulations  to  additional 
oils  in  the  future. 

3.  Applicability 

Section  4110(b)  authorizes  the  Coast 
Guard  to  require  the  use  of  overfill 
devices  on  all  U.S.  and  foreign  flag 
vessels  constructed  or  adapted  to  carry, 
or  that  carry  oil  in  bulk  when  either 
loading  oil  as  cargo  in  the  navigable 
waters  of  the  United  States  or  loading 
oil  as  cargo  in  the  U.S.  exclusive 
economic  zone  if  the  oil  is  destined  for 
a  port  or  place  in  the  United  States.  The 
Coast  Guard  has  broad  discretion  to 
determine  which  vessels  will  be  subject 
to  the  proposed  regulations.  Due  to  the 
findings  of  the  Regulatory  Evaluation 
(RE)  as  discussed  later,  the  Coast  Guard 
is  excluding  secondary  cargo  carriers 
from  the  proposed  rule  based  on  the 
small  amount  of  cargo  oil  spilled  from 
these  vessels.  The  Cmst  Guard  is 
proposing  that,  for  now,  these 
regulations  be  limited  to  self-propelled 
and  nonself-propelled  tank  vessels  that 
carry  oil  as  their  primary  cargo  (oil 
tankers  as  defined  in  $  151.05).  This  will 
exclude  ships  such  as  offshore  supply 
vessels,  and  certain  fish  tenders,  etc.. 


which  carry  limited  quantities  of  oil  as 
secondary  cargoes. 

The  Coast  Guard  also  proposes  to 
limit  the  applicability  of  the  new 
regulations  to  oil  tankers  with  a  cargo 
capacity  of  250  barrels  or  mcau.  These 
vessels  are  currently  retired  to  comply 
with  the  transfer  procedure 
requirements  of  33  CFR  part  155.  The 
proposed  regulaticms  are  consistent  with 
the  Coast  Guard  current  requirements 
for  pollution  control  dxuing  transfer 
operations. 

The  Coast  Guard  may  extend  the 
application  of  the  regulations  to 
additional  vessels  at  a  later  time. 

4.  Minimum  Standards  for  Overfill 
Devices 

Section  4110(a)  of  (^A  90  requires 
the  establishment  of  minimum 
standards  for  devices  warning  of 
overfills  in  oil  cargo  tanks.  As  discussed 
previously,  the  Cmst  Guard  developed 
st£mdards  for  overfill  devices  (liquid 
overfill  protection  devices)  through 
public  notice  and  comment  as  part  of 
the  regulations  that  established 
standards  for  vapor  control  systems. 

The  Coast  Guard  proposes  to  use 
these  standards,  found  at  46  CFR  39.20- 
7  and  39.20-9,  as  the  basis  for  the 
minimum  standards  required  by  OPA 
90.  The  Coast  Guard  expects  that 
owners  and  operators  affected  by  the 
overfill  device  requirements  of  OPA  90 
will  find  this  approach  helpful,  as  it 
proposes  standees  already  subjected  to 
public  review.  In  addition,  the  use  of 
these  standards  eliminates  a  potential 
additional  burden  for  those  jurisdictions 
alreaay  requiring  vapor  control  systems. 

For  tankships,  the  overfill  devices 
described  in  these  proposed  regulaticHis 
consist  of  a  high  level  alarm  and  a  tank 
overfill  alarm  installed  in  each  tank. 
Many  tankships  currently  utilize  such 
alarms.  The  Coast  Guard  is  aware, 
though,  that  such  devices  are  less 
common  on  tank  barges  and  that 
installation  of  the  devices  will  be  costly 
for  tank  barges,  especially  those  that  do 
not  maintain  an  on-board  source  of 
power. 

The  Coast  Guard  recognizes  that  the 
different  operating  environment  of  tank 
barges  necessitates  adjustments  and 
alternatives  to  the  existing  standards. 
Because  the  purpose  of  installing 
overfill  devices  in  coimection  Mrith  a 
vapor  control  system  is  to  prevent 
structural  damage  to  a  vessel  (rather 
than  the  discharge  of  oil  into  the  water), 
the  current  standards  allow  some 
components  (spill  valves  and  rupture 
disks)  that  could  result  in  deflecting 
overfills  onto  the  deck  of  a  tank  vessel. 
This  oil  could  flow  into  the  water, 
thereby  creating  an  overfill  spill. 


Accordingly,  permitting  the  use  of  spill 
valves  and  rupture  disl^  by  themselves 
as  a  liquid  overfill  protection  system  (46 
CFR  39.20-9)  conflicts  with  the  purpose 
of  the  propo^  regulaticms.  However, 
under  the  proposed  reflations  spill 
valves  and  rupture  dislu  may  continue 
to  be  used  on  tank  barges  if  additional 
overfill  devices  are  installed. 

For  tank  barges,  the  proposed 
regulations  require  any  one  of  the 
following  three  approaches;  (1)  A  high 
level  alarm  and  a  tank  overfill  alarm 
installed  in  each  tank;  (2)  an  automatic 
shutdown  system;  or  (3)  a  high  level 
indicating  device.  su(^  as  a  stick  gauge. 

The  Coast  Guard  is  interested  in 
comments  on  the  high  level  indicating 
device,  or  stick  gauge.  This  device  is 
described  in  the  vapor  control 
regulations  (46  CFR  39.20-3(b))  and  is 
currently  used,  in  conjunction  with 
other  vapor  control  devices,  on  some 
tank  barges  to  reduce  the  Ukelihood  of 
damage  to  the  vessel  occasioned  by 
overfills.  A  stick  gauge  installed  at  each 
cargo  tank  for  use  as  an  overfill  warning 
device  would  be  a  lower  cost  alternative 
because  it  does  not  require  any 
electrical  power.  While  a  stick  gauge 
can  provide  a  visual  warning  that  a  tank 
is  filled  beyond  a  certain  limit,  it  must 
be  visible  from  all  cargo  control  areas  on 
a  tank  barge  to  be  effective.  When  stick 
gauges  are  used,  a  proposed  amendment 
to  the  oil  transfer  regulations 
(§  155.750(e))  requires  the  person  in 
charge  of  the  transfer  operation  on  the 
barge  to  regularly  check  each  high  level 
indicating  device,  even  after  a  tank  has 
been  topped  off. 

Stick  gauges  are  an  improvement  over 
the  current  practice  an  many  tank 
barges.  The  efficacy  of  the  stick  gauge 
depends  on  the  vigilance  of  the  person 
in  charge. 

The  Coast  Guard  is  interested  in 
comments  on  the  impact  of 
implementing  the  standard  on  various 
kinds  of  tank  vessels. 

5.  Proposed  section  155.480  Overfill 
Devices 

This  section  would  require  certain 
tank  vessels  with  a  cargo  capacity  of  250 
barrels  or  more  that  carry  oil  in  bulk  as 
cargo  or  cargo  residue  to  be  equipped 
wi^  overfill  devices. 

As  previously  discussed,  the 
^minimum  standards  for  the  overfill 
devices  to  be  installed  on  a  tank  vessel 
are  cross  referenced,  where  appropriate, 
to  the  standards  for  liquid  overfill 
protection  devices  found  in  the  vapor 
control  system  regulations.  Separate 
requirements  are  provided  for  tankships 
(self-propelled  oil  tankers)  and  tank 
barges  (nonself-propelled  oil  tankers). 
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Finally,  this  section  proposes  that  the 
requited  devices  be  installed  on  tank 
vessels  at  their  next  cargo  tank  internal 
examination,  but  no  later  than  5  years 
following  the  effef:tive  date  of  the 
regulations.  Because  the  Coast  Guard 
recognizes  that  installing  the  devices 
requires  costly  gas-freeing  of  cargo 
tariks,  this  provision  will  coordinate  the 
installation  of  overfill  devices  with  the 
gas-freeing  of  tanks  for  other  required 
purposes  (either  under  Coast  Guard 
regulations  for  U.S.  flag  vessels  or  under 
the  requirements  of  the  flag 
administration  for  foreign  flag  vessels). 

6.  Amended  Section  155.750  Contents 
of  Transfer  Procedures 

The  Coast  Guard  is  proposing  to  add 
the  following  items  to  the  written 
transfer  procedures  that  the  operator  of 
a  vessel  covered  by  the  regulation  must 
maintain:  (1)  A  description  of  the 
overflll  devices;  (2)  pre-transfer 
inspection  requirements;  and  (3)  if  a 
high  level  indicating  device  is  used, 
procedures  to  monitor  a  cargo  level  and 
shut  down  procedures.  The  transfer 
procedures  are  required  to  be  used  by  a 
tank  vessel  operator  as  part  of  the  cargo 
transfer  prof:ess. 

7.  Proposed  Section  155.775 
Maximum  Cai^o  Level  of  Oil 

This  section  would  establish  a 
maximum  cargo  level  for  oil.  The 
standard  conforms  to  the  levels 
established  for  vapor  control  systems 
(46  CFR  39.30-l(e)). 

8.  Proposed  Section  156.120 
Requirements  for  Transfer 

The  Coast  Guard  is  proposing  to  add 
a  new  paragraph  (bb)  to  §  156.120  to 
require  that  overflll  devices  must  be 
operating  when  oil  is  loaded  as  cargo. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  A  draft  Regulatory  Evaluation 
(RE)  is  available  in  the  docket  for 
inspection  or  copying,  as  indicated  in 
the  “ADDRESSES"  section  of  this 
preamble. 

A  copy  of  the  draft  RE  also  has  been 
placed  in  a  special  flle  (CGD  91-207) 
established  to  facilitate  review  of  the 
programmatic  Regulatory  Impact 
Analysis  for  titles  IV  and  V  of  OPA  90. 
Any  public  comments  received  will  also 
be  placed  in  that  flle. 

The  Coast  Guard  assumes  that 
tankship  owners  and  operators  would 
purchase  one  high  quality,  float-type 
overflll  device  for  each  cargo  tanlL  Costs 


for  the  purchase  and  installation  of  the 
equipment  are  estimated  at  $2,875  per 
tank  for  tankships  ($40,250  for  a 
tankship  with  14  cargo  tanks). 

The  Coast  Guard  also  assumes  that 
tank  barge  owners  and  operators  would 
purchase  one  high  level  indicating 
device  for  each  cargo  tank.  The  cost  of 
purchasing  and  installing  a  high  level 
indicating  device  is  $1,650  per  tank 
($13,200  for  a  tank  barge  with  8  cargo 
tanks). 

The  total  cost  of  overflll  devices  to  the 
industry  is  developed  first  by  estimating 
cost  by  vessel  type  and  use  for  a  typical 
size,  and  then  by  aggregating  the  costs 
for  all  vessels  engaged  in  the  trade.  The 
analysis  includes  self-propelled  and 
nonself-propelled  oil  tankers.  Total 
costs,  including  annualized  costs,  are 
estimated  separately  by  vessel  type,  use, 
flag,  and  route. 

Assuming  a  15  year  life  for  overflll 
devices,  the  total  annualized  cost  of 
compliance  to  oil  tanker  owners  and 
operators  is  projected  to  be 
approximately  $14.3  million  to  $14.8 
million,  distributed  as  follows:  (1)  To 
U.S.  tank  barges  and  tankships.  $11.2 
million;  (2)  to  foreign  flag  tankships,  $3 
to  $3.5  million;  and  (3)  to  U.S. 
government  tankships  and  cargo  vessels, 
$0.12  million.  The  net  present  value  of 
the  cost  of  compliance  is  $65.3  million. 
The  proposed  regulation  will  aflect 
approximately  3,976  inland  and  coastal 
barges,  218  U.S.  flag  tankships,  500-600 
foreign  flag  tankships,  and  23  U.S.  Navy 
and  U.S.  Maritime  Administration 
(MARAD)  vessels.  Enforcement  costs  to 
the  Federal  Government  are  estimated  at 
$2  million. 

The  analysis  indicates  that,  if  the 
entire  cnst  of  the  implementation  of  the 
proposed  regulation  is  passed  on  to 
consumers,  the  retail  price  of 
domestically  consumed  petroleum 
products  would  be  increased 
approximately  3  cents  per  ton  or  one 
one-hundredths  of  a  cent  per  gallon;  and 
the  retail  price  of  U.S.  petroleum 
products  in  export  markets  would  rise 
by  approximately  8.3  cents  per  ton  or 
three  one-hundr^ths  of  a  cent  per 
gallon. 

According  to  Coast  Guard  records, 
approximately  73,000  gallons  of  oil  and 
petroleum  products  were  spilled  in  the 
U.S.  waters  from  tank  overflows  in 
1989.  The  Coast  Guard  estimates  that 
the  proposed  regulation  will  prevent  44 
percent  of  these  oil  spills  or  save 
approximately  31,944  gallons  per  year. 

The  net  present  value  of  the 
quantified  direct  benefits  frnm  the 
installation  of  overfill  warning  devices 
on  tankships  and  tank  barges  is  261,248 
gallons  of  oil  not  spilled,  calculated  for 


a  15  year  overfill  device  life  and  at  a  ten 
percent  discount  rate. 

The  estimated  cost-benefit  ratio  (net 
present  value  of  costs/net  present  value 
of  benefits)  for  tankships  and  tank 
barges  is  $250  to  prevent  spilling  one 
gallon  of  oil. 

The  Coast  Guard  examined  the  costs 
and  benefits  associated  with  including 
vessels  other  than  those  tank  vessels 
that  carry  oil  as  their  primary  cargo. 
These  secondary  cargo  carriers  include 
certain  passenger,  frei^t,  offshore 
supply  and  fishing  industry  vessels 
carrying  a  limited  amount  of  oil,  in 
bulk,  as  cargo. 

The  Coast  Guard  is  excluding 
secondary  cargo  carriers  bom  the 
proposed  rule  based  on  the  small 
amount  of  cargo  oil  spilled  fit>m  these 
vessels.  During  1989  only  1,300  gallons 
of  the  73,000  gallons  (1.78%)  of  cargo 
oil  spilled  were  from  these  vessels.  Of 
the  217  cargo  oil  spills  that  occurred 
during  1989, 19  (8.7%)  were  from  these 
vessels. 

Assuming  a  15  year  life  for  overfill 
devices,  the  total  annualized  cost  of 
compliance  for  secondary  cargo  carrier 
owners  and  operators  would  have  been 
approximately  $1.12  million,  affecting 
600  offshore  supply  vessels,  177  cargo 
vessels  and  90  MARAD  vessels.  The  net 
present  value  of  the  cost  of  compliance 
is  $5.9  million.  The  net  present  value  of 
direct  benefits  for  offshore  supply  and 
cargo  vessels  is  estimated  at  5,068 
gallons  of  oil  not  spilled.  The  estimated 
cost-benefits  (net  present  value  of  costs/ 
net  present  value  of  benefits)  for 
offshore  supply  and  cargo  vessels  is 
$730/gallon  of  oil  not  spilled.  That 
means  it  would  cost  $730  to  prevent 
spilling  one  gallon  of  oil. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  etseq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
“Small  entities"  include  independently 
owned  and  operated  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (5  U.S.C  632).  "Small 
entities"  also  include  small  not-for- 
profit  organizations  and  small 
governmental  jurisdictions.  Based  on 
the  Coast  Guam’s  analysis  in  the  RE,  it 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

If,  however,  you  think  your  business 
qualifies  as  a  small  entity  and  that  the 
proposal  will  have  a  significant 
economic  impact  on  your  business,  you 
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may  submit  a  commmit  (see 
“ADOF^SSES")  e^lainingvrhy  you  think 
your  business  qualifies  and  in  what  way 
and  to  what  degree  the  proposal  will 
affect  yoiu*  business. 

Collection  of  Infonnation 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seo.),  the  Office  of 
Management  and  Budget  ((^dB)  reviews 
each  proposed  regulation  that  contains 
collection  of  information  requirements 
to  determine  whether  the  practical  value 
of  the  information  is  worth  the  biuden 
imposed  by  its  collection.  Collection  of 
inrormation  requirements  include 
reporting,  recordkeeping,  notification, 
and  other  similar  requirements. 

This  proposal  contains  collection  of 
information  requirements  in  the 
following  sections:  155.750  (Contents  of 
transfer  procedures)  and  156.150 
(Declaration  of  inspection).  While  this 
proposed  rule  does  not  amend 
§  156.150,  that  section  requires 
collection  of  information  based  on  the 
requirements  of  §  156.120,  which  is 
amended  by  this  proposal. 

The  reporting  and  recordkeeping 
requirements  associated  with  this  rule 
are  being  submitted  to  the  OMB  for 
approval  in  accordance  with  44  U.S.C 
chapter  35.  Both  of  the  proposed 
requirements  would  revise  previously 
approved  information  collections.  The 
following  particulars  apply: 

DOT  No:  2115;  OMB  Control  No: 
2115-0506. 

Administration:  U.S.  Coast  Guard. 

Title:  Declaration  of  inspection. 

Need  for  information:  As  part  of  the 
Coast  Guard’s  Port  Safety  and  Security 
program  this  information  is  used  in 
order  to  identify  potential  or  actual 
violations  of  the  regulations.  The 
declaration  of  inspection  must  be 
continued  for  the  U.S.  to  ensure 
compliance  with  specific  procedures 
and  certain  conditions  that  prevent 
pollution  of  U.S.  waters  or  ^mage  to 
vessels  and  facilities.  If  no  records  were 
kept,  there  would  be  a  significant 
increase  in  pollution  and  damage 
resulting  from  persons  in  charge  either 
not  knowing  their  responsibilities  (in 
the  case  of  foreign  nationals  working  on 
foreign  ships  that  transfer  oil  or 
hazaidous  materials  in  bulk  in  U.S. 
ports)  or  not  following  the  proper 
proc^ures.  It  would  also  be  fu  more 
difficult  to  ascertain  culpability  for 
accidents  and  spills. 

Proposed  use:  The  Coast  Guard 
provides  specific  procedures  to  follow 
and  specific  conditions  to  maintain  in 
order  to  prevent  pollution  of  waters  and 
damage  to  vessels  and  facilities  within 
the  U.S.  A  declaration  of  inspection 
alerts  the  person  in  charge  of  the 


transfer  operation  of  his  responsibilities 
under  Federal  regulations.  The 
declaration  requires  him  to  identify 
himself  and  complete  a  checklist 
verifying  he  has  complied  with  the 
regulations.  A  declaration  of  inspection 
is  completed  by  the  person  in  dmrge  for 
each  bulk  tran^r  conducted.  A  copy  of 
the  declaration  of  inspection  must  be 
kept  on  board  the  vessel  and  facility  for 
one  month  from  the  date  of  signature. 

Overfill  devices  will  be  required 
where  none  have  been  requi^  before. 
The  information  collection  burden  will 
increase  because  persons  in  charge  of  oil 
transfer  procedures  will  have  to 
physically  verify  that  the  dual  alarm  or 
automatic  shutdown  system  at  each  tank 
is  working  prior  to  taking  on  each  load 
of  cargo. 

Frequency:  Each  time  cargo  oil  is 
loaded  into  a  vessel  with  a  capacity  of 
250  or  more  barrels  of  cargo  oil. 

Burden  estimate:  18,000  hours/year. 

Respondents:  4,500. 

Average  burden  hours  per  respondent: 
4  hours/year. 

Recordkeepers:  4,500. 

DOT  No:  2115;  OMB  Contrcd  No: 
2115-0120. 

Administration:  U.S.  Coast  Guard. 

Title:  Requivments  for  transfer. 

Need  for  information:  One  of  the 
methods  employed  by  the  Coast  Guard 
to  prevent  the  ai^dental  discharge  or 
spillage  of  oil  is  to  require  all  vessels 
with  the  capacity  of  250  or  more  barrels 
of  oil  to  develop  and  follow  oil  transfer 
procedures  that  provide  basic  safety 
information  fcxr  operating  the  transfer 
system.  This  recordkeeping  requirement 
directs  the  vessel  operator  to  maintain 
onboard  and  make  available  to  the  Coast 
Guard  Captain  of  the  Port,  upmi  request, 
the  vessel’s  oil  transfer  procedures. 

Certain  tank  vessels  will  now  be 
required  to  install  and  use  overfill 
devices  to  prevent  oil  spills  due  to 
overfilling  of  tanks.  The  oil  transfer 
procedures  therefore  must  be  amended 
to  include  procedures  regarding  ovmfill 
devices. 

Proposed  use:  Vessel  personnel  are 
required  to  follow  the  vessel’s  transfer 
procedures  each  time  oil  or  a  hazardous 
material  is  transferred  to  or  from  the 
vessel  or  from  tank  to  tank  within  the 
vessel.  Vessel  crews  change  frequently. 
Written  procedures  provide  a  means  of 
ensuring  that  new  personnel  are  familiar 
with  the  complex  system  of  pumps, 
piping,  valving,  vapor  control 
equipment,  and  overfill  devices  used  to 
transfer  oil  or  hazardous  materials.  If  the 
information  were  not  required  to  be 
recorded,  vessel  personnel  might  be 
unfamiliar  with  tne  vessel’s  transfer 
system.  This  might  result  in  accidental 


discharge  of  oil  or  hazardous  materials, 
fire,  or  eimlosion. 

Overfill  devices  will  be  required 
vdiere  none  were  required  before.  A 
descripticm  of  how  the  ovwfiU  (krvice 
system  operates  mid  the  pretransfer 
equipment  inspection  requirements  will 
bwome  part  of  the  oil  transfer 
procedures.  The  overfill  device  system 
description  in  the  oil  transfer 
procedures  will  be  available  to  the 
person-in-chaige  (PIC)  of  a  vessel.  The 
PIC  will  use  thte  information  to  make 
sure  the  equipment  prevents  the 
overflow  of  a  cargo  tank. 

Frequency:  Once. 

Burden  estimate:  9,064  hours. 

Respondents:  824. 

Average  burden  hours  per  respondent: 
11  hours. 

Recordkeepers:  824. 

For  further  information  contact:  The 
Information  Requirements  Division,  kf- 
34,  Office  of  the  Secretary  of 
Tr^sportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20503,  (202)  395- 
7340 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

This  NPRM  proposes  standards  and 
requirements  for  the  phased-in 
installation  and  use  of  overfill  devices 
on  oil  cargo  tanks  of  certain  cargo  tank 
vessels.  'Ihe  authority  to  regulate  tank 
vessel  equipment  is  delegated  to  the 
Coast  Guard  by  the  Secretary  of 
Transportation,  whose  authority  is 
committed  by  statute.  Because  tank 
vessels  move  between  U.S.  ports  in  the 
national  marketplace,  and  between  U.S. 
and  foreign  ports  in  the  international 
marketplace,  standards  for  overfill 
devices  and  their  use  are  a  matter  for 
which  regulations  should  be  of  national 
scope  to  avoid  unreasonably 
burdensome  variances.  The  Coast  Guard 
intends  that  these  regulations  preempt 
State  action  addressing  the  same  subject 
matter.  However,  the  NPRM  will  not 
afreet  die  ability  of  States  to  require  the 
use  of  vapor  control  systems  under  the 
Clean  Air  Act  amendments  as  discussed 
earlier  in  the  preamble. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
under  COMDTINST  M16475.1B.  A  draft 
Enviroiunental  Assessment  (EAT  is 
available  in  the  docket  for  copying  and 
inspection  as  indicated  in  the 
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‘'ADDRESSES'*  section  of  this  preamble. 
The  draft  EA  discusses  and  compares 
the  proposed  action  and  alternatives, 
subsequent  expected  enviroiunental 
impacts,  and  overall  need  for  the  action. 

Actud  reductions  in  the  numbers  and 
volumes  of  oil  spills  as  a  result  of  the 
promulgation  of  the  proposed 
regulations  cannot  be  accurately 
estimated,  due  to  interrelationships 
among  different  spill  prevention  and 
mitigation  measures  being  implemented 
as  a  result  of  other  proposed  OPA  90 
actions.  Less  than  1  percent  of  all  vessel 
oil  spills  into  U.S.  waters  come  from 
tank  overfills.  Though  some  reduction 
in  adverse  natural  resource  impacts 
should  result  from  issuing  these 
regulations,  overfills  tend  to  result  (with 
exceptions)  in  relatively  small  spills 
that  occur  either  in  harbors  where  rapid 
response  and  containment  are  possible 
and  where  hydrographic  conditions 
(wave  and  water  current  regimes)  favor 
good  cleanup  efficiency,  or  in  offihore 
lightering  zones  where  oil  spills  are  less 
likely  to  have  an  impact  on  sensitive 
ecosystmes.  As  a  result,  when 
considered  independently  of  other 
proposed  OPA  90  actions,  these 
regulations  are  not  expected  to  result  in 
significant  impact  on  the  quality  of  the 
human  environment.  Therefore,  the 
Coast  Guard  expects  to  issue  a  Finding 
of  No  Significant  Impact. 

List  of  Sub  jects 

33  CFR  Part  155 

Hazardous  substances,  Oil  pollution, 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  156 

Hazardous  substances.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  155  and  156  as 
follows: 

PART  15S-OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

1.  The  authority  citation  for  33  CFR 
part  155  and  the  note  following  the 
citation  are  revised  to  read  as  follows; 

Authority:  33  U.S.C  1231, 1321(j)(l)(Q: 
sec  2,  E.0. 11735,  38  FR  21243, 3  CFR, 
1971-1975  Comp.,  p.  793;  49  CFR  1.46. 
Sections  155.100  through  155.130, 150.350 
through  155.400, 155.430, 155.440,  and 
155.470  also  issued  under  33  U.S.C.  1903(b). 
Sections  155.480, 155.750(e),  and  155.775  are 
issued  under  section  4110,  l^blic  Law  101- 
380, 104  Stat  515  (46  USC  3703  note). 

Note:  Additional  requirements  for  vessels 
carrying  oil  or  hazardous  materials  are 


contained  in  46  CFR  parts  30  through  40, 

150, 151,  and  153. 

2.  Section  155.110  is  revised  to  read 
as  follows: 

1155.110  Definitions. 

Except  as  specifically  stated  in  a 
section,  the  definitions  in  part  151  of 
this  chapter,  other  than  for  the  word 
“oil,”  and  in  part  154  of  this  chapter 
also  apply  to  this  part. 

3.  Se^on  155.480  is  added  to  read  as 
follows: 

f  155.480  Overfill  devices. 

(a)  An  oil  tanker  with  a  cargo  capacity 
of  250  or  more  barrels  of  oil,  loading  oil 
as  cargo,  must  have  permanently 
installed  on  each  cargo  tank  an  overfill 
device  that  meets  the  requirements  of 
this  section. 

(1)  On  a  self  propelled  oil  tanker,  each 
cargo  tank  must  be  equipped  with  an 
overfill  device  that  meets  the 
requirements  of  46  CFR  39.20-7(a),  (b), 
(c),  and  (d). 

(2)  On  a  non-self  propelled  oil  tanker, 
each  cargo  tank  must  be  equipped  with 
an  overfill  device  that  meets  one  of  the 
following  arrangements. 

(i)  46  CTR  39.20-7(a),  (b),  (c),  and  (d), 
and  46  CFR  39.20-9(a); 

(ii)  46  CFR  39.20-9(b);  sr 

(iii)  46  CFR  39.20-3(b)  (1),  (2),  and 

(3). 

(b)  Each  cargo  tank  of  a  United  States 
flag  oil  tanker  subject  to  this  section 
must  have  install^  on  it  an  overfill 
device  meeting  the  requirements  of  this 
section  at  the  first  cargo  tank  internal 
examination  perform^  on  the  vessel 
under  46  CFR  31.10-21,  following 
[/nserf  the  effective  date  of  the  final 
rule.]  but  not  later  than  [/nseit  date  5 
years  from  the  effective  date  of  the  final 
rule.] 

(c)  Each  cargo  tank  of  a  foreign  flag  oil 
tanker  subject  to  this  section  must  have 
installed  on  it  an  overfill  device  meeting 
the  requirements  of  this  section  at  the 
first  survey  that  includes  dry  docking, 
as  required  by  the  vessel’s  flag 
administration  to  meet  the  IntOTnational 
Convention  for  the  Safety  of  Life  at  Sea, 
1974,  as  amended  (SOLAS)  or  the 
International  Load  Line  Convention  of 
1966  following  [Insert  the  effective  date 
of  the  final  rule.];  but  not  later  than 
(Insert  date  5  years  from  the  effective 
date  of  the  final  rule.] 

(d)  For  purposes  of  this  section,  oil 
has  the  same  meaning  as  provided  in 
§  151.05  of  this  chapter. 

4.  In  §  155.750,  paragraph  (e)  is  added 
to  read  as  follows: 

1155.750  Contents  of  trans^procedUTM. 
•  •  *  *  • 

(e)  If  the  cargo  tanks  of  a  vessel  are 
fitted  with  overfill  devices,  the  transfer 


procedures  must  contain  a  description 
of  the  overfill  devices  including — 

(1)  The  high  level  alarm  system,  if 
fitted; 

(2)  The  independent  shutdown 
system,  if  fitted; 

(3)  The  high  level  indicating  device, 
if  fitted,  and  specific  procedures  for  the 
person  in  charge  to— 

(i)  Monitor  the  level  of  cargo  in  tanks 
that  have  been  topped  off;  and 

(ii)  Shut  down  transfer  operations  in 
time  to  ensure  that  the  cargo  level  in 
each  tank  does  not  reach  the  maximum 
height  permitted  by  §  155.775(a)(1)  of 
this  chapter. 

(4)  Pre-transfer  equipment  inspection 
requirements. 

5.  Section  144.775  is  added  to  read  as 
follows: 

S  155.775  Maximum  cargo  iavei  of  oiL 

(a)  A  cargo  tank  on  a  tank  vessel  may 
not  be  filled  with  oil  in  bulk  as  cargo 
higher  than — 

(1)  98.5  percent  of  the  cargo  tank 
volume;  or 

(2)  The  level  at  which  em  overfill 
alarm  complying  with  46  CFR  39.20-7 
or  46  CFR  39.20-9(b)(2)  is  set. 

(b)  For  purposes  of  this  section,  oil 
has  the  same  meaning  as  provided  in 
§  151.05  of  this  chapter. 

PART  15&-OiL  AND  HAZARDOUS 
MATERIAL  TRANSFER  OPERATIONS 

6.  The  authority  citation  for  33  CFR 
part  156  is  revised  to  read  as  follows; 

Authority:  33  U.S.C  1231, 1321(j)(l)  (C) 
and  (D);  46  U.S.C  3715;  sec.  2,  E.0. 11735, 

38  FR  21243,  3  CFR  1971-1975  Comp.,  p. 

793;  49  CFR  1.46.  Section  156.120(bb)  is 
issued  under  section  4110,  Pub.  L.  101-380, 
104  Stat  515  (46  U.S.C  3703  note). 

7.  Section  156.105  is  revised  to  read 
as  follows: 

1156.105  Defmitiona. 

Except  as  specifically  stated  in  a 
section,  the  definitions  in  §  154.105  of 
this  chapter  apply  to  this  subpart. 

8.  In  §  156.120  paragraph  (bb)  is 
added  as  follows; 

f  1 56.1 20  Requirements  for  transfer. 

*  «  *  *  * 

(bb)  If  the  transfer  operation  involves 
loading  oil,  as  defined  in  §  151.05  of  this 
chapter,  into  a  cargo  tank,  the  overfill 
devices  required  by  §  155.480  of  this 
chapter  are  installed  and  operating 
properly. 

Dated:  January  5, 1993. 

R.C  Nordi, 

Acting  Chief,  Office  of  Marine  Safety,  Security 
and  ^vironmental  flection. 

[FR  Doc.  93-522  Filed  1-11-93  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affaire 

25CFRPart23 

WNIOTfr^ACSS 

Indian  CfOld  Welfare  Act 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  proposing  to  revise  the 
regulations  governing  the  Indian  Child 
Welfare  Act  (ICWA)  ^scretionaiy  grant 
process  and  the  administration  of  these 
grant  programs  as  authorized  under  the 
Indian  CUld  Welfare  Act  of  1978.  Until 
now,  the  ICWA  grants  have  been 
awarded  competitively  based  on  BIA 
review  of  applications  from  Indian 
tribes  and  bdian  organizations.  Under 
this  process  tribes  have  been  imable  to 
develop  long-term  plans  and  programs 
due  to  the  uncertainty  of  sustain^ 
resources.  The  propped  regulations 
will  provide  for  noncompetitive 
formula-based  funding  for  all  federally 
recognized  Indian  tril^  above  a 
minimum  population:  contain 
provisions  for  off-reservation  ICWA 
programs  to  continue  to  be  awarded 
competitively  through  a  centralized 
review  process;  and  establish  new 
requirements  for  internal  evaluation 
processes. 

DATES:  Written  comments  must  be 
received  on  or  before  February  11, 1993. 
Comments  received  after  this  date  will 
not  be  considered  in  the  Final 
Rulemaking.  Persons  submitting  written 
comments  should  allow  ample  time  for 
the  mail  delivery  service.  Telephonic 
facsimiles  (faxes)  up  to  10  pages  will  be 
accepted.  Facsimiles  exceeding  the 
tenth  page  will  not  be  omsidered, 
ADDRESSES:  Written  comments  must  be 
directed  to  the  Division  of  Social 
Services,  Bureau  of  Indian  Affairs,  1849 
C  Street,  NW.,  Mailstop  310  SIB, 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hidunan,  Chief,  Division  of 
Social  Services,  Bureau  of  Indian 
Affairs,  1849  C  Street,  NW.,  Mailstop 
310  SIB,  Washington,  DC  20240, 
telephone  number.  (202)  208-2721; 
FTS:  268-2721. 

SUPPLEMENTARY  MFORMATION:  This 
proposed  revision  is  published  in 
exercise  of  the  autbcKity  delegated  by 
the  Secretary  of  the  Int^or  (Secretary) 
to  the  Assistant  Secretary — Indian 
Affairs  in  the  Departmental  Manual  at 
209  DMB. 

This  rulemaking  acticm  is  to  revise  25 
CFR  part  23,  reguiattons  governing  the 


grant  process  specified  in  the  ICWA 
Indian  Gbild  Welfare  Act  of  1978  (Pub. 

L.  95-608). 

The  revisions  incorporate 
recommendations  received  from  tribes 
and  Indian  organizations  duffing  recent 
consultation  sessions  held  by  eadi  BIA 
area  office.  Contingent  upon  annual 
Congressional  appropriations,  the 
intended  effect  of  these  reguktoiy 
revisions  is  to  promote  long-term 
planning,  stabilize  and  provide  core 
nmding  for  all  tribal  ICWA  programs, 
enabling  them  to  develop,  coordinate, 
and  implement  comprehensive  Imlian 
diild  and  family  programs. 

Changes  are  being  made  in  25  CFR 
part  23,  §§  23.1,  Pui]^;  23.2, 
Definitions:  23.3,  Policy:  23.4, 
Information  collection;  23.11,  Notice; 
23.12,  Designated  tribal  agent  for  service 
of  notice:  23.13,  Payment  for  appointed 
counsel  in  Indian  child  custody 
proceedings  in  state  courts;  23.21, 
Eligibility  requirements;  23.22,  Purpose 
of  grants;  23.23,  Obtaining  application 
instructions  and  materials;  23.26, 
Submitting  applications;  23.27, 
Technical  assistance;  23.28,  Aim  office 
review  and  certification  of  off- 
reservation  programs;  23.30,  Deadline 
for  Central  Office  action;  23.31,  Grant 
approval  limitation;  23.32,  Grant 
execution,  administration  and 
monitoring;  23.33,  Subgrants;  23.41, 
Uniform  grant  administration 
requirements  and  applicability;  23.43, 
Reports  and  availability  of  information 
to  Indians;  23.44,  Matching  shares  and 
agreements;  23.45,  Fair  and  uniform 
provision  of  services;  23.47,  Grant 
renewal  and  modification;  23.48, 
Penalties;  23.51,  Revisions  or 
amendments  of  grants;  23.71, 
Recordkeeping  and  information 
availability;  23.81,  Assistance  in 
idmtifying  vdtnesses;  23.82,  Assistance 
in  identifjdng  interpreters;  and,  23.83, 
Assistance  in  locating  biological  parents 
of  Indian  child  after  termination  of 
adoption. 

The  following  citations  are  new  §§ : 
23.24,  Noncompetitive  muhi-year  on- 
reservation  tribal  program  application 
contents:  23.25,  Application  selection 
criteria  for  competitive  grants:  23.29, 
Centralized  review  and  decision  for  off- 
reservation  and  applications;  23.42, 
Financial  management,  internal  and 
external  controls  and  (^er  assurances; 
23.46,  Service  eli^bility;  23.52,  Ckant 
carry  over  authority;  23.53,  Qrant 
suspension;  23.54,  Cancellatimi  of  grant 
for  cause;  23.61,  Appeals  frmn  decWon 
or  acticm  by  Area  Director;  23.62, 
Appeals  from  decision  or  action  by  the 
Dii^or,  Office  of  Tribal  Services;  and 
23.63,  Appeals  from  inaction  of  official. 


The  dianges  reflect  recommendations 
received  from  tribes  and  Indian 
organizations,  current  case  law  and 
dianges  in  jurisprudence  since  passage 
of  the  Act,  and  includes  mechanisms  for 
accoimtability  through  internal 
evaluation  processes  and  systematic 
reporting  and  data  collection 
requirements. 

m  accordance  with  the  Paperwork 
Reduction  Act  and  5  CFR  part  1320,  the 
information  collection  requirements 
contained  in  25  CFR  part  23  will  be 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  under  44  U.S.C.  3501 
et  seq.  and  approved  before  solicitation 
occurs. 

Tliis  rulemaking  will  affect  only  a 
limited  number  of  persons  and  will  not 
result  in  an  annual  gross  effect  on  the 
economy  of  one  hundred  million  dollars 
or  more.  This  rule  will  not  have  any 
significant  effects  on  the  economy  or  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  state  or 
local  agencies  or  geographical  regions. 
The  rule  will  not  have  any  adverse 
effects  on  competition,  employment, 
investment,  pr^uctivity  or  in  the 
export/import  market. 

This  rulemaking  action  revising  25 
CFR  {>art  23  will  ^  limited  in 
applicability  to  federally  recogni2»d 
Indian  tribes  and  off-reservation  Indian 
tribal  orgcuiizations  applying  for  grant 
programs.  BIA  personnel  will  receive 
and  process  grant  applications  and 
mmitor  the  grants  once  awarded.  Indian 
tribes  and  off-reservation  Indian 
organizations  will  administer  and 
manage  the  day-to-day  operations  of  the 
grant  activities.  Individual  Indians  and 
Indian  families  will  be  the  recipients  of 
services  under  these  grant  programs. 
Given  the  low  level  of  funding  which 
are  expected  to  be  available  for  small 
tribes,  this  rule  will  not  impose  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

The  Department  of  the  Interior  has 
determined,  in  accordance  with 
Executive  Order  12291,  that  this  rule  is 
not  a  major  rule  because  only  a  limited 
number  of  individuals  will  be  affected 
by  the  revisions  to  the  regulations 
contained  in  25  CFR  part  23. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sufa^antial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.) 
because  of  the  limited  applicability  as 
stated  above. 


The  Department  of  the  Interior  has 
determined  that  this  rule  is  not  a  major 
Federal  action  significantly  affecting  the 
Quality  of  the  human  environment  and 
tnat  neither  an  enviroiunental 
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assessment  nor  an  environmental 
impact  statement  is  required. 

The  primary  author  of  this  document 
is  Betty  B.  Tippeconnic.  Branch  Chief. 
Branch  of  Child  and  Family  Services, 
Division  of  Social  Services,  Office  of 
Tribal  Services. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  a^ord 
the  public  an  opportimity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions  or  objections 
regarding  these  proposed  revisions  to 
the  Division  of  Social  Services.  Bureau 
of  Indian  Affairs.  1849  C  Street,  NW., 
Mailstop  310  SIB,  Washington,  DC 
20240. 

List  of  Subjects  in  25  CFR  Part  23 

Administrative  practices  and 
procedures.  Child  custody  proceedings. 
Child  welfare.  Grant  programs — Indians, 
Grant  programs — social  programs, 
Hearings  and  appeals,  Indians, 

Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  part  23  of  title  25,  chapter  I, 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  as  set  forth 
below. 

PART  23— INDIAN  CHILD  WELFARE 
ACT 

Subpart  A— Purpose,  Definittotw,  and 
Policy 

Sec. 

23.1  Purpose. 

23.2  Definitions. 

23.3  Policy. 

23.4  Information  collection. 

Subpart  B — Notice  of  Involuntary  Child 
Custody  Proceedings  and  Payment  for 
Appointed  Counsel  in  state  courts 

23.11  Notice. 

23.12  Designated  tribal  agent  for  service  of 
notice. 

23.13  Payment  for  appointed  counsel  in 
Indian  child  custody  proceedings  in  state 
courts. 

Subpart  C — Grants  to  Indian  Tribes  and 
Indian  Organizations  for  TMe  II  Indian  Child 
and  Family  Program^ 

23.21  Eligibility  requirements. 

23.22  Purpose  of  grants. 

23.23  Obtaining  application  instructions 
and  materials. 

23.24  Noncompetitive  multi-year  on- 
reservation  tribal  program  application 
contents. 

i  23.25  Application  selection  criteria  for 

competitive  grants. 

23.26  Submitting  applications. 

23.27  Technical  assistance. 

23.28  Area  office  role. 

23.29  Centralized  review  and  decision  for 
off-reservation  applications. 

I  23.30  Deadline  for  Central  Office  action. 


23.31  Grant  approval  limitation. 

23.32  Grant  execution,  administration  and 
monitoring. 

23.33  Subgrants. 

Subpsrt  D— Gsnsral  Grant- Rsquksmsnts 

23.41  Uniform  grant  administration 
requirements  and  applicability. 

23.42  Financial  management,  internal  and 
external  controls  and  other  assurances. 

23.43  Reports  and  availability  of 
information  to  Indiaiu. 

23.44  Matching  shares  and  agreements. 

23.45  Fair  and  imiform  provision  of 

23.46.  Service  eligibility. 

23.47  Grant  renewal  and  modihcation. 

23-48  Penalties. 

Subpart  E— Grant  Ravlaion,  Carry  ovar 
Authority,  Grant  Suapanaion,  or 
CanooHation 

23.51  Revisions  or  amendments  of  grants. 

23.52  Grant  carry  over  authority. 

23.53  Grant  Suspension. 

23.54  Cancellation. 

Subpart  F— Haarlnga  and  Appaala 

23.61  Appeals  from  decision  or  action  by 
Area  Director. 

23.62  Appeals  from  decision  or  action  by 
the  Director,  Office  of  Tribal  Services. 

23.63  Appeals  from  inaction  of  official. 

Subpart  G— Admlniatrativa  Provlaiona 

23.71  Recordkeeping  and  information 
availability. 

Subpart  H— Assistance  to  Stats  Courts 

23.81  Assistance  in  identifying  witnesses. 

23.82  Assistance  in  identifying  interpreters. 

23.83  Assistance  in  locating  biological 
parents  of  Indian  child  after  termination 
of  adoption. 

Authority:  5  U.S.C  301;  25  U.S.C  2, 9, 
1901-1952. 

Subpart  A— Purpose,  Definitions,  and 
Policy 

§23.1  Purpose. 

The  purpose  of  the  regulations  in  this 
part  is  to  govern  the  performance  of  the 
responsibilities  of  the  Federal 
Government  under  the  Indian  Child 
Welfare  Act  of  1978  (Pub.  L.  95-608,  92 
Stat,  3069,  25  U.S.C.  2,  9, 1901-1952). 

§23.2  Definitions. 

Act  means  the  Indian  Child  Welfare 
Act,  Pub.  L.  95-608,  92  Stat.  3069.  25 
U.S.C.  1901  et  seq. 

Assistant  Secretary  means  the 
Assistant  Secretary — ^Indian  AHairs,  the 
Department  of  the  Interior. 

Child  custody  proceeding  means  and 
includes: 

(1)  Foster  care  placement  which  shall 
mean  any  action  removing  an  Indian 
child  from  his  or  her  parent  or  Indian 
custodian  for  temporary  placement  in  a 
foster  home  or  institution  or  the  home 
of  a  guardian  or  conservator  where  the 
parent  or  Indian  custodian  cannot  have 
the  child  returned  upon  demand,  but 


where  parental  rights  have  not  been 
terminated; 

(2)  Termination  of  parental  rights 
which  shall  mean  any  action  resulting 
in  the  termination  of  the  parent-child 
relationship; 

(3)  Preaaoptive  placement  which 
shall  mean  the  temporary  placement  of 
an  Indian  child  in  a  foster  home  or 
institution  after  the  termination  of 
parental  rights,  but  prior  to  or  in  lieu  of 
adoptive  placement:  and 

(4)  Adoptive  placement  which  shall 
mean  the  permanent  placement  of  an 
Indian  child  for  adoption,  including  any 
action  resulting  in  a  final  decree  of 
adoption. 

(5)  The  above  term  or  terms  shall  not 
include  a  placement  based  upon  an  act 
which,  if  committed  by  an  adult,  would 
be  deemed  a  crime  in  the  jurisdiction 
where  the  act  occurred  or  upon  an 
award,  in  a  divorce  proceeding,  of 
custody  to  one  of  the  parents.  It  does 
include  status  ofienses,  such  as  truancy, 
incorrigibility,  etc. 

Consortium  means  an  association  or 
partnership  of  two  or  more  eligible 
applicants  who  enter  into  an  agreement 
to  administer  a  grant  program  and  to 
provide  services  tmder  the  grant  to 
resident  Indians  in  a  specific 
geographical  area  when  it  is 
administratively  feasible  to  provide  an 
adecjuate  level  of  services  to  the  area. 

Director,  Office  of  Tribal  Services 
means  the  Director,  Office  of  Tribal 
Services,  Bureau  of  Indian  Afiairs,  the 
Department  of  the  Interior. 

extended  Family  Member  shall  be  as 
defined  by  the  law  or  custom  of  the 
Indian  child’s  tribe  or,  in  the  absence  of 
such  law  or  custom,  shall  be  a  person 
who  has  reached  the  age  of  18  and  who 
is  the  Indian  child’s  grandparent,  aunt 
or  uncle,  brother  or  sister,  brother-in- 
law  or  sister-in-law,  niece  or  nephew, 
first  or  second  cousin,  or  stepparent. 

Grant  means  a  written  agreement 
between  the  BIA  and  the  governing 
body  of  an  Indian  tribe  or  Indian 
organization  where  the  BIA  provides 
funds  to  the  grantee  to  plan,  conduct 
and  administer  specific  programs, 
services,  or  activities  and  where  the 
administrative  and  programmatic 
provisions  are  specifically  delineated. 

Grantee  means  the  tribal  governing 
body  of  an  Indian  tribe  or  Board  of 
Directors  of  an  Indian  organization 
responsible  for  grant  administration. 

Indian  means,  for  pur|}oses  of  matters 
related  to  child  custody  proceedings 
only,  any  person  who  is  a  member  of  an 
Indian  tri^,  or  who  is  an  Alaska  Native 
and  a  member  of  a  Regional  Corporation 
as  defined  in  section  7  of  the  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C. 
1606. 
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Indian  child  means  any  unmarried 
person  who  is  under  age  18  and  is  either 
a  member  of  an  Indian  tribe,  or  is 
eligible  f«r  membership  in  an  Indian 
trite  and  is  the  biological  child  of  a 
member  of  an  Indian  trite. 

Indian  child’s  tribe  means  the  Indian 
tribe  in  wfaidi  an  Indian  child  is  a 
member  or  is  eligible  for  membership 
or,  in  the  case  of  an  Indian  child  who 
is  a  member  of  or  is  eligible  for 
membership  in  more  than  one  trite,  the 
Indian  trite  with  which  the  Indian  child 
has  die  more  simificant  contacts. 

Indian  custodian  means  any  Indian 
person  who  has  legal  custody  of  an 
Indian  diild  under  tribal  law  or  custom 
or  under  State  law  or  to  whom 
temporary  physical  care,  custody,  and 
control  has  been  transferred  by  die 
parent  of  sudi  diild. 

Indian  organization  means  any  legally 
establiriied  group,  association, 
partnership,  corporation,  or  other  legal 
entity  which  is  owned,  or  controlled  by 
Indians,  or  a  majority  (51  percent  or 
more)  of  whose  members  are  Indians. 

Indian  preference  means  preference 
and  opp(»tunities  for  employment  and 
training  provided  to  Indians  in  the 
administration  of  the  grants  in 
accordance  with  section  7(b)  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C 
450). 

Indian  tribe  means  any  Indian  trite, 
band,  nation,  or  other  organized  group 
or  community  of  Indians  recognized  as 
eligible  for  the  services  provided  to 
Inmans  by  the  Secretary  because  of  their 
status  as  Indians,  including  any  Alaska 
Native  village  as  defined  in  section  3(c) 
of  the  Alaska  Native  Claims  Settlement 
Act,  43  U.S.C  1602(c),  as  amended. 

Indirect  Costs  means  costs  incurred 
for  a  common  or  joint  purpose 
benefiting  more  ^an  one  grant 
objective,  or  which  are  not  readily 
assignable  to  the  grant  objectives 
^le^cally  benefited  without  effort 
dfeproportionate  to  the  results  achieved. 

indirect  cost  rate  means  the  rate 
arrived  at  throu^  negotiation  between 
an  Indian  trite  or  tritel  organization 
and  the  appn^riate  Feder^  agency. 

NecBT-reservation  means  those  areas  or 
communities  adjacent  or  contiguous  to 
reservations  which  are  desimated  by 
the  Assistant  Secretary — Inman  Affrirs 
upon  recommendation  of  the  local  BIA 
Superintendent,  which  recommendation 
shall  be  based  upon  consultation  with 
the  tribal  goven^g  body  of  those 
reservations,  as  locales  appropriate  for 
the  extensimi  of  BIA  finandaf  assistance 
and  or  social  sorvices  under  25  CFR  part 
20,  cm  the  basis  of  such  cniteria  as: 
Number  of  Indian  people  native  to  the 
reservation  residing  in  the  area:  a 


written  designation  by  the  tribal 
governing  b^y  that  members  of  their 
tribe  and  femily  members  who  are 
Indian  residing  in  the  area,  are  socially, 
cnilturally  and  economically  affiliated 
with  their  tribe  and  reservation: 
geographical  proximity  of  the  area  to  the 
reservation:  and  administrative 
feasibility  of  providing  an  adequate 
level  of  services  to  the  area.  The 
Assistant  Secretary  shall  designate  each 
area  and  publish  the  designations  in  the 
Federal  Register. 

Parent  means  any  biological  parent  or 
p^nts  of  an  Indian  child  or  any  Indian 
person  who  has  lawfully  adoptM  an 
Indian  child,  including  adoptions  under 
tribal  law  or  custom.  It  does  not  include 
the  unwed  fether  where  patmnity  has 
not  been  acknowledged  or  estabUdied. 

Reservation  means  Indian  country  as 
defined  in  18  U.S.C.  1151  and  any  lands 
not  covered  imder  such  section,  title  to 
which  is  either  held  by  the  United 
States  in  trust  for  the  benefit  of  any 
Indian  trite  or  individual  or  held  by  any 
Indian  trite  or  individual  subjecit  to  a 
restrictiem  by  the  United  States  a^nst 
alienation. 

Secretary  means  the  Secretary  of  the 
Interior. 

Service  area  for  newly  recognized 
and/or  restored  Indian  tribes  means 
those  service  areas  Congressionally 
established  by  Federal  law  to  be  the 
equivalent  of  a  reservation  for  the 
purpose  of  determining  the  eligibility  of 
a  newly  re(X)gnized  and/or  restored 
Indian  trite  and  its  members  fcH*  all ' 
Federal  services  and  benefits.  For 
purposes  of  grant  programs  under  the 
Act.  tribes  with  such  legislatively 
identified  service  areas  shall  be  deemed 
eligible  to  apply  for  on-reservation  tribal 
programs. 

State  Court  means  any  agent  or 
agency  of  a  state,  inclutfing  the  District 
of  Columbia  or  any  territory  or 
possession  of  the  United  States,  or  any 
political  subdivision  empowered  by  law 
to  terminate  parental  rights  or  tomaJee 
fostw  care  placements,  preadoptive 
placements,  or  adoptive  placements. 

Subgrant  means  a  secondary  grant 
which  imdertakes  part  of  the  obligations 
of  the  primary  grant,  and  assumes  the 
legal  and  financial  responsibility  for  the 
funds  awarded  and  for  the  performance 
of  the  grrat  sup[mrted  actirity. 

Technical  assistance  means  the 
provision  of  relevant  information  and 
assistance  to  protective  grant 
applicants  in  the  developmmt  of  their 
grant  proposals.  Techni^  assistance 
may  include  a  preliminary  review  of  the 
application  to  assist  the  applicant  in 
identifying  the  strengths  and 
weaknesses  of  its  proposal,  ongoiog 
program  planning,  dewign  and 


evaluation,  and  such  other  program 
specific  assistance  as  is  necessary  for 
ongoing  grants  administration  and 
man^ement 

Tribal  court  means  a  court  with 
jurisdictiem  over  child  custody 
prexeedings  and  which  is  either  a  Cfourt 
of  Indian  Offenses,  a  ceurt  established 
and  operated  under  the  cede  or  cnistom 
of  an  Indian  trite,  or  any  other 
administrative  body  of  a  trite  ivhich  is 
vested  with  authority  over  child  cnistody 
proceedings. 

UndupUcated  case  count  means  an 
annual  consolidated  statistical  report 
listing  the  undupliceted  number  of 
persons  associated  with  the 
imduplicated  case  count  served  during 
the  grant  year  by  sex  of  recipient  within 
the  category  of  service  and  by  age 
grouping  of  the  recipient 

S23.3  PoHcy. 

The  policy  of  the  Ad  and  of  these 
regulations  is  to  proted  Indian  children 
from  aihitrary  removal  from  their 
families  and  tribal  affiliation  by 
establishing  prex^dures  to  ensure  that 
measures  to  prevent  the  breakup  of 
Indian  families  are  followed  in  child 
custcxly  prcx:eedings.  This  will  ensure 
the  stability  and  protection  of  Indian 
tribes  and  proted  the  test  interests  of 
Indian  children  and  Indian  families. 
Assistance  and  funding  provided  to 
federally  recognized  Indian  tribes  and 
off-reservation  Indian  organizations  in 
the  operation  of  child  and  family 
services  programs  shall  refled  the 
unique  values  of  Indian  culture  and 
promote  the  stability  and  secxirity  of 
Indian  families.  In  administering  the 
grant  authority  for  Indian  Child  and 
Family  Programs,  it  drall  be  BIA  policy 
to  emphasize  the  provision  of 
preventive  and  reunificatiem  services 
and  of  programs  to  promote  the  stability 
of  Indian  femilies. 

f  23.4  Information  collection. 

(a)  The  information  cellecticm 
requirement  contained  in  §§  23.13  and 
23.71  has  been  approved  by  the  OMB 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  munber  1076-0111. 
The  information  is  colleded  in  a  notice 
fiem  the  state  court  in  order  to  certife 
payment  of  appointed  ceunsel  in  Incuan 
child  emstexly  prexeedings.  The 
informatiem  trill  be  used  to  determine  if 
an  individual  involved  in  an  Indian 
child  cmstcxly  proceeding  is  eligible  for 
payment  of  appointed  counsel. 
Resmnse  is  required  to  obtain  a  benefit 

(b)  The  information  collechcm 
requirements  contained  in  §§  23.11, 
23.24, 23.25.  23.43  and  23.71  will  be 
reviewed  by  C^fB  and  will  not  be 
solicited  until  OMB  iq>provttl  cxxxirs. 
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fi--lik>tica  of  Invokmlary  ChM 
Cualody  Prooaadings  and  Paying  for 
Appokrted  Counaal  in  State  Courts 

§23.11  NoUca. 

(a)  If  tha  identity  or  location  of  the 
parents,  Indian  aistodians  or  the  Indian 
child’s  tribe  cannot  be  determined, 
notice  of  die  pendency  of  any 
involuntary  cmild  custody  proceeding 
involving  an  Indian  child  in  a  state 
court  shall  be  sent  by  certified  mail  with 
return  receipt  requested  to  the 
appropriate  Area  I^iectxM'  listed  in 
paragraph  fb)  of  this  section.  In  order  to 
establiso  trfiial  identity  it  is  necessary  to 
provide  as  much  information  as  Is 
known  on  the  Indian  child’s  direct 
lineal  descendants,  including  but  not 
limited  to  the  information  deUneated  at 
paragraphs  (c)  (1)  through  (4)  of  this 
section. 

For  proceedings  in  Alabama, 
Connecdcut,  Delaware,  Distrk^  of 
Columbia,  Florida,  Gem^,  Kentucky, 
Louisiana.  Maine,  Maryland, 
Massachusetts,  Mississippi,  New 
Hampriiire,  New  Jersey,  l^w  York, 
Nordi  Otfotina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Tennessee, 
Vermont,  Virgmie,  West  Virginia  or  any 
territory  or  possession  of  the  United 
States,  notice  should  be  sent  to  the 
following  address:  Eastern  Area 
Ditector.  Bureau  of  Indian  Affairs.  3701 
N.  Fairfax  Dr.,  MS-260.  Virginia  Square, 
Arlington,  Virginia  22201. 

(2)  For  proceedings  in  IHinois, 
In^ana,  Iowa,  Michigan,  Minnesota, 
Ohio,  or  Wisconsin,  notice  should  be 
sent  to  the  following  address: 
Minneapolis  Area  Director,  Bureau  of 
Indian  A%irs,  331  Second  Avenue 
South,  Nfinneapolis,  Minnesota  55401- 
2241. 

(3)  For  proceedings  in  Nebra^, 

Nordi  Dakota,  or  South  Dakota,  notice 
should  be  sent  to  the  following  address: 
Aberdeen  Area  Director,  Bureau  of 
Indian  Affairs,  115-4th  Avenue,  SE., 
Aberdeen,  South  Dakota  57401. 

f4)  For  proceedings  in  Kansas,  Texas, 
and  the  western  Oklahoma  counties  of 
Alfalfa.  Beaver,  Beckman.  Blaine, 
Caddo,  Canadian,  Cimarron,  Clevdand, 
Comanche,  Cotton,  Custer,  Dewey.  Qlis. 
Garfield,  GranL  Greer,  Harmon,  Harper, 
Jackson,  Kay,  Kingfisher,  IGowa, 
Lincoln,  Logan,  Major,  Noble, 
Oklabonia,  Pawiree,  Pajme, 
Pottawatomie,  Roger  hfiUs.  Texas, 
TiUman,  WasUta,  Woods  wd 
Woodward,  notice  should  be  sent  to  the 
follouriiig  address:  Anadtf ko  Area 
Director.  Bureau  of  Indian  Afiairs.  P.O. 
Box  368,  Anadaiko,  Oklahoma  73005. 

(5)  For  proceedings  in  Montana  ot 
Wyoming,  notice  slmuld  be  sent  to  the 
following  arklxess:  Billings  Area 


Director.  Bureau  of  Indian  AfiEaira,  316 
N.  26th  StreeL  Billings,  Montana  S9101. 

(6)  For  prooeedings  in  the  Texas 
counties  of  El  Paso  and  Hudspeth  and 
proceedings  in  Colorado  or  New 
Mexico,  (exclusive  of  those  New  Mexico 
cocmties  listed  in  paragra^  (14(9)  (4 
this  section),  notice  should  be  sent  to 
the  following  address:  Albuquenpie 
Area  Director,  Bureau  of  Indian  Afiurs, 
615  First  St.,  P.a  Box  26567, 
Albumisrqua,  New  Mexico  87125. 

(7)  For  proceedings  in  Ala^,  notice 
should  be  sent  to  the  foUovtii^  address: 
Juneau  Area  Director,  Bureau  of  Indian 
Afisirs,  709  West  9th  St.  Juneau,  Alaska 
99802-1219. 

(8)  For  proceedings  in  Arkansas, 
Missouri,  and  the  eastern  Oklahoma 
counties  of  Adair,  Atoka.  Bryan,  Carter, 
Cherokee,  Qraig,  Credc,  Cho^w,  Coal. 
Delaware,  Garvin,  Grady,  Haskell, 
Hughes,  Jefferson,  Johnston,  Latimer, 
LeFlore,  Love,  Mayes,  McCurtain, 
McClain,  Kfedntos^  Murray,  Mudaogee, 
Nowata,  Okfuskee,  Okmulgee.  Osage, 
Ottawa,  Pittsburg  Pontotoc, 
Pushmataha,  Marshall,  Ragan, 

Seminole,  Sequoyah,  Wagonw, 
Washingtrm,  Stephens  and  Tulsa,  notiGe 
should  ^  sent  to  the  fiDllowing  address: 
Muskogee  Area  Director,  Bureau  of 
Indian  AfCurs,  Federal  Court  House 
Building,  Musko^,  Cttdahoma  74401. 

(9)  For  proceedings  in  the  Arizona 
counties  ^  Apache.  Coconino,  and 
Navajo:  the  Hew  Mexico  couitiies  of 
McKtoley  (except  fisr  notices  to  tha  Tluni 
tribe),  Scm  Juan,  and  Soconro;  and  tha 
Utah  county  of  Sui  Juan,  notice  should 
be  sent  to  the  following  address:  Navajo 
Area  Director,  Bureau  of  Indian  Afisirs, 
P.O.  Box  1060,  Gallup,  New  Meidco 
87301. 

(10)  For  proceedings  in  Arizona 
(exclusive  of  those  counties  listed  in 
paragraph  (bX9)  of  this  section),  Nevada 
or  Utah  (exclusive  of  Sen  Juan  cxiimty), 
notice  riiould  be  seat  to  t^  following 
address:  Phoenix  Area  Director,  Bureau 
of  Indian  Affairs,  1  North  First  St„  P.O. 
Box  10,  Phoenix,  ^zona  8S001. 

(11)  For  proce^ings  in  Id^o,  Oagon 
or  Washington,  notfoe  should  be  smti  to 
the  followii^  address:  PcMtlend  Area 
Director,  Bureau  of  hidian  Affairs,  911 
NE.  11th  Avenue,  Portland,  Oregon 
97232. 

(12)  For  proceeding  in  California  or 
Hawaii,  notice  should  be  sent  to  the 
following  address:  Sacramento  Area 
Director,  Bureau  of  Indian  Affairs, 
Federal  Cdfice  Building,  2800  Cottage 
Way,  Sacrainanto,  California  95825. 

(c)  Notice  shall  include  the  foUowing 
infarmatian  if  iaiown: 

(1)  Name  of  the  Indian  cdtikL, 
bir^dale  kkI  the  child’s  biithnisre. 

(2)  Indian  child’s  tribal  afiilmtkm. 


(3)  Indian  child’s  mother’s  oudden 
name  and  biological  fsther's  name, 
namaa  of  raatei^  and  paternal 
grandparants  and  or  great  grandparents 
or  Indian  cuatodiaos,  induding  their 
birthdatea,  birthplaoaB,  and  tri^ 
enrollment  numbers  if  known. 

(4)  A  cmpy  of  the  petition,  complaint 
or  other  document  1^  which  the 
proceediitg  vras  initiated. 

(d)  Upon  receipt  of  the  notice,  the  BIA 
shall  nmke  reasonable  docnunoried 
efforts  to  locate  and  notify  tha  Indian 
child’s  tribe  and  the  Indian  child’s 
parents  or  Indian  custodians.  Such 
notice  may  be  by  certified  mail  witii 
return  receipt  requested  or  by  personal 
servicas  and  shall  include  thie 
information  provided  under  paragraph 
(c)  of  this  section  In  addition  to  the 
following: 

(1)  A  statemmit  d  the  absolute  right 
of  the  biological  parents,  Indian 
custodians  and  Indian  tribe  to 
intervoie  in  proceedings. 

(Z)  A  statement  that  if  the  perent(s)  or 
In^an  custodian(s)  is  umfola  to  afford 
counsel,  counsel  will  be  appointed  to 
represent  them. 

(3)  A  statement  of  the  right  of  the 
peoents,  the  Indian  custodians  and  the 
child’s  tribe  to  be  granted,  upon  requesL 
up  to  20  additional  days  to  prepare  for 
the  nroceeding^ 

(4)  The  location,  mailing  address,  and 
tele^one  number  of  the  court 

(5)  A  statement  of  the  right  of  parents, 
Indian  custodians  mui  the  Indian  child’s 
tribe  to  petition  the  court  for  transfer  of 
the  prooseding  to  the  diild’s  trfoal  court 
pursuant  to  25  U.S.C  1911,  and  the 
right  of  the  parents  or  tiie  tribal  court  to 
refuse  to  permit  the  case  to  be 
transferred. 

(6)  A  statement  of  the  potential  legal 
consequences  of  the  proceedings  on  the 
future  custodial  and  parental  rights  of 
the  parents  or  Indian  custocfimis. 

(7)  A  statement  that,  since  child 
custody  proceedii^  are  usually 
condurt)^  on  a  confidential  ba^  BIA 
officials  shall  keep  confidential  the 
information  contained  in  the  notice 
CMicerning  the  particular  proceeding 
and  not  reveal  it  to  anyone  who  does 
not  need  information  in  order  to 
exercise  the  tribe’s  right*  under  the  Act 

(e)  The  BIA  shall  Imve  10  days,  after 
receipt  of  the  notice  &x>m  the  persons 
Initiadng  the  proceedings,  to  notify  the 
child's  uid  parents  or  Indian 
custodians  and  send  a  copy  (d  the  notice 
to  dia  court  If  witiiin  the  10  day  time 
period  the  BIA  is  unable  to  verify  tbet 
the  child  is  in  feet  an  lodim,  or  meets 
the  criteria  of  an  indien  dtild  as  defined 
in  25  U.SX1 1903  of  the  Act  or  is 
unrt>leto  hicale  the  parents  or  Indian 
custodians,  the  BIA  rimll  so  inform  the 
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court  prior  to  initiation  of  the 
proceedings  and  state  how  much  more 
time,  if  any,  it  will  need  to  complete  the 
search.  The  BIA  shall  complete  its 
efforts  even  if  those  efforts  cannot  be 
completed  before  the  child  custody 
proceeding  begins. 

(f)  Upon  request  from  a  potential 
participant  in  an  anticipated  Indian 
child  custody  proceeding,  the  BIA  shall 
make  a  reasonable  attempt  to  identify 
and  locate  the  Indian  child’s  tribe, 
parents  or  Indian  custodians  for  the 
person  making  the  request. 

f  23.12  Deaignatad  tribal  agent  for  service 
of  notice. 

Any  Indian  tribe  entitled  to  notice 
may  designate  by  resolution,  or  by  such 
other  form  as  the  tribal  constitution  or 
current  practice  requires,  an  agent  for 
service  of  such  notice  other  than  the 
tribal  chairman  and  send  a  copy  of  the 
designation  to  the  Secretary.  The 
Secretary  shall  publish  the  name  and 
address  of  the  designated  agent  in  the 
Federal  Register  on  an  annual  basis.  A 
current  listing  of  such  agents  will  be 
available  through  the  area  offices. 

§23.13  Payment  for  appointed  counsel  in 
Indian  child  custody  proceedings  In  state 
courts. 

(a)  When  a  state  court  appoints 
counsel  for  an  indigent  Indian  party  in 
an  Indian  child  custody  proceeding,  for 
which  the  appointment  of  counsel  is  not 
authorized  under  state  law,  the  court 
shall  send  written  notice  of  the 
appointment  to  the  BIA  area  office 
designated  for  that  state  in  §  23.11.  The 
notice  shall  include  the  following: 

(1)  Name,  address,  and  telephone 
number  of  attorney  who  has  l^n 
appointed. 

(2)  Name  and  address  of  client  for 
whom  counsel  is  appointed. 

(3)  Relationship  of  client  to  child. 

(4)  Name  of  Indian  child’s  tribe. 

(5)  Copy  of  the  petition  or  complaint. 

(6)  Certification  by  the  court  that  state 
law  makes  no  provision  for  appointment 
of  counsel  in  such  proceedings. 

(7)  Certification  by  the  court  that  the 
Indian  client  is  indigent. 

(b)  The  Area  Director  shall  certify  that 
the  client  is  eligible  to  have  his  or  her 
appointed  counsel  compensated  by  the 
BiX  unless: 

(1)  The  litigation  does  not  involve  a 
child  custody  proceeding  as  defined  in 
25  U.S.C  1903(1); 

(2)  The  child  who  is  the  subject  of  the 
litigation  is  not  an  Indian  child  as 
defined  in  25  U.S.C.  1903(4); 

(3)  The  client  is  neither  the  Indian 
child  who  is  the  subject  of  the  litigation, 
the  Indian  child’s  parent  as  defin^  in 
25  U.S.C.  1903(9),  or  the  child’s  Indian 


custodian  as  defined  in  2.S  U..S.C. 
1903(6);. 

(4)  State  law  provides  for 
appointment  of  counsel  in  such 
proceedings; 

(5)  The  notice  to  the  Area  Director  of 
appointment  of  counsel  is  incomplete; 
or 

(6)  Funds  are  not  available  for  the 
particular  fiscal  year. 

(c)  No  later  than  10  days  after  receipt 
of  the  notice  of  appointment  of  counsel, 
the  Area  Director  shall  notify  the  court, 
the  client  and  the  attorney  in  writing 
whether  the  client  has  been  certified  as 
eligible  to  have  his  or  her  attorney  fees 
and  expenses  paid  by  the  BIA.  In  the 
event  that  certification  is  denied,  the 
notice  shall  include  written  reasons  for 
that  decision  together  with  a  statement 
that  the  Area  Director’s  decision  may  be 
appealed  to  the  Assistant  Secretary — 
Indian  Affairs  imder  part  2  of  this 
chapter. 

(d)  When  determining  attorney  fees 
and  expenses  the  court  shall: 

(1)  EKetermine  the  amoimt  of  payments 
due  appointed  counsel  by  the  same 
procedures  and  criteria  it  uses  in 
determining  the  fees  and  expenses  to  be 
paid  appointed  counsel  in  the  state 
juvenile  delinquency  proceedings. 

(2)  Submit  approved  vouchers  to  the 
Area  Director  who  certified  eligibility 
for  BIA  payment  together  with  the 
court’s  certification  that  the  amount 
requested  is  reasonable  under  the  state 
standards  and  considering  the  work 
actually  performed  in  light  of  the 
criteria  that  apply  in  determining  fees 
and  expenses  for  appointed  counsel  in 
state  juvenile  delinquency  proceedings. 

(e)  The  Area  Director  shall  authorize 
the  payment  of  attorney  fees  and 
expenses  in  the  amount  requested  in  the 
voucher  approved  bv  the  court  unless:. 

(1)  The  amoimt  of  payment  due  the 
state  appointed  counsel  is  inconsistent 
with  the  fees  and  expenses  as  specified 
in  §  23.13(d)(1),  or 

(2)  The  client  has  not  been  previously 
certified  as  eligible  under  paragraph  (c) 
of  this  section;  or 

(3)  The  voucher  is  submitted  later 
than  90  days  after  completion  of  the 
legal  action  involving  a  client  certified 
as  eligible  for  payment  of  legal  fees 
under  paragraph  (b)  of  this  section. 

(0  No  later  than  15  days  after  receipt 
of  a  payment  voucher  the  Area  Director 
shall  send  written  notice  to  the  court, 
the  client  and  the  attorney  stating  the 
amount  of  payment,  if  any,  that  has 
been  authorized.  If  the  payment  has 
been  denied  or  the  amount  authorized  is 
less  than  the  amount  requested  in  the 
voucher  approved  by  the  court,  the 
notice  shall  include  a  written  statement 
of  the  reasons  for  the  decision  together 


with  a  statement  that  the  decision  of  the 
Area  Director  may  be  appealed  to  the 
Interior  Board  of  Indian  Appeals  under 
part  2  of  this  chapter. 

(g)  Failure  of  the  Area  Director  to 
meet  the  deadlines  specified  in 
paramaphs  (c)  and  (ff  of  this  section 
may  M  treated  as  a  denial  for  purposes 
of  appeal  under  paragraph  (f)  of  this 
section. 

(h)  This  provision  does  not  extend  to 
payment  for  appointed  counsel  in  behalf 
of  Indian  tribm  in  state  court  child 
custody  proceedings  nor  for  Indian 
families  involved  in  Indian  child 
custody  proceedings  in  tribal  courts. 

SubpaitC— Grants  to  Indian  Tribes 
and  Indian  Organizations  for  Title  II 
Indian  Child  and  Family  Programs 

§23.21  Eligibility  requlrofnenta. 

(a)  The  governing  body  of  any  Indian 
tribe  or  consortium  of  tribes,  or  any 
Indian  organization  may  apply  for  a 
grant  individually  or  as  a  consortium 
under  this  part. 

(b)  No  applicant  may  submit  more 
than  one  grimt  application  during  an 
application  period.  The  application 
period  during  which  grant  applications 
will  be  accepted  shall  be  published  as 
a  Federal  Register  notice. 

(c)  Selection  for  grants  under  this  part 
for  tribal  on-reservation  programs  shall 
be  limited  to  the  governing  body  of  the 
tribe(s)  to  be  served  by  the  grant.  The 
governing  body  of  the  tribe  may  make  a 
subgrant  to  another  Indian  tribe(s)  or  an 
Indian  organization,  subject  to  the 
provisions  of  §  23.33. 

(d)  Actual  funding  of  approved  grant 
applications  shall  be  subject  to  the 
availability  of  funds.  These  funds  will 
include  those  which  are: 

(1)  Directly  appropriated  by  the 
Congress  for  the  implementation  of  this 
Act.  Distribution  of  these  appropriated 
funds  will  be  based  upon  a  formula 
designed  to  ensure  insofar  as  possible 
that  all  applicants  approved  for  funding 
will  receive  a  proportionate  share  of  the 
available  funds.  This  formula  will  be 
published  annually  as  a  Federal 
Register  notice. 

(2)  Appropriated  imder  other  statutes 
for  BIA  programs  which  are  related  to 
the  purposes  prescribed  in  §  23.22. 

§  23.22  Purpose  of  grants. 

(a)  The  Secretary  is  authorized  to 
make  grants  to  Indian  tribes  for  the 
establishment  and  operation  of  on-  and 
near-reservation  Indian  child  and  family 
service  programs,  for  the  preparation 
and  implementation  of  child  welfare 
codes,  and  to  provide  non-Federal 
matching  shares  for  other  Federal 
financial  assistance  programs  which 
contribute  to  the  purpose  of  the  Act. 
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(1)  The  (^jective  of  every  Indian  diild 
and  family  service  program  shall  be  to 
prevent  the  breakup  of  Indian  families 
and,  ia  partkuiar.  the  ensure  that  the 
permanent  removal  of  an  indim  chiU 
froaa  the  custody  of  his/her  parent  or 
Indian  custodian  shall  be  a  last  nsoit 
Grant  hinds  may  be  used  for  any  of  the 
foUoiviag  activities  so  loi^  as  tto 
services  ptovkied  with  grant  funds  do 
not  duplicate  services  provided  by 
existing  Federal,  Stata,  or  other  c^ld 
and  faii^y  service  programs: 

(1)  a  system  for  licensing  or  otherwise 
regulating  Indian  foster  and  adoptive 
homes,  such  as,  establi^ing  tribal 
standards  for  approval  of  oo-reservation 
foster  or  adoptive  homes; 

til)  the  op^tion  and  maintenance  of 
hidUties  for  the  counseling  and 
treatment  of  Indian  families  and  for  the 
temporary  custody  of  Indian  children 
with  the  goal  of  strengthening  Indian 
families  and  preventing  parent-child 
separations; 

\iii)  Family  assistance,  including 
homemaker  and  home  counselors, 
protective  day  care  and  aflerschool  care, 
recreational  activities,  respite  care,  cmd 
emplo^ent  support  services  with  the 
goal  of  strengthming  Indian  families 
and  contributing  toward  family  Stability; 

(iv)  Home  improvement  programs 
with  tire  primary  emphasis  of 
prevetking  the  removal  of  drUdren  due 
to  unsafe  home  environments  by  m^ng 
the  homes  seSn,  but  not  to  melee 
extensive  structural  home 
improvements; 

(v)  The  employment  of  profasskmal 
and  other  trained  personn^  to  assist  the 
tribal  court  in  the  dispositioa  of 
domestic  relatioiis  end  child  welhue 
matters,  but  not  to  establish  tribal  court 
systems; 

(vi)  Education  end  training  Indiens, 
including  tribal  court  judgas  end  staff, 
in  skills  ratating  to  child  and  family 
assistance  end  service  programs; 

(vii)  A  subsidy  promam  under  which 
Indian  adoptive  imilaien  not  eligible  for 
state  or  BIA  subsidy  programs  may  be 
provided  support  compmeible  to  tnat  for 
which  they  would  be  eligible  as  foster 
children,  taking  into  account  the 
appropriate  state  standards  of  support 
fcM*  m^ntanance  and  medical  needs; 
and, 

(viil)  Guidance,  legal  rmresentation 
and  advice  to  Indian  families  involved 
hr  trtiral,  state,  or  Federal  diild  custody 
proceedings. 

(2)  Grants  may  be  provided  to  tribes 
in  the  preparation  and  imfitamentation 
of  child  v^fare  codes  wi^n  their 
jurisdiction  or  pursuant  to  a  tiibal-slata 
and  or  Indian  organization  MreemoBt 

(3)  Giantoea  may  mtiianca  tiiair 
capcMUties  by  utiUzinggrant  funds  as 


non-Federal  matching  shares  ia 
connection  with  hmds  provided  under 
tities  IV-B  and  XX  of  tJ^  Sodal  Security 
Act  or  other  Federal  financial  aiaistance 
programs  promoting  the  reunification  of 
fuailies.  The  services  provided  thitMtgh 
matchii^  share  grants  must  promote  the 
intent  and  purpoaea  of  the  Act  throu^ 
the  provisioa  of  jneveation  or 
reunification  aervioes.  Any  grantee 
receivii^  edditimxd  fimds  throu^ 
matching  ahares  must  indicate  b^ 
these  funds  are  to  be  coordinated  urith 
and  not  dupiiceto  othar  tribal.  Faderal, 
atete,  and  local  rMouroes  avaUabla  for 
the  same  purpose. 

(b)  The  Secretary  is  also  authorized  to 
make  grants  to  off-reservation  Indian 
organizations  to  est^U^  and  opwate 
of^reservation  Indian  child  and  family 
service  programs.  In  accordance  with 
policy  in  §  23.3  to  emphasize  the 
provision  of  preventive  and 
reunification  services  to  promote  the 
stability  of  Indian  tamilies,  program 
priorities  may  be  established  by  the 
Assistant  Secretary  to  be  utiliz^  when 
more  than  one  application  obtains  the 
same  competitive  score  under 
procedures  specified  in  §  23JI5.  Grants 
to  off-reservation  Indian  organizations 
are  for  the  purpose  of  stabilizing  Indian 
families  and  tribes  by  developing 
preventive  or  reunification  aerviceB. 
Provided  the  off-reservation  programs  or 
services  are  not  duplicative  of  existii^ 
Federal,  Stata.  or  frthar  child  and  tamily 
service  pro^ams,  grantees  may  prmdde: 

(H  A  system  for  regulating, 
maintaining,  mid  suppotting  fAdtan 
foctar  and  adoptive  homes,  including  a 
siibsidy  pro^m  under  vrhich  bidian 
adoptive  <diildren  may  be  provided 
support  comparable  to  that  for  which 
they  would  ^  eligible  as  Indian  foster 
children,  taking  into  account  tiie 
appropriate  state  standards  of  support 
for  maintenance  and  medioal  naeds; 

(2)  The  oparatiim  and  maintenance  of 
facilities  and  service  for  counseling  and 
treatment  of  Indian  families  and  Ixufian 
foster  and  adoptive  children  with  the 
goal  of  strengthening  and  stabilizing 
Indian  families; 

(3)  Family  assistance  (induding 
homeraakar  and  hoane  counaelors), 
proteotiva  day  can  and  efiecschool  csss, 
MBpioymant  support  aoivicas. 
recraational  activities,  and  raspito  can 
with  tha  goal  or  stran^faienfog  bidtaii 
familiea  nd  oootribirting  tow^  fKnily 
staldlity;and 

(4)  Guidance,  legal  re^esantation  and 
advice  to  Indian  fiunilin  involved  in 
state  child  custody  {Kocaedh^ 


§2323  ntiialaing  lyjMlf ation  Inatoicliofia 
and  matailalB. 

fal  Tribal  eppUcatian  iaairecttotts  and 
related  application  osatottal  anay  be 
obtained  £pom  the  SaperintandBOto  or 
appro{»iate  Area  Director.  Appiicatioa 
inatnictions  and  related  application 
material  for  off-ieaervation  programs 
may  be  obtained  foun  the  appropriate 
AinDlieotor. 

Prior  to  the  beginning  or  duiteg 
the  pant  yeai(s)  In  which  grants  for  off- 
reservation  programs  will  ^  awarded, 
tha  BlA  will  pimish  in  tira  Fedard 
Kagisiar  an  announcemmit  of  tiM  giant 
application  prooesa  for  tiia  year, 
inducting:  priorities,  if  any,  applkmt 
eligibility  criteria,  the  requirad 
appUcaticm  contents,  the  amount  of 
available  funding  and  evahietton  csitscia 
for  off-reservation  programs. 

(d  Based  on  tiie  annenmeement 
described  in  paragraph  (b)  of  this 
section,  an  off-resarvation  applicant 
shall  prepare  an  applic^ation  in 
accmdance  with  $23.25  for  the 
competitive  review  and  stmring  process. 

$2324  Wowcoacptaitlva  aaiM  year  aa 
reaarvalioa  ataai  pcogram  appUcalion 
contanta. 

Tha  Secretary  shall,  subfoct  to  tin 
tzfoe's  ftiifillm^  of  the  mandatory 
q>|dkatiaQ  lequirements  and  dm 
availabilffy  of  appropriated  funds,  mska 
a  grant  to  the  tribal  gcjveming  body  of 
any  Indian  tribe  or  cxmsoitium  of  trfoes 
el%fote  to  apply  for  a  grant  tmder  tiiis 
part.  An  im^icatkm  fm  a  grant  under 
this  part  radl  be  submitted  to  the 
Supeihriendent  prior  to  or  on  tiie 
annouac^ed  deadline  date  published  in 
the  Fedend  Kagister  and  transmitted  to 
the  Area  Director  within  five  wenking 
days  for  disporition.  Mandatory  tribal 
application  recjuiieinents  ^lall  include: 

(a)  A  tribal  resolution  reejoesting  the 
Secretary  to  eirter  into  a  grant  bv  ^ 
Indian  tribefs)  to  be  setv^  by  the  grant 
If  a  tribe  is  applying  for  a  grant 
benefiting  more  thm  one  bdian  tribe 
(consortium),  an  authorizii^  resolution 
from  each  affocted  trilMd  governlug  body 
to  be  served  must  be  obtained.  The 
request  shall  be  in  the  form  of  a 
resolution  by  the  tribal  govmning  body 
and  shall  indude  the  following: 

(llThe  full  name  of  the  tribal 
govemiz^  bodyfs); 

(2)  A  brief  desoription  of  the  specific 
program  being  requested; 

(3)  The  results  ^  the  aaaiority  vote  in 
support  of  the  proposed  program  (the 
nuidrer  for  ana  af^nstk  the  date  the 
resolution  was  approved,  and  algnatuio 
of  a  tribal  official  duly  audmrixad  to 
certify  tha  accmrac^  of  tha  informatioa 
contained  In  the  resolution. 
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(4)  A  provision  stating  that  the 
resolution  shall  remain  in  effect  for  the 
duration  of  the  program  or  until  the 
resolution  expires  or  is  rescinded. 

(b)  A  completed  Application  for 
Federal  Assistance  form,  SF— 424. 

(c)  Identification  of  tjie  geographic 
area(s)  to  be  served;  ba^  on  verifiable 
resident  Indian  population  statistics,  an 
identification  of  actual  and/or  estimated 
number  of  resident  Indian  families  and/ 
or  piersons  who  urill  benefit  from  or 
receive  services  from  the  grant.  The 
accuracy  of  these  population  statistics 
shall  be  supported  by  appropriate  data 
and  verified  by  an  authorized  tribal 
representative  with  concurrence  by  the 
Agency  Superintendent/Tribal 
Gyrations  or  Area  Office/Tribal 
Operations  where  applicable. 
Disagreements  relative  to  these  statistics 
shall  be  resolved  by  the  Area  Director. 

(d)  A  comprehensive  and 
developmental  multi-year  plan  in 
narrative  form  describing  the  proposed 
program,  including  culturally  denned 
approaches,  the  tribe(s)  will  administer. 
At  a  minimum,  a  narrative  description 
of  the  program  shall  include  a  brief 
description  of  the  specific  commvmity 
conditions  and  problems  the  project 
will  address;  an  overview  of  how  its 
long-range  goals  and  objectives  relate  to 
preventing  family  break-ups  or  provide 
for  the  reunification  of  families; 
demo^phics  of  the  population  to  be 
served;  expected  results  and  benefits 
from  the  program;  a  methodology  which 
includes  in  measurable  terms  a  work 
and  time  schedule  to  accomplish  each 
goal  and  objective  applicable  to  each 
program  year  and  consistent  with  the 
master  plan;  and  a  discussion  of  internal 
evaluation  criteria  to  be  used  to  evaluate 
the  results  and  success  of  the  program 
in  stabilizing  Indian  families.  In  order  to 
provide  comprehensive  services,  as  well 
as  avoid  duplication,  the  program  shall 
identify  and  complement  other  existing 
services  by  coordinating  and  carrying 
out  its  activities  in  concert  with  these 
services. 

(e)  A  description  of  the  applicant’s 
proposed  key  personnel,  including  their 
qualifications,  criteria  for  the 
prospective  employeb’s  knowledge  of 
the  Indian  culture  and  a  sense  of 
cultural  sensitivity,  academic  training, 
respmisibilities  and  functions,  a  copy  of 
their  position  descriptions,  and  the 
inclurion  of  Indian  prefarence  criteria 
for  employment.  All  programs  providing 
specialized,  professional  child  welfare 
services  shall  have  at  least  one  staff 
member  vrith  a  master  of  social  work 
degree  or  a  master’s  degree  in  an  allied 
field  of  study.  Professional  child  welfare 
programs  that  are  unable  to  comply  with 
this  requirement  shall  establish  a  plan 


for  regular  access  to  professional 
consultation  and  or  a  formal  staff 
training  plan  to  achieve  this  standard 
within  a  reasonable  specified  timeframe. 
Regular  access  to  professional 
consultation  may  include  access  via  the 
local  child  protection  team  members, 
telephone  case  consultation,  or  such 
other  system  of  consultation  adapted  to 
the  unique  needs  of  the  tribe. 

(f)  The  extent  of  an  applicant’s 
financial  participation  in  other 
programs,  such  as  title  IV-B,  title  XX,  or 
other  non-Federal  matching  shares,  if 
any,  in  the  proposed  program  indicating 
the  type  of  contribution,  such  as  cash  or 
in-kind  services,  loans  of  full  or  part 
time  staff,  equipment,  space,  materials 
or  facilities,  or  other  contributions  for 
the  applicable  grant  year(s). 

(g)  ntmf  of  liability  insurance 
coverage  for  the  applicable  grant  years. 

(h)  Where  an  applicant  proposes  to 
obtain  consultative  services,  the 
application  shall  state  the  qualifications 
and  the  experience  of  the  consultant 
reflecting  the  requirements  for 
performing  the  work,  a  schedule  and 
description  of  the  services  to  be 
provided,  and  a  detailed  budget  for  the 
proposed  services. 

(i)  A  detailed  budget  and  narrative 
justification  to  be  submitted  on  an 
annual  basis  for  the  amount  of  the  grant 
award  must  specifically  relate  to  and  be 
clearly  supported  by  the  proposed  plan 
and  program  activities.  Because 
appropriations  imder  this  Act  are 
intended  primarily  for  direct  services, 
contract  support  costs  are  not  applicable 
to  grants  awarded  imder  this  part. 

Hence,  negotiated  indirect  cost  rates  are 
also  not  applicable  imder  this  part, 
hence,  all  direct  and  indirect  costs  shall 
be  itemized  as  costs  to  the  grant. 

(j)  Fiscal  provisions  whi^  meet  25 
CFR  23.42. 

(k)  Program  income  resulting  from  the 
operation  of  programs  under  this  part, 
such  as  day  care  operations,  may  be 
retained  and  shall  be  used  for  the 
purposes  and  under  the  conditions  of 
the  grant  agreement. 

(l)  Continued  annual  funding  of 
grants  under  this  part  shall  be 
contingent  upon  ^e  existing  grant 
program  receiving  a  satisfactory 
evaluation  from  the  area  office  for  the 
previous  year  of  operation.  A  copy  of 
this  evaluation  sh^l  be  included  in  the 
program’s  annual  performance  report. 
Minimum  standards  for  receiving  a 
satisfactory  evaluation  shall  include  the 
timely  submission  of  all  fiscal  and 
programmatic  reports,  accomplishing 
programmatic  go^  and  obje^ves 
vrithin  its  specified  timeframes  and 
resources,  as  well  as  the  implementation 


of  corrective  action  measures  if  ] 

applicable. 

123.25  Application  selection  criteria  for 
competitive  grants. 

(a)  The  Secretary  shall,  contingent  ; 

upon  the  availability  of  frmds,  make  a  i 

multi-year  grant  imder  this  part  for  an 
off-reservation  program  when  officially 
requested  by  a  resolution  by  the 
governing  body  of  the  respective  Indian 
organization,  upon  the  applicant’s 
fulfillment  of  the  mandatory  application 
requirements,  and  upon  the  applicant’s 
successful  competition  in  the  grant 
process. 

(b)  An  application  for  a  competitive 
multi-year  grant  under  this  part  shall  be 
submitted  to  the  appropriate  area  office 
prior  to  or  on  the  announced  deadline 
date  published  in  the  FedOTal  Register. 

The  area  office  shall  certify  the 
application  contents  pursuant  to  §  23.28 
and  forward  the  application  within  15 
working  days  to  the  centralized  review 
committee  composed  of  members 
designated  by  the  Assistant  Secretary/ 
designated  official  for  further  review 
and  disposition.  Modifications  and  or 
information  received  after  the  close  of 
the  application  period  as  announced  in 
the  Federal  Register  shall  not  be 
reviewed  by  the  centralized  review 
committee  in  the  competitive  process. 

(c)  Mandatory  application 
requirements  for  Indian  organizations 
shall  include: 

(1)  Written  assurances  that  the 
organization  meets  the  definition  of 
Indian  organization  at  §  23.2; 

(2)  A  copy  of  the  organization’s 
current  Ancles  of  Incorporation; 

(3)  Proof  of  the  organization’s 
nonprofit  status; 

(4)  A  copy  of  the  organization’s  IRS 
tax  exemption  certificate  and  IRS 
employer  identification  number; 

(5)  Proof  of  liability  insurance  for  the 
applicable  grant  years;  and, 

(6)  Current  written  assurances 
meeting  the  requirements  of  Circular  A- 
128  for  fiscal  management,  accounting, 
and  recordkeeping. 

(d)  The  Secretary  or  his/her 
designated  representative  shall  select 
those  proposals  which  will  in  his/her 
judgment  best  promote  the  purposes  of 
the  Act.  Such  selection  will  be  made 
through  a  centralized  review  process  in 
which  each  application  will  be  scored 
competitively,  taking  into  consideration 
the  mandatory  requirements  as  specified 
above  and  the  following  selection 
criteria: 

(1)  The  degree  to  which  the 
application  reflects  an  understanding  of 
the  social  service  problems  or  issues 
affecting  the  resident  Indian  client 
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population  which  the  applicant 
proposes  to  serve. 

(2)  The  degree  to  which  and  the 
methods  hy  which  the  applicant  intends 
to  fulfill  the  intent,  purpose  and  scope 
of  the  Act  to  promote  the  stability  and 
security  of  Indian  tribes  and  families, 
specifically  relating  its  developmental 
multi-year  plan  and  the  long-range  goals 
and  the  objectives  in  measurable  terms 
to  each  program  year  and  consistent 
with  the  master  plan,  and  a  discussion 
of  internal  evaluation  criteria  to  be  used 
to  evaluate  how  the  proposed  activities 
will  either  prevent  family  breakups  or 
provide  for  the  reunification  of  families. 

(3)  Whether  the  applicant  presents  a 
narrative  needs  assessment,  quantitative 
data,  and  demographics  of  the  client 
Indian  population  to  be  served. 

Examples  of  such  data  include: 

(i)  The  number  of  actual  or  estimated 
Indian  child  placements  outside  the 
home: 

(ii)  The  number  of  actual  or  estimated 
Indian  family  breakups;  and 

(iii)  The  need  for  and  type(s)  of 
prevention  program(s),  including 
culturally  defined  approaches,  to 
address  the  identifi^  needs. 

(4)  Dociunentation  of  the  relative 
accessibility  which  the  Indian 
population  to  be  served  imder  a  specific 
proposal  already  has  to  existing  child 
and  family  service  programs 
emphasizing  the  prevention  of  Indian 
family  breakup  such  as  mandatory  state 
services  provided  through  title  IV-E. 
Factors  to  be  considered  in  determining 
accessibility  include; 

(i)  Cultiual  barriers; 

(ii)  Discrimination  against  Indians; 

(iii)  Inability  of  potential  Indian 
clientele  to  pay  for  services; 

(iv)  Technical  barriers  created  by 
existing  public  or  private  programs; 

(v)  Availability  of  transportation  to 
existiim  programs; 

(vi)  Cnstance  between  the  Indian 
community  to  be  served  imder  the 
proposal  and  the  nearest  existing 
programs; 

(vii)  Quahty  of  service  provided  to 
Indian  clientele;  and 

(viii)  Relevance  of  service  provided  to 
specific  needs  of  Indian  clientele. 

(5)  If  the  proposed  program  duplicates 
existing  Federal,  State,  or  local  child 
and  family  service  programs 
emphasizing  the  prevention  of  Indian 
family  breakups,  proper  and  current 
documented  evidence  that  repeated 
advocacy  for  services  has  failed. 

(6)  Evidence  of  substantial  tribal  and 
commimity  support  for  the  proposed 
program  fiem  the  Indian  community  or 
communities  to  be  served,  including  but 
not  limited  to: 

(i)  Tribal  support  evidenced  by  a 
tribd  resolution  or  cooperative  service 


agreements  between  the  administrative 
b^es  of  the  affected  tribe(s)  and  the 
applicant  for  the  duration  of  the  grant 
period  if  more  than  one-half  of  the 
proposed  Indian  population  to  be  served 
are  members  of  one  tribe.  If  a  tribe 
includes  in  its  plan  under  25  U.S.C 
1931  that  services  will  be  provided  to  its 
tribal  members  residing  in  its  officially 
designated  near-reservation  service  area, 
its  population  will  be  excluded  from  the 
service  area  population  of  the  off- 
reservation  program  located  in  the  same 
geo^phic  area. 

(ii)  letters  of  support  from  social 
service  organizations  familiar  with  the 
applicant’s  past  work  ei^rience. 

(7)  The  explanation  of  proposed 
facilities  and  of  the  structure  of  the 
Indian  organization,  including  the 
structure  of  the  particular  unit  within 
the  organization  r^uesting  grant  funds, 
and  the  organization’s  annual  budget. 

(8)  A  description  of  the  applicant’s 
proposed  key  personnel,  including  their 
qualifications,  criteria  for  the 
prospective  employee’s  knowledge  of 
the  Indian  culture  and  a  sense  of 
cultural  sensitivity,  academic  training, 
responsibilities  and  functions,  a  copy  of 
their  position  descriptions,  and 
inclusion  of  Indian  preference  criteria 
for  employment.  All  programs  providing 
specialized,  professional  child  welfare 
services  shall  have  at  least  one  staff 
member  with  a  master’s  degree  in  social 
work  or  an  allied  field  of  study. 
Professional  child  welfare  programs  that 
are  imable  to  comply  with  this 
requirement  shall  estabUsh  a  plan  for 
regular  access  to  professional 
consultation  and/or  a  formal  staff 
training  plan  to  achieve  this  standard. 

(9)  V^ere  an  applicant  proposes  to 
obtain  consultative  services,  the 
application  shall  state  the  qualifications 
and  the  experience  of  the  consultant 
reflecting  the  requirements  for 
performing  the  work,  a  schedule  and 
description  of  the  services  to  be 
provided,  and  a  detailed  budget  for  the 
proposed  services. 

(10)  The  reasonableness  and  relevance 
of  the  estimated  overall  costs  of  the 
proposed  program  or  service  and  its 
overall  relation  to  the  organization’s 
funding  base,  activities,  and  mission.  A 
detailed  budget  and  narrative 
justification  to  be  submitted  on  an 
annual  basis  for  the  amount  of  the  grant 
request  must  be  consistent  with  and 
clearly  supported  by  the  proposed  plan 
and  program  activities.  B^use 
appropriations  under  this  Act  are 
intended  primarily  for  direct  services, 
contract  support  costs  are  not  applicable 
to  grants  awarded  under  this  part. 
Negotiated  indirect  cost  rates  are  also 
not  applicable  under  this  part,  hence,  all 


direct  and  indirect  costs  shall  be 
itemized  as  costs  to  the  grant. 

(e)  Two  or  more  grants  receiving  the 
same  competitive  score  will  be 
prioritized  pursuant  to  §  23.22. 

(f)  Continued  aimual  funding  for  off- 
reservation  Indian  organizations  shall  be 
contingent  upon  the  existing  grant 
program  receiving  a  satisfactory 
evaluation  from  the  area  office  for  the 
previous  year  of  operation.  A  copy  of 
this  evaluation  shall  be  included  in  the 
application  requirements  under  this 
part.  Minimiun  standards  for  receiving  a 
satisfactory  evaluation  shall  include  the 
timely  submission  of  all  fiscal  and 
programmatic  reports,  accomplishing 
programmatic  goals  and  objectives 
within  their  specified  timeframes  and 
resoiirces,  as  well  as  the  implementation 
of  mutually  determined  corrective 
action  measures  if  applicable.  If  an 
applicant  has  been  a  grantee  during  the 
grant  cycle  immediately  preceding  the 
year  for  which  a  new  application  is 
being  made,  a  program  must  have 
received  a  satisfactory  evaluation  upon 
completion  of  the  previous  grant 
administration. 

S23.26  Submitting  applications. 

(a)  Noncompetitive  tribal  programs. 
An  application  for  a  grant  tmder  this 
part  for  an  on-  or  near-reservation 
program  shall  be  submitted  to  the 
appropriate  Superintendent  for  review  . 
and  certification  as  prescribed  in 

§  23.24.  Programs  proposing  to  serve 
more  than  one  agency  office  jurisdiction 
shall  be  submitted  simultaneously  to 
each  affected  agency  office,  and  upon 
certification  shall  be  transmitted  to  the 
appropriate  area  office.  Each  agency 
office  will  review  and  certify  whether 
applications  contain  and  meet  all  the 
application  requirements  specified  at 
§  23.24,  state  whether  it  concurs  with 
the  accuracy  of  the  resident  Indian 
population  statistics  submitted  by  the 
tribal  applicants,  and  transmit  the 
application  within  five  working  days  to 
the  area  office  for  disposition. 

(b)  Competitive  off-reservation 
programs.  An  application  for  a  grant 
imder  this  part  for  off-reservation 
programs  shall  be  submitted  to  the 
appropriate  Area  Director  for 
certification  and  transmitted  within  15 
working  days  to  the  centralized  review 
committee  for  disposition. 

§23.27  Tachnieal  aasiatanoa. 

(a)  ’Tribal  requests.  Pre-application 
technical  assistance  in  the  development 
of  a  grant  proposal  may  be  requested  by 
a  tri&  or  consortium  of  tribes  from  the 
area  office  to  which  the  tribes  will  be 
submitting  an  application  under  §  23.24 
within  60  days  of  the  close  of  the 
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applicatkm  period  but  not  later  than  30 
days  prior  to  the  apfdication  deadttne. 

(1)  The  nee  offira  shall  as  soon  as 
poi»ible  but  not  I^er  than  30  days  after 
receiving  a  request  {nrovide  tibe 
necessuy  ted^cal  assistance  to  the 
tribe  in  meeting  the  application 
requirements.  Tribal  applications  not 
meeting  the  intent,  purj^se,  and  scope 
of  the  Act  shall  be  returned  to  the  tribe, 
with  a  dialled  explanation  of  their 
deficiencies  within  15  woriung  days  but 
no  later  than  15  days  prior  to  ^ 
published  deadline  the  receipt  of 
applications  in  final  form.  All  pre¬ 
application  technical  assistance  shall  be 
completed  15  days  prior  to  the 
published  deadline  ftn*  applications. 

(2)  Applicaticms  shall  be  resubmitted 
to  the  Area  DirectOT  by  the  close  of  the 
application  period  as  published  in  the 
Fedmvl  Register  for  the  applicable  grant 
year. 

(3)  If  an  acceptable  application  has 
not  been  submitted  by  the  deadline,  the 
tribe’s  proportionate  share  of  funds  shall 
be  reallocated  by  Central  Office  to  other 
grantees.  The  tribe  may  submit  another 
application  the  next  grant  3rear. 

(b)  Upon  request  by  an  liMiian  tribe, 
ongoing  technical  assistance  shall  be 
provid^  by  the  respective  area  office 
for  the  purposes  of  program  planning 
and  design,  and  assistance  in 
establishing  program  evaluation  criteria 
for  ongoing  grant  administration  and 
r'snagement. 

(c)  Off-reservation  requests.  Upon 
request  by  an  off-reservation  Indian 
organization,  pre-application  and 
ongoing  technical  assistance  may  be 
provide  by  the  respective  area  office 
for  the  purposes  of  the  development  of 
a  grant  proposal,  program  planning  and 
design,  and  assistance  in  establishing 
program  evaluatirm  criteria  for  ongoing 
grant  administration  and  management. 
The  request  for  and  the  provision  of  pre¬ 
application  technical  assistance  shall  be 
in  accmdance  with  the  established 
timefiames  in  paragraph  (a)  of  this 
section. 

S23.28  Area  office  rote. 

Upon  receipt  of  an  application  for  a 
grant  by  an  on-  or  near-reservation  or 
off-reservation  program  at  the  area 
office,  the  Area  Dir^or  shall: 

(a)  Complete  and  sign  the  area  office 
certification  form.  In  completing  the 
area  certificatioa  form,  the  Area  Directs 
shall  assess  and  certify  whether 
applicaticms  contain  and  meet  all  the 
application  requirements  specified  at 
§§  23.24  and  23.25,  req>ectively: 

(b)  Advise  the  applic^t  in  writing 
vrithin  10  days  of  t^  receipt  of  the 
application: 


(c)  Advise  oo-  or  near-reservation 
applicants  of  the  disposition  of  their 
applicatimi  within  10  days  o(  the  receipt 
of  the  application:  and 

(d)  Transmit  the  off-reservation 
applications  within  15  working  days  of 
receipt  to  the  centralized  review 
committee  for  further  dispositicMi. 

§23.29  Centraliasd  revtow  and  decWen  for 
off-reeervation  appWcaUona. 

(a)  Upon  receipt  of  an  application  fw 
an  off-reservaticm  grant  uimer  this  part, 
requiring  the  approval  of  the  Assistant 
Secmtary ,  the  Director,  Office  of  Tribal 
Services,  as  the  Assistant  Secretary’s 
designated  official,  shall: 

(1)  Establish  a  centralized  review 
committea 

(2)  Review  the  area  office  certification 
form  required  in  §  23.28.  Area  Directors 
will  be  responsible  for  the  completion  of 
the  area  office  certification  form  for  all 
applications  submitted  to  the  area  office 
by  off-reservation  Indian  organizations. 

(3)  Review  the  applicatimi  in 
accordance  with  the  competitive  review 
procedures  prescribed  in  §  23.25.  An 
application  shall  not  receive  approval 
for  funding  imder  the  centraliz^ 
competitive  review  and  scoring  process 
unk^  a  review  of  the  application 
determines  that  it: 

(i)  Contains  all  the  inframaticm 
reouired  in  $  23.25,  and, 

(ii)  Receives  at  least  tlM  minimum 
score  in  a  competitive  review  under  the 
scoring  process  using  the  selection 
criteria  set  out  in  §  23.25.  The  minimum 
score  vrill  be  established  by  the  Central 
Office  prior  to  each  application  period 
and  announced  in  the  Federal  Register 
for  the  applicable  grant  yearfs). 

(4)  Approve  or  oisapprove  the 
appUcation.  Approval  tor  funding  of  all 
grant  applicatitms  under  this  part  riiall 
be  the  responsibility  of  the  Director, 
Office  of  Tribal  Services.  This  decision 
shall  be  appealable  directly  to  the 
Interior  Bo^  of  Indian  Appeals  under 
part  2  of  this  chapter,  except  as  noted 
in  the  appeals  section  of  this  part. 

(5)  Promptly  notify  the  applicant  in 
writing  as  to  ^  approval  or 
disapproval  of  the  application.  If  the 
application  is  disapproved,  the  Director, 
Office  of  Tribal  SOTvices,  will  include  in 
the  written  notice  the  specific  reasons 
therefore. 

(b)  Modificatimis  of  the  grant 
appUcation  received  after  the  close  of 
t]^  application  period  will  not  be 
considered  in  the  review  and  action  on 
the  application  as  prescribed  in  §  23.25. 

(c)  Actual  funding  of  approved  grant 
applications  shall  ha  subject  to  the 
availabiUty  of  funds  as  announced  in 
the  Federal  Roister  for  the  applicable 
grant  year(s).  Frimity  consideration  in 


the  funding  of  grants  riiall  be  given  to 
Inffian  trib^  applying  for  grants  under 
§23.24  of  this  p^. 

§23.30  DaadHM  lor  Central  Office  aetfon. . 

Within  60  days  of  the  receipt  of  an 
application  for  a  grant  under  §  23.29, 
requiring  the  approval  of  the  Assistant 
Secretary  for  funding,  the  Director, 

Office  of  Tribal  Services  shall  take 
action  as  prescribed  in  §  23.29(a). 
Extension  of  this  deadline  will  require 
consuhaticm  with,  and  written  ccmsent 
of,  the  applicant. 

§23.31  Grant  approval  UmHatioru 

(a)  Tribal  on-  or  near-reservation 
programs.  Authority  for  approval  of  a 
grant  application  under  this  part  idiall 
be  with  the  Area  DirectcK  when  the 
intent,  purpose  and  scope  of  the 
proposal  pertains  solely  to  reservaticms 
located  within  that  Area  Director’s 
service  area  jurisdiction. 

(b)  Off-reservation  programs. 

Authority  for  approval  of  a  grant 
application  under  this  part  shall  be  with 
the  Assistant  Secretary,  when  the  intent, 
purpose  and  scope  of  the  grant  proposal 
pertains  to  off-reservation  Indian  service 
populations  or  programs. 

§23J2  Grant  OMecution,  administration, 
and  monitoring. 

All  grants  riiall  be  executed, 
administered,  and  monitored  at  the  area 
office  level.  The  area  offices  shall  be 
responsible  for  monitoring  activities  to 
assure  cmnpliance  with  the  grant, 
applicable  Federal  requirements  and 
performance  goals.  Grantees  shall  be 
responsible  for  managing  the  day-to-day 
operaticms  of  the  grant  activities. 

§23.33  Swbgrants. 

The  grantee  may  make  subgrants 
under  ffiis  part  provided  that  such 
subgrants  are  for  the  purpose  for  which 
the  grant  was  made  and  that  the  grantee 
retains  administrative  and  financial 
responsibility  over  the  activity  and  the 
funds. 

Subpart  D— General  Grant 
Requirementa 

§23.41  UnWoim  grant  adrolnlalratlow 
requiroments  and  appHcabWHy. 

The  general  and  uniform  grant 
administration  requirements  identified 
under  this  subpart  are  applicable  to  all 
grants  provided  to  tribal  governing 
body(s)  and  Indian  organizations  under 
this  part. 

§23.42  Financial  awnagament,  imamal 
and  exismal  conirola  and  oiltar  aaauraneaa. 

A  grantee’s  financial  managmnent 
system  shalkmeet  the  following 
standards  for  accurate,  current,  and 
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complete  disclosure  of  its  financial 
activities. 

(a)  OMB  Circular  A-102  (Common 
Rule,  43  CFR  part  12) 

(b)  OMB  Circular  A-128  (Single  Audit 
Act), 

(c)  OMB  Qrcular  A-122  (Cost 
principles  for  non-profit  organizations 
and  tribal  organizations  where 
applicable),  and 

(d)  OMB  Circular  A-67  (Cost 
principles  for  state  and  local 
governments  and  federally  recognized 
Indian  tribal  governments). 

(e)  Internal  Control.  Eff^ve  control 
and  accountability  must  be  maintained 
for  all  grants.  Grantee  must  adequately 
safeguard  any  property  and  must  ensiue 
that  it  is  used  solely  for  authorized 
purposes. 

(f)  Budget  Control.  Actual 
expenditures  uiust  be  compared  with 
budgeted  amounts  for  the  grant. 
Financial  information  must  be  related  to 
program  performance  requirements. 

(^  Source  Documentation. 

Accoimting  records  must  be  supported 
by  such  source  documentation  as 
cancelled  checks,  paid  bills,  payrolls, 
time  and  attendance  records,  grant 
documents,  or  others  as  required  in  the 
grantees  financial  management  system. 
The  Secretary  may  review  the  adequacy 
of  the  financial  management  system  of 
an  Indian  tribe  or  Indian  organization 
applying  for  a  grant  under  &is  part. 

(hj  Existing  grantees  shall  include  in 
their  annual  program  performance 
reports  a  copy  of  a  satisfactory  program 
evaluation  ^m  the  area  office  for  the 
previous  year  of  operation  at  the 
expiration  of  each  grant  year. 

(i)  Pursuant  to  25  U.S.C  et  seq.  (Pub. 
L.  101-630),  title  IV,  The  Indian  Child 
Protection  and  Family  Violence 
Prevention  Act,  all  grantees  shall 
conduct  character  and  background 
investigations  of  those  personnel 
identified  in  that  statute. 

(j)  Pursuant  to  the  Drug-Free 
Workplace  Act  of  1988,  all  grantees 
shall  meet  the  mandatory  Drug-Free 
Workplace  Certification,  a  regulatory 
requirement  for  Federal  grant  recipients. 

§23.43  Reports  and  avaUabUity  of 
information  to  indiana. 

(a)  Any  tribal  governing  body  or 
Indian  organization  receiving  a  grant 
under  this  part  shall  make  general 
programmatic  information  and  reports 
concerning  that  grant  available  to  the 
Indian  people  it  serves  or  represents. 
Access  to  this  information  may  be 
requested  in  writing  and  shall  be  made 
available  within  10  days  of  receipt  of 
the  request.  Except  as  required  by  title 
IV  of  I^b.  L  101-630,  the  Indian  Child 
Protection  and  Family  Violence 


Prevention  Act.  the  grantee  shall  hold 
confidential  all  information  obtained 
firom  persons  receiving  services  from  the 
grant,  and  shall  not  release  sudi 
information  without  the  individual's 
written  consent.  Information  may  be 
disclosed  in  a  manner  which  does  not 
identify  particular  individuals. 

(b)  (d*wtees  shall  submit  Standard 
Form  269  or  269A  to  report  the  status 
of  funds  for  all  grants.  Sports  are 
required  to  be  submitted  on  a  quarteriy 
basis  and  will  be  due  30  days  ^er  the 
end  of  each  quarter.  Final  reports  are 
due  90  days  after  the  expiration  or 
termination  of  eadi  raant  year. 

(c)  A  narrative  performance  report 
will  contain,  for  each  grant,  brief 
information  the  following: 

(1)  The  actual  accompushments  as 
related  to  the  olqectives  established  for 
the  period.  Where  the  output  of  the 
project  can  be  quantified,  a  computation 
of  the  cost  per  unit  of  output  may  be 
required  if  that  information  will  be 
useful. 

(2)  The  reasons  for  not  meeting 
established  objectives. 

(3)  Additional  pertinent  information 
including,  when  appropriate,  analysis 
and  e^lanation  of  unit  costs. 

(d)  Grantees  shall  submit  reports  in 
response  to  specific  data  requests  for 
programmatic  information  which  have 
been  requested  by  the  OMB,  Congress, 
or  the  Secretary. 

(e)  Quarterly  reporting  requirements 
for  all  direct  service  programs  shall 
include  data  which  collect  the  following 
information: 

(1)  Report  of  all  significant  Title  n 
grant  activities; 

(2)  Data  reflecting  numbers  of 
individuals  referred  for  out-of-home 
placements,  numbers  of  individuals 
benefiting  ^m  Title  II  services  and 
types  of  services  provided;  and 

(3)  Information  and  referral  activities. 

(f)  Events  may  occiir  between 
scheduled  performance  reporting  dates 
which  have  significant  impact  on  the 
grant  supported  activity.  In  such  cases, 
the  grantee  must  inform  the  awarding 
agency  as  soon  as  problems,  delays, 
adverse  conditions,  or  serious  incident^ 
giving  rise  to  liability  become  known 
and  which  will  materially  impair  the 
ability  to  meet  the  objective  of  the 
award. 

(g)  Grantees  shall  submit  annual 
performance  reports  which  shall  be  due 
60  days  after  the  end  of  each  grant 
budget  period  and  a  final  performance 
report  shall  be  due  60  days  after  the 
expiration  of  each  grant  year. 

(h)  Grantees  shall  submit  with  their 
annual  performance  report  an  annual 
consolidated  statistical  report  listing  the 
imduplicated  number  of  persons 


associated  with  the  unduplicated  case 
count  served  during  the  grant  year  by 
sex  of  recipient  wiU^  the  category  of 
service  and  by  age  grouping  of  die 
recipient. 

(i)  Each  grantee  providing  direct 
serrfces  smdl  maintain  a  case  record  on 
each  individual  and  or  family  being 
served  by  the  grant  as  reflected  in 
paragraph  (e)  of  this  section.  At  a 
minimum,  each  case  record  shall 
contain  the  following  information: 

(1)  Documentation  from  appropriate 
tribe  that  verifies  Indian  status  an^ 
service  eligibility  as  defined  at  25  CFR 
23.2  and  23.46. 

(2)  All  services  provided  shall  be 
documented  in  a  case  plan.  A  case  plan 
must  be  reviewed  and  updated  every  six 
months. 

(3)  A  record  of  all  referrals  made  to 
other  agencies. 

(4)  A  record  of  other  pertinent  data, 
such  as  school  records,  health  records, 
court  orders,  and  social  histories. 

(5)  Documentation  of  progress  or 
imp^iments  toward  reaching  the  goal 
of  providing  preventive  and 
reimification  services  to  all  Indian 
children  and  families  being  served 
under  the  grant. 

§23.44  Matching  shares  and  agreements. 

(a)  Grant  funds  provided  to  Indian 
tribM  under  25  U.S.C  1931  may  be  used 
as  non-Federal  matching  shares  in 
connection  with  funds  provided  under 
titles  IV-B  and  XX  of  the  Social  Security 
Act  or  under  any  other  Federal  financial 
assistance  programs  which  contribute  to 
the  purposes  specified  in  §§  23.3  and 
23.22. 

(b)  Pursuant  to  25  U.S.C  1933,  the 
Sectary  may  enter  into  agreements 
with  the  Secretary  of  Heal&  and  Human 
Services,  and  the  latter  Secretary  is 
authorized  by  the  Act  to  use  funds 
appropriated  for  the  Department  of 
Health  and  Human  Services  programs 
similar  to  those  funded  imder  25  U.S.C 
1931  and  1932,  provided  that  authority 
to  make  payment  pursuant  to  such 
agreements  shall  be  efiective  only  to  the 
extend  and  in  such  amounts  as  may  be 
provided  in  advance  by  appropriation 
Acts. 

§23.45  Fair  and  uniform  provtaion  of 
aarvicaa. 

(a)  Grants  awarded  under  this  part 
shall  include  provisions  assuring 
compliance  with  the  Indian  Civil  Rights 
Act  and  provisions  prohibiting 
discriminatory  distinctions  among 
eligible  Indian  beneficiaries  and 
assuring  the  fair  and  imiform  provision 
by  the  grantees  of  the  services  and 
assistance  they  provide  to  eligible 
Indian  beneficiaries  imder  such  grants. 
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(b)  Indian  beneficiaries  of  the  services 
to  be  rendered  under  a  pant  shall  be 
afforded  access  to  tribaTadministrative 
or  judicial  bodies  empowered  to 
adjudicate  complaints,  claims,  or 
grievances  brought  by  such  Indian 
beneficiaries  against  the  grantee  arising 
out  of  the  performance  of  the  grant. 

123.46  SarvtoaalfgMIly. 

(a)  On-  and  near-resavation  Indian 
child  and  family  service  programs.  Any 
person  meeting  the  definition  of  Indian, 
Indian  child,  Indian  custodian,  or 
Indian  parent  of  any  unmarried  person 
imder  tne  age  of  18  as  defined  in  §  23.2 
is  eligible  fc^  services  provided  undw 
25  U.S.C.  1931  of  the  Act  Tribal 
membership  status  shall  be  determined 
by  the  tribal  law,  ordinance,  or  custom. 
Indian  tribes  with  officially  designated 
near-reservation  service  areas  as  defined 
in  §  23.2  shall  serve  their  tribal  members 
and  those  individuals  eligible  for 
membership  within  their  tribes  and  are 
residing  in  these  service  areas.  The  tribe 
may,  within  available  resources,  extend 
serrices  under  this  part  to  non-Mbal 
Indian  residents  in  the  tribe’s 
designated  service  area. 

(b)  Off-reservation  Indian  child  and 
family  service  programs  and  agreements 
with  the  Secretary  of  Health  and  Human 
Services  pursuant  to  25  US.C.  1933.  For 
purposes  of  eligibility  fiw  services 
provided  under  25  U.&X1 1932  and 
1933  of  the  Act,  any  person  meeting  the 
definition  of  Indian,  Indian  child, 

Indian  custodian,  or  Indian  parent  of 
any  unmarried  person  under  the  age  of 
18  as  defined  in  S23.2.  or  the  definition 
of  Indian  as  defined  in  25  U.S.C  1603 

(c),  shall  be  eligiUe  for  services.  Tribal 
membwship  status  shall  be  determined 
by  the  tribal  law,  ordinance,  or  custcnn. 

123.47  Qrant  renewal  and  RKxWication. 

(a)  Tribal  application  renewal. 
Following  the  initial  application  cycle, 
a  tribal  grantee  may  continue  to  submit 
noncompetitive  applications  for 
continu^  grant  funding,  contingent 
upon  satisfactmy  program  evaluations 
fiiom  the  area  for  me  existing  grant 
program,  under  the  appUrable  Federal 
Re^er  announcement.  The  renewal 
application  shall  contain  all  applicable 
and  updated  inform^on  as  required  in 
§23.24. 

(b)  Off-reservation  application 
renewal.  OR-reeemtUm  applicants  may 
continue  to  apply  for  grants  under  the 
competitive  {wocess  specified  in  §  23.25 
and  as  announced  in  the  Federal 
Register  for  the  applicable  grant  period. 

§23.48  Panamas. 

If  any  officer,  director,  agent, 
employee  of.  at  anycme  amnected  with 


any  recipient  of  a  grant  or  subgrant 
under  tl^  part  unbezzles,  willfully 
misapplies,  steals,  or  obtains  by  fraud 
any  of  the  frmds,  assets,  m  propoty 
whidi  are  the  subject  of  such  a  grant  or 
subgrant,  he  or  she  may  be  subj^  to 
penalties  as  provided  in  18  U  Ac  1001. 

Subpart  E— -Grant  Ravtalon,  Carry  Over 
Authortty,  Grant  Suapanalon  or 
CancaUmion 

§23.51  Revtaione  or  amaiMbiianta  of 
grants. 

Any  grantee  may  submit  a  written 
request  for  a  post  award  grant 
mc^fication  covering  nsaterial  dianges 
to  the  terms  and  conmtions  of  the  nant. 
The  modificatimi  request  shall  include 
a  narrative  description  of  any  significant 
additirms,  deletions,  or  changes  to  the 
approved  program  activities  or  budget 
in  the  form  of  a  grant  amendment 
proposal. 

§23.52  Grant  carry  over  authority. 

Unless  restricted  by  appropriation 
and  contingent  upon  satisfactory 
program  evaluations  from  the  area  for 
the  existing  {nogram,  grantees  are 
authmized  to  carry  over  unliquidated 
grant  funds  which  remain  at  the  end  of 
a  budget  period  for  two  years  beyond 
the  initial  grant  funding  {wriod  to  be 
utilized  cnriy  for  the  intent,  {nirpoae  and 
sc(^  of  the  original  grant.  Then  carry 
over  grant  funds  shall  not  be 
reprqgrammed  into  other  apprcq)riatlon 
activities  or  subactivities.  Funds  carried 
over  into  another  fiscal  year  would  be 
In  addition  to  the  grantee’s  new  fiscal 
year  grant  award. 

§23.53  Grant  Suapanalon 

(a)  When  the  grantee  has  materially 
fail^  to  cranply  with  the  terms  and 
conditions  of  t^  grant,  the  BIA  may, 
after  reasonable  notice  to  the  grantee 
and  the  provisi<m  of  requested  tedmical 
assistance,  sus{>end  the  grant.  The 
notice  {weroding  the  su^wnsion  shall 
Include  the  effe^ve  date  of  the 
sus]>ension,  the  corrective  measures 
necessary  for  reinstatement  of  the  grant, 
and,  if  there  is  no  immediate  threat  to 
saf^,  a  reasonable  timeframe  for 
corrective  acticm  prior  to  actual 
sus{>«ision. 

(b)  No  obligation  incurred  by  the 
grantee  during  the  {>eriod  of  sus{>ensi(Hi 
shall  be  allowable  under  the  suspended 
grant,  except  that  the  BIA  may  at  its 
discretion  rilow  necessary  and  {voper 
costs  which  the  grantee  could  not 
reasmubly  avoid  during  the  i>eriod  of 
sus{>ension  If  such  costs  would 
otherwise  be  allowable  imder  the 
applicri>le  cost  {rrindples. 

(c)  Apinoimate  adjustments  to  the 
I>aymenta  uiuler  the  sus{)ended  grant 


will  be  made  either  by  withholding  the 
payments  or  by  not  allowing  the  grantee 
cr^t  for  dirinuaemrats  wldch  the 
grantee  may  make  in  liquidation  of 
unauthmls^  obligations  the  grantee 
incurs  during  the  period  of  susjMnsicm. 

(d)  Suq>ension  shall  remain  in  effect 
imtil  the  grantee  has  taken  corrective 
action  to  the  satisfoctlon  of  the  BIA  or 
given  assurances  satisfactory  to  the  BIA 
ffiat  corrective  action  will  be  taken,  or 
until  the  BIA  cancels  the  grant. 

§23.54  Cancellation. 

(a)  The  BIA  may  cancel  any  grant  in 
v^le,  or  in  {Mrt.  at  any  time  before  the 
date  of  compktimi,  whenever  it  is 
determined  that  the  grantee  has; 

(1)  Materially  failed  to  comply  with 
the  terms  and  conditions  of  the  grant; 

(2)  Violated  the  rights  as  specified  in 
§  23.45  or  endanger^  the  hMlth,  safety, 
or  welfare  of  any  i)er8(m;  or 

(3)  Been  grossly  negligent  in  or  has 
mismanaged  the  handling  or  use  of 
funds  provided  under  the  grant. 

(b)  When  it  appears  that  cancellation 
of  the  grant  will  become  necessary,  the 
BIA  shall  prom{ftIy  notify  the  grantee  in 
writing  of  this  {KMsibility.  This  written 
notice  shall  adrise  the  grantee  of  the 
reason  for  the  {>os8ible  cancellation  and 
the  cmrective  action  necessary  to  avoid 
cancellation.  The  BIA  shall  also  offer 
and  provide,  if  requested  by  the  grantee, 
any  tedmical  assistance  which  may  be 
reared  to  effect  the  corrective  action. 
’The  grantee  shall  have  60  days  in  which 
to  OTOct  this  corrective  actirm  before  the 
BIA  {novides  notice  of  intent  to  cancel 
the  grant  as  provided  in  [>aragraph  (c)  of 
this  section. 

(c)  U{>on  dedding  to  cancel  for  cause, 
the  BIA  shall  promptly  notify  the 
grantee  in  writing  of  that  dedsion,  the 
reasons  for  the  cancellation,  and  the 
effective  date.  The  Area  Diredor  or  bis/ 
her  designated  offidal  shell  also  provide 
a  hearing  for  the  grantee  before 
cancellation.  However,  the  BIA  may 
immediately  cancel  the  grant,  upon 
notice  to  the  grantee,  if  the  BIA 
determines  that  continuance  of  the  grant 
poses  an  immediate  threat  to  safety.  In 
this  event,  the  BIA  shall  provide  a 
hearing  for  the  grantee  within  10  days 
of  the  cancellaticm. 

(d)  The  hearing  referred  to  in 
{)aragraph  (c)  of  this  secticm  shall  be 
conducted  as  follows: 

(1)  The  grantee  affeded  shall  be 
notified,  in  writing,  at  least  10  days 
before  tira  hearing.  The  notice  shrald 
give  the  date,  time,  place,  and  [niiposa 
of  the  hearing. 

(2)  A  written  record  of  the  hearing 
sh^  be  made.  The  record  sfaaU  include 
written  striements  submitted  at  the 
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hearing  or  within  five  days  following 
the  hearing. 

Subpart  F->-Hearings  and  Appeals 

§23.61  Appeals  from  decision  or  action  by 
Area  Diremor. 

An  applicant  or  grantee  may  appeal 
any  dedsion  made  or  action  taken  by  an 
Ai^  Director  under  this  part.  Such  an 
appeal  shall  be  made  to  the  Assistant 
^retary  as  provided  in  part  2  of  this 
chapter. 

§23.62  Appeala  from  dedaion  or  action  by 
the  Director,  Office  of  Tribal  Services. 

An  applicant  or  grantee  may  appeal 
any  decision  made  or  action  taken  by 
the  Director,  Office  of  Tribal  Services, 
that  is  alleged  to  be  in  violation  of  the 
U.S.  Ck)n8titution,  Federal  statutes,  or 
the  regulations  of  this  part;  however,  an 
applicant  may  not  appeal  a  score 
assigned  to  its  application  nor  the 
amount  of  grant  hmds  awarded  under 
this  part.  These  appeals  shall  be  filed 
with  the  Interior  Board  of  Indian 
Appeals  as  provided  in  part  2  of  this 
chapter. 

§23.63  Appeala  from  inaction  of  official. 

A  person  or  persons  whose  interests 
are  adversely  affected,  or  whose  ability 
to  protect  such  interests  is  impeded  by 
the  failure  of  an  official  to  act  on  a 
request  to  the  official,  may  make  the 
offidars  inaction  the  subfed  of  an 
appeal  tmder  part  2  of  this  chapter. 

Subpart  G— Adminiatrativa  Provislona 

§23.71  Racordkaaping  and  information 
availability. 

(a)(1)  Any  state  court  entering  a  final 
decree  or  adoptive  order  for  any  Indian 
child  shall  provide  the  Secretary  of  the 
Interior  within  30  days  a  copy  of  said 
decree  or  order,  together  with  any 
information  necessary  to  show: 

(i)  The  name  of  the  child,  the  birth 
date  of  the  child,  and  the  tribal  * 
affiliation  of  the  child  pursuant  to  25 
U.S.C  1951. 


(ii)  Names  and  addresses  of  the 
biological  parents  and  the  adoptive 
parents; 

(iii)  Identity  of  any  agency  having 
relevant  information  relating  to  said 
adoption  placement 

(2)  To  assure  and  maintain 
confidentiality  where  the  biological 
parent(s)  have  by  affidavit  requested 
their  identity  remain  confidentiah  a 
copy  of  such  affidavit  shall  be  provided 
to  the  Secretary.  Information  provided 

Eursuant  to  25  U.S.C  1951  (a)  shall  not 
a  subject  to  the  Freedom  of  ^formation 
Act  (5  U.S.C.  552),  as  amended.  The 
Secretary  shall  ensure  that  the 
confidentiality  of  such  information  is 
maintained,  the  address  for  transmittal 
of  information  required  by  25  U.S.C 
1951(a)  of  the  Act  is:  Chief,  Division  of 
Social  Services,  Bureau  of  Indian 
Affairs,  1849  C  Street,  NW., 

Washington,  DC  20245.  The  envelope 
containing  all  such  information  should 
be  marked  “Confidential.”  This  address 
shall  be  sent  to  the  highest  court  of 
appeal,  the  Attorney  General  and 
Governor  of  each  state.  In  some  states, 
a  state  agency  has  been  designated  to  be 
repository  for  all  state  court  adoption 
information.  Where  such  a  system  is 
operative,  that  agency  may  assume 
reporting  responsibilities  for  the 
purpose  of  the  Act 
(b)  The  Division  of  Social  Services. 
Bureau  of  Indian  Affairs,  is  authorize 
to  receive  all  information  and  to 
maintain  a  central  file  on  all  state  Indian 
adoptions.  This  file  shall  be  confidential 
and  only  designated  persons  shall  have 
access  to  it.  Upon  the  request  of  the 
adopted  Indian  individual  over  the  age 
of  18,  the  adoptive  or  foster  parents  of 
an  Indian  child,  or  an  Indian  tribe,  the 
Division  of  Social  Services  shall 
disclose  such  information  as  may  be 
necessary  for  enrollment  or  determining 
any  rights  or  benefits  associated  with 
membership,  except  the  name  of  the 
biological  ptuants  where  an  affidavit  of 
confidentiality  has  been  filed,  to  those 
persons  eligible  to  request  such 


information  under  the  Act  The  Chief 
Tribal  Enrollment  Officer  of  the  BIA  is 
authorized  to  disclose  enrollment 
information  relating  to  an  adopted 
Indian  child  where  the  biological 
parents  have  by  affidavit  requested 
anonymity.  In  such  cases,  the  Chief 
Tribal  Enrollment  Officer  shall  certify  to 
the  child’s  tribe,  where  the  information 
warrants,  that  the  ciiild’s  parentage  and 
other  circumstances  entitle  the  child  to 
enrollment  consideration  under  the 
criteria  established  by  said  tribe. 

Subpart  H— Assistance  to  Stats  Courts 

§23.61  Aeeietence  In  Identifying 

witnesses. 

Upon  the  request  of  a  party  in  an 
involuntary  child  custody  proceeding  or 
of  a  court  ffie  Secretary  shall  assist  in 
identifying  qualified  expert  witnesses. 
Such  requests  for  assistance  should  be 
sent  to  the  Area  Director  designated  in 
§  23.11(b). 

§23.82  Assistance  in  Identifying 
intsrprelsrs. 

Upon  the  request  of  a  party  in  any 
Indian  child  custody  proceeding  or  of  a 
court  the  Secretary  shall  assist  in 
identifying  interpreters.  Such  requests 
for  assistance  should  be  sent  to  the  Area 
Director  designated  in  §  23.11(b). 

§23.83  Assistanos  In  ioosting  biologicai 
parents  of  Indian  child  aftsr  twmination  of 
adoption. 

Upon  the  request  of  a  child  placement 
agency,  the  court  or  an  Indian  tribe,  the 
SlecretaTy  shcdl  assist  in  locating  the 
biological  parents  or  prior  Indian 
custc^an  of  an  Indian  adopted  child 
whose  adoption  has  been  terminated 
pursuant  to  25  U.S.C  1914  of  the  Act 
Such  requests  for  assistance  should  be 
sent  to  the  Area  Director  designated  in 
§  23.11(b). 

Wilhsm  D.  Bettenbeig. 

Acting  Assistant  Secretaiy— Indian  Affairs. 
(FR  Doc.  93-582  Filed  1-11-93;  8:45  am) 
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FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 


After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE  — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


AFRSMITH212J  DEC  92  R. 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


Superintendent  of  Documents  PubUcations  Order  Form  p, 

Oder  processing  code:  Chtge  VOUT Ord&L 

*  IfsEasv! 

□  YES  ,  please  send  me  the  following:  To  fax  your  orders  (202)-512-2250< 

_ copies  of  CODIHCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 

S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $ _ InteraatkHial  custtmiers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

□  Check  P^able  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account  I  I  I  I  I  I  I  I  ~  □ 

□  VISA  or  MasterCard  Account 


n 


(Credit  card  expiratioB  date)  Thank  you  for 

your  order! 


(Daytime  phone  including  area  code) 

(Purchase  Order  No.) 

YES  NO 

May  wc  make  yoor  namc/address  avaOabie  to  other  mailers?  □  □ 


(Authorizing  Signature)  ( 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  5^54,  Pittsburgh,  m  15250-7954 


New  Publication 

List  of  CFR  Sections 
Affected 


1973-1985 


A  Research  Guide 


These  four  volumes  contain  a  compilation  of  the  “List  of 
CFR  Sections  Affected  (LSA)”  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 


Volume  I  (Titles  1  thru  16) . $27.00 

Stock  Number  069-000-00029-1 


Volume  II  (Titles  17  thru  27) . . .  .$25.00 

Stock  Number  069-000-00030-4 


Volume  III  (Titles  28  thru  41) . $28.00 

Stock  Number  069-000-00031  -2 


Volume  IV  (Titles  42  thru  50) . . $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


<Mw  Pnorakig  Csdr. 

♦6962 


Charge  your  order. 

It’s  easy! 

JHease  Type  w  Print  (Form  is  aligned  for  typewriter  use.)  y®***”  ®rdew  and  inquiries- (202)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Infdrmation  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


[Daytime  phone  including  area  code) 

Mail  order  to: 

Sew  Orders,  Superintendent  of  Documents 
pa  Bos  371954,  Pittsbnrghf  M  15250^7954  01 


nease  Choose  Method  of  Payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 
EH  GPO  Deposit  Account  111  ~  I  I  I  l~l  I 
□  VISA  or  MasterCard  Account 


(Credit  card  expiration  date) 

(Signature)  "** 


r.  T: 


Guide  to 
Record 

Retention  j 

Requirements ; 

in  the  Code  of  | 

Federal  Regulations  (CFR)  I 

i 

GUIDE:  Revised  January  1,  1992 

The  GUIEffi  to  record  retention  is  a  useful 
reference  tool,  onnpiled  from  agency 
regulations,  designed  to  assist  anyone  with 
Federal  reccMrdkeeping  oUigations. 

The  various  distracts  in  the  GUIDE  tell  the 
user  (1)  what  records  mud  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUnK  is  fimniatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULAHONS 
(CFR)  for  uniformity  ol  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 


Onlsf  PfocMStnQ  Cod^t 
* 

□  YES  ,  please  send  me  the  following: 


Charge  yotr  order. 
mEasyl 

Th  fax  your  orders  (202)  512-2250 


copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


The  total  cost  cf  my  order  is  $ _ _  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 

(Hease  type  or  print) 

(Additional  address/atteatioa  Hae) 

(Street  address) 


nease  dioose  Method  of  Payment; 

EH  Check  Piyable  to  die  Superintendent  of  Documents 
in  GPO  Deposit  Account 


-□ 


EZI  VISA  or  MasterCard  Account 


(Cit>;  Slate,  ZIP  Code) 


(Dqrtune  pbone  SKliidiag  area  code) 


(Pudase  Order  No.) 

Magr  we  make  your  namc/addrcaa 


TES  NO 
lo  Other  maBen?  □  □ 


1  j  I  (Credit  card  expiration  date)  Thank  you  far 

■* — —  your  order! 


(AaAorizing  Signature) 


Mail  lb:  New  Onfess,  Supcriatendeat  of  Documeitts 
RO.  Bor  a7I»S«.  Piltabiiigli,  Bh  1S2S0-79S4  . 


0 


Printed  on  recycled  paper 


4  I 


.  ( 


L 


